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Lessee  op  Oliver  Dudley,  and  Jack  Hardman,  plaintiff  in 
error,  vs.  Charles  Bradshaw,  tenant  in  possession,  de- 
fendant in  error. 

Dudley  d^ew  a  lot  of  land.  Before  the  grant  issued,  he  conveyed  the  land  by 
a  warranty  deed,  to  Swift,  and  received  from  Swift,  the  purchase  mosey,  and 
SwiA  took,  and  by  himself  or  his  assigns,  kept  possession  After  the  grant 
iasiied,  Dudley  conveyed  the  lot,  by  deed,  to  Hardman — Swift,  or  one  of  his 
assig-ns,  being  at  the  time  of  the  conveyance,  in  possession.  This  youngar 
deed  was  never  recorded.  Hardman  brought  ejectment  on  this  younger 
deed. 

Seid,  That  he  was  not  entitled  to  recover. 

Ejectment,  in  Mariom  Superior  Court  Tried  before  Judge 
WoKRiLL,  at  March  Term,  1859. 

This  suit  was  brought  by  plaintiff  in  error,  for  the  recove* 
ry  of  lot  of  land  number  one  hundred  and  three,  in  the  elev» 
-enlh  district  of  Marion  county. 

▼OL,   XXIK. — 2. 


18     SUPREME  COURT  OF  GEORGIA. 

Lessee  of  Dudley  and  Hardman  vs.  Bradshaw. 

-^ —     —        ■  ■  I  ■  _.  — — —  » »    » ■  ■■■■  ^^^^^ 

On  the  trial,  plaintiff  read  in  evidence  the  grant  to  naid  lot 
from  the  State  of  Georgia  to  Oliver  Dudley,  dated  10th  De- 
cember,  1835;  then  a  deed  from  Oliver  Dudley  to  Jack 
Hardman,  conveying  said  lot  of  land,  dated  the  first  day  of 
April,  1857,  not  recorded,  and  containing  the  usual  clause  of 
warranty.  Defendant  having  admitted  possession,  plaintifiT 
here  closed  his  case. 

Defendant  then  opened  his  case,  and  read  to  the  jury  a 
deed  from  Oliver  Dudley  to  Allen  Swift,  dated  March  13lh, 
1828,  recorded  October  16lh,  1858,  conveying  said  lot  of 
land,  with  the  usual  clause  of  warranty;  then  a  deed  from 
said  Swift  to  Thurmond,  dated  20th  February,  1836,  record- 
ed 16th  October,  1858;  then  a  deed  (without  objf?ction  by 
plaintiff,)  made  by  said  Thurmond  to  Thomas  R.  Greer,  da- 
ted 3d  November,  1851,  and  not  recorded;  then  a  deed  made 
by  said  Thomas  R.  Greer  to  John  T.  McBryde,  dated  6th 
February,  1857,  recorded  29th  December,  1857,  and  then 
closed  his  case.  McBryde  was,  by  himself  or  tenant,  in  pos- 
session of  the  land,  at  the  date  of  Dudley's  deed  to  Hardman. 

The  Court  charged  the  jury  that,  upon  the  foregoing  state- 
ment of  facts,  the  plaintiff  could  not  recover,  and  plaintiff  ex- 
cepted, and  now  assigns  the  same  as  error. 

Blandford  &  Crawford,  for  plaintiff  in  error. 

Smith  &  Pou ;  and  Perrtman,  contra. 

By  the  Court. — Bennino  J.  delivering  the  opinion. 

Oliver  Dudley  drew  the  land.  In  1828,  after  he  had  drawn 
it,  but  before  he  had  obtained  a  grant  for  it,  he  made  a  deed 
for  it  to  Allen  Swift,  in  which  deed,  there  was  a  clause  of 
warranty,  and,  it  is  to  be  presumed,  the  usual  receipt  for  the 
purchase  money.  In  1835,  the  State  granted  the  land  to 
Dudley.  In  1836,  Swift  made  a  deed  for  the  land,  to  Thur- 
mond ;  afterwards,  Thurmond  made  a  deed  to  Greer;  and 
then  Greer,  a  deed  to  McBryde.    Bradshaw  was  in  posses- 
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sion  under  McBryde,  at  the  commencement  of  the  action; 
and  this  possession,  either  in  Bradshaw,  or  in  him  and  some 
one  or  more  of  the  others,  his  predecessors  in  the  title,  ex- 
tended back,  we  must  presume,  to  the  date  of  Swift's  deed 
from  Dudley. 

This  title  coming  through  Swift,  was  the  title  under  which 
the  tenant  in  the  ejectment  claimed. 

Dudley,  the  drawer,  made  a  second  deed  for  the  land — a 
deed  to  Jack  Hardman.  This  deed  was  made  on  the 
first  day  of  April,  1857;  consequently  it  was  made  after  the 
issuing  of  the  grant,  or  whilst  Swift,  or  some  of  h.s  assigns 
aforesaid,  was  in  possession  under  the  first  deed — the  deed 
to  Swift.  It  is  probable,  that  it  was  made  while  Bradshaw 
was  in  possession,  for  he  was  in  possession  at  the  commence- 
ment of  the  suit,  and  the  date  of  the  second  deed,  was  only  a 
few  months  previous  to  the  commencement  of  the  suit.  This 
second  deed  was  never  recorded. 

This  was  the  title  under  which,  the  plaintiff  in  the  eject- 
ment claimed. 

Such  being  the  titles  under  which,  the  parties  respectively, 
claimed,  the  Court  charged  the  jury,  that  the  plaintiff  was 
not  entitled  to  recover.  The  question  is,  was  that  charge 
right? 

The  charge  was  right,  if  what  Swift  acquired  from  Dud- 
ley, was  the  legal  title  ;  or  if  it  was  "  a  complete  equity,"  and 
Hardman  had  notice  of  it,  when  he  purchased  from  Dudley. 
This  we  ntay  assume. 

First,  then,  was  it  the  legal  title,  which  Swift  acquired 
from  Dudley — the  latter  being,  at  the  time  when  he  made  the 
deed  to  Swift,  only  the  drawer,  not  the  grantee?  It  was,  if 
what  Dudley  held  by  his  naked  draw,  was  the  use,  and  that 
use  was,  by  the  statute  of  uses,  afterwards,  on  the  payment 
of  the  grant  fee  and  the  issuing  of  the  grant,  executed  in 
Swift,  his  assignee. 

That  Dudley's  draw  gave  him  at  least,  the  use,  the  State 
retaining  the  legal  title,  I  suppose  there  can  be  no  doubt- 


20  SUPREME  COURT  OF  GEORGIA. 


Lessee  of  Dudley  and  Hardman  vs.  Bradshaw. 

Whether  it  did  not  also  give  him  the  legal  title — the  legal 
fee  subject  to  be  defeated  on  his  failure  to  pay  the  grant  fee 
and  take  out  the  grant,  is,  with  me,  rather  the  doubt  Let 
us  say,  however,  that  the  draw  gave  him  only  the  use,  leav- 
ing the  legal  title  still  in  the  State.  The  effect  then  of  the 
draw,  was,  to  make  the  State  hold  the  legal  title  to  his  use, 
a  use  subject  to  be  defeated  by  his  failure  to  pay  the  grant  fee 
and  take  out  the  grant 

That  use  he  conveyed  to  Swift,  and  thereby,  the  use  passed 
into  Swift,  the  State  still  retaining  the  legal  title;  and  thus 
the  effect  was,  that  the  State  became  the  holder  of  the  legal 
title,  for  the  use  of  Swift — a  use  still  subject  to  be  defeated, 
by  a  failure  to  pay  the  grant  fee  and  take  out  the  grant 

While  the  State  was  thus  holding  the  legal  title,  for  the  use 
of  Swift,  Dudley  paid  the  grant  fee  and  took  out  the  grants 
the  issuing  of  the  grant  to  him,  being  evidence,  that  he  had 
paid  the  grant  fee.  Thus  the  legal  title  passed  from  the  State, 
to  Dudley,  and  he  became  the  holder  of  that  title,  for  the  use 
of  Swift — a  use  then  no  longer  subject  to  be  defeated  ;  but 
absolute ;  as,  Dudley  had  paid  the  grant  fee,  and  taken  out 
the  grant  The  legal  title  being  thus  in  Dudley,  he  stood 
*  seized"  of  the  land  "  to  the  use"  of  Swift — a  use  then  grown 
absolute  and  unconditional. 

Was  this  use  executed  in  Swift,  by  the  statute  of  uses? 
Did  the  statute  work  a  transfer  of  the  legal  title,  to  Swift? 

The  statute  declares:  "That  where  any  person  or  persons 
stand  or  be  seized"  "of,  and  in,  any"  "lands,"  "to. the  use, 
confidence,  or  trust,  of  any  other  person,"  "by  any  manner, 
means,  whatever  it  be,"  the  person  or  persons  that  have  "any 
such  use,  confidence  or  trust,"  "  shall,  from  thenceforth,  stand, 
and  be  seized,  deemed  and  adjudged  in  lawful  seizin,  estate, 
and  possession,  of,  and  in,  the  same"  "lands," "of,  and  in, 
such  like  estates  as  they  had,  or  shall  have,  in  the  use,  trust, 
or  confidence,  of,  or  in,  the  same ;  and  that  the  estate,  title 
right,  and  possession,  that  was  in"  the  person  seized  to  the 
''  use,"  &C.,  shall  be  "deemed  and  adjudged  to  be  in  him  or 
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them  that  have"  **  such  use,"  &c„  "  after  such  qualify,  man- 
ner, form,  and  condition,  as  they  had  before  in,  or  to,  the  use, 
confidence,  or  trust,  that  was  in  them."     Schle}/\s  Dis;.  183« 

This  being  the  statute,  and  Dudley  standing  ''seizrd"  of 
the  land,  to  the  use  of  Swift,  a  use  absolute  in  Swifr,  it  is 
clear,  that  the  statute  must  have  executed  the  use,  in  Swift, 
by  working  a  transfer  of  the  legal  title,  out  of  Dudley,  into 
him,  unless  there  is  some  other  law  which  came  in,  ai]d  pre- 
vented the  statute  from  so  doing. 

Is  there  any  such  law  ? 

Parliament,  after  passing  the  statute  of  uses,  at  the  same 
session,  passed  another  statute  by  which,  it  declared,  that  no 
bargain  and  sale,  '*  except  the  same  bargain  and  sale  be  made 
by  writing,  indented,  sealed,  and  enrolled,"  "  within  six 
months  next  after  the  date  of  the  same  writing,"  &c.,  shall 
suffice  to  create  any  "  freehold,"  or.  "  any  use  thereof."  Sch, 
Dig,  174,  note.  But  this  statute  does  not  apply;  brcause, 
in  the  first  place,  there  is  nothing  in  the  record  to  show,  that 
the  deed  to  Swift,  was  a  deed  of  bargain  and  sale,  and  it  may 
have  been  a  feolimcnt ;  and,  in  the  second  place,  tliis  statute 
of  enrollment,  was  never  in  force  in  Georgia — she  having  in 
the  beginning,  made  registration  laws  of  her  own. 

Are  not  these  registration  laws  such  that  they  have  inter- 
fered with  the  statute  of  uses,  in  a  way  to  prevent  it  from  ex- 
ecuting this  use? 

These  laws  extend  to  deeds  of  feoffment,  and,  to  deeds  of 
lease  and  release,  as  well  as  to  deeds  of  bargain  and  sale. 
Cobb  Dig.  161.  They  prescribe  a  time  within  which,  "deeds" 
are  to  be  recorded ;  they  declare,  that  the  younger  of  two 
deeds,  made  by  the  same  person,  shall  prevail  over  the  older, 
in  certain  cases;  namely,  cases  in  which,  the  younger  deed 
is  duly  recorded,  and  the  older  not,  and  the  donee  in  the 
younger,  has  not,  when  he  accepts  it,  any  notice  of  the  older. 
The  effect  of  this,  is,  that  in  these  cases,  the  older  deed  be- 
comes void,  in  relation  to  the  younger. 
May  it   not  be,  that  these  registration  laws  themselves — 
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these  registry  Acts  of  our  own,  so  interfere  with  the  statute  of 
uses,  as  to  prevent  it  from  executing  the  use,  in  siuch  a  case 
as  the  present? 

Whay  say  the  registry  Acts?  A  rule  to  be  deduced  from 
the  registry  Acts,  as  construed  by  this  Court,  may,  I  think, 
be  thus  stated:  A  younger  conveyance,  if  recorded  within 
the  time  prescribed  by  the  Acts,  shall  prevail  over  an  older 
conveyance,  made  by  the  same  person,  if  the  donee  in  the 
younger,  have  no  notice  of  the  older,  when  he  accepts  the 
younger,  but  that,  if  the  older  have  been  itself  recorded  with- 
in the  prescribed  time,  the  presumption  sholi  be,  that  he  did 
have  such  notice  of  the  older.  Noiice  is  to  be  the  test;  but 
recording  in  due  time^  is  to  be  conclusive  evidence  of  notice. 
And  from  this  rule,  there  would  seem  to  follow,  this  corolla- 
ry, that  a  youngt  r  conveyance,  if  duly  recorded,  shall  pre- 
vail over  an  older  agreement  to  convey,  if  the  purchaser  un- 
der the  conveyance,  have  no  notice  of  the  agreement  to  con- 
vey ;  because  what  is  sufficient  to  prevail  over  a  thing  com- 
pleted, ought  to  be  sufficient  to  prevail  over  the  same  thing 
not  completed ;  and  a  conveyance  is  but  a  complete  agree- 
ment to  convey;  therefore,  what  is  sufficient  to  prevail  over 
a  conveyance,  ought  to  be  sufficient  to  prevail  over  an  agree- 
ment to  make  the  conveyance. 

Whether  recording  the  agreement  to  convey,  would  be 
notice  of  that  agreement,  to  the  subsequent  purchaser,  is 
another  question.  If  the  agreement  was  one  amounting  to 
a  deed  of  bargain  and  sale,  it  would,  I  think,  be  recordable; 
and  if  recordable,  the  record  of  it,  would  be  notice  of  it,  to 
subsequent  |)urchasers.  It  is  clear,  that  the  registration  acts 
all  provide  for  the  registration  of  deeds  of  bargain  and  sale. 
{Pr,  Dig.  158,  160,  162.)  And  an  agreement  to  convey, 
may  amount  to  a  deed  of  bargain  and  sale.  Blackstone  says 
of  the  deed  of  bargain  and  sale,  that  it  *Ms  a  kind  of  real 
contract,  whereby  the  bargainor,  for  some  pecuniary 
consideration,  bargains  and  sells,  that  is,  coiitracts  to  con- 
vey,   the  land   to  the  bargainee,   and    becomes   by  such  a 
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bargain, a  trustee  for,  or  seized  to  the  use  of, the  bargainee: 
and  then  the  statute  of  uses  completes  the  purchase;  or,  as 
it  hath  been  well  expressed,  the  bargain  first  vests  the  use, 
and  then  the  statute  vests  the  possession.''  (2  Blctck.  Conu 
338.)  So,  Cruise  says ;  "  The  proper  and  technical  words  of 
this  conveyance,  are,  "bargain  and  sell;"  but  any  other 
wDords  that  would  have  been  sufficient  to  raise  a  use  upon  a 
valuable  considerationy  before  the  statute,  are  now  sufficient 
to  constitute  a  good  bargain  and  sale."  Tit.  32,  ch,  9,  sec, 
4-5yOf  Cruise's  Dig.  And,  in  proof  of  this  proposition,  he 
gives,  among  other  cases,  this  one;  "if  a  person  covenants, 
in  consideration  of  money,  to  stand  seized  to  the  use  of  his 
son,  in  fee;  if  the  deed  be  enrolled,  it  will  be  a  good  bargain 
and  sale,  though  the  words  bargain  and  sell,  be  not  used. 
(IcL  7.)  And  if  a  covenant  to  ^tand  seized,  would,  why 
would  not,  a  covenant  to  convey? 

So,  Sngdensays;  ^*  Equity  looks  upon  things  agreed  to 
be  done  as  actually  performed ;  consequently,  when  a  con- 
tract is  made  for  sale  of  an  estate,  equity  considers  the  ven- 
dor as  a  trustee  for  the  purchaser  of  the  estate  sold,  and  the 
purchaser  as  a  trustee  of  the  purchase  money,  for  the  vendor.'' 
1  Sug.  Vend,  and  Pur.  274.)  And  there  can  be  no  doubt, 
I  suppose,  that  this  is  so. 

Then  an  agreement  to  convey,  may  amount  to  a  deed  of 
bargain  and  sale.     When  does  it  do  so?     It  does  so,  I  sup- 
pose, when  the  part  of  it,  to  be  performed  by^the  purchaser, 
has  been  fully  performed  by  him;  as,  when  he   has  paid 
the  whole  of  the  purchase  money. 

The  present  case,  however,  is 'not  the  case  of  an  agree- 
ment to  convey;  it  is  the  case  of  an  actual  conveyance. 
Dudley,  the  drawer,  made  a  conveyance  of  the  land  td 
Swift.  We  may,  therefore,  dismiss  the  corollary,  and  con- 
fine ourselves  to  the  rule. 

Some  ofthe  cases  in  which,  a  younger  deed  will,  by  this  rule 
be  made  to  prevail  over  an  older,  will  be  cases  in  which  the 
older,  (if  opera:ive,)  would  convoy  only  a  use ;  as,  the  case,ia 
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which,  the  vendor  had  himself  only  the  use,  when  he  made 
the  older  deed,  and  acquired  the  legal  title  afterwards.  In 
this  case,  the  statute  of  uses  would  say,  that  the  older  deed 
should  prevail  over  the  younger,  for  it  would  say,  that,  as 
■  soon  as  the  vendor  acquired  the  legal  title,  that  title  was  to 
be  "adjudged"  as  instantly  transferred  from  him  to  the 
person  to  whom  he  had  previously  conveyed  the  use^ 
by  the  older  deed.  But  the  registry  Acts  in  effect,  say 
the  contrary ;  they  say,  as  we  have  seen  by  the  rule 
deduced  from  them,  that  in  all  cases,  the  younger  deed 
if  duly  recorded  shall  prevail  over  the  older,  if  the  do- 
nee in  the  younger  has  no  notice  of  the  older — that,  how- 
ever, he  is  to  be  deemed  to  have  had  notice  of  that  deed,  if 
that  deed  was  regularly  recorded.  They,  therefore,  say  this, 
in  the  case  in  which,  what  the  older  deed  conveyed  was 
only  the  use.  So  far,  then,  as  that  case  is  concerned,  they 
do  interfere  with  the  statute  of  uses,  and  in  effect  repeal  it. 

Their  precise  operation,  probably,  is  this — they  do  not 
prevent  the  first  conveyance  from  passing  the  legal  title  out 
of  the  vendor  into  the  vendee,  in  any  case;  but,  in  some 
cases  they,  nevertheless,  impart,  to  the  vendor,  the  power, 
the  capacity  to  convey  that  legal  title  to  a  second  purchaser; 
viz,  in  cases  in  which,  the  first  conveyance  is  not  duly  re- 
corded, and  the  second  is,  and  in  which,  the  second  vendee 
purchases  without  notice  of  the  first  conveyance;  so  that, 
though  they  may  not  actually  prevent  the  statute  of  uses  from 
executing  the  use,  they  enable  the  vendor  to  defeat  the  use, 
after  it  is  executed. 

Is  the  present  case,  that  case  ?  Granting  that  the  present 
is  a  case  in  which  Dudley's  first  deed — the  deed  to  Swift 
conveyed  only  the  use,  yet  it  is  not  a  case  in  which  the 
second  deed  from  Dudley — the  deed  to  Hardman,  is  to  pre- 
vail over  that  first  deed ;  for  in  the  first  place,  the  second  deed 
was  not  recorded  at  all ;  and  in  the  second  place,  Hardman, 
the  donee  in  it,  had,  when  he  accepted  it,  notice  of  the  first, 
for,  at  that  time,  Swift,  or  some  of  those  claiming  under 
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him,  was  in  possession  of  the  land.     Then  the  present  case 
is  not  that  case. 

It  follows,  then,  that  the  registration  laws  do  not  so  inter- 
fere with  the  statute  of  uses,  as  to  prevent  it  from  executing 
ihe  use, in  the  present  case;  that  is,  that  they  do  not  repeal 
the  part  of  that  statute,  which  covers  this  case. 

Is  there  not  some  other  aiatute  that  does  ?  If  there  is  we 
are  not  aware  of  it. 

Let  us  suppose  however  that  there  is.  This  supposed, 
then,  the  statute  of  uses  will  be  out  of  the  case,  and  the 
question  will  be,  what,  that  statute  out  of  the  case,  was  the 
effect  of  the  payment  of  the  grant  fee  and  the  taking  out  of 
the  grant  ?  And  the  answer  will  be,  that  the  effect  was,  to 
cause  the  legal  title,  which  the  State  had  been  holding  for 
the  use  of  Swift  ever  since  Dudley's  deed  to  Swift,  to  pass 
out  of  the  State  into  Dudley,  not,  to  be  instantly  passed  on, 
by  the  statute  of  uses,  out  of  Dudley  into  Swift,  but  to  re- 
main in  Dudley  to  be  held  by  him  for  the  absolute  uncon- 
ditional use  of  Swift,  until  he  should  be  required  by  Swift, 
to  make  to  him.  Swift,  a  conveyance  of  that  legal  title.  The 
absolute,  unconditional  use  was  in  Swift;  the  mere  naked 
legal  title  was  in  Dudley.  This  was  the  effect.  Nothing 
remained  to  be  done  by  Swift;  he  was  not  bound  to  reino* 
burse  Dudley  the  grant  fee,  for  his  deed  from  Dudley  con- 
tained Dudley's  warranty  of  title,  and  that  bound  Dudley  ta 
pay  the  grant  fee — to  remove  any  incumbrance.  He  had 
the  right  on  mere  demand,  to  a  conveyance  of  the  legal  title 
from  Dudley.  This  being  so,  we  may  say  that  Swift  had 
what  this  Court  has  called  "a  perfect  equity." 

The  effect  then  of  the  payment  of  the  grant  fee  and  the 
taking  out  of  the  grant,  was,  the  statute  of  uses  laid  out  of 
the  case,  to  give  the  legal  title,  to  Dudley,  and,  "a perfect 
equity,"  to  Swift.  And  this  is  the  answer  to  the  second  of 
our  two  main  questions. 

A  perfect  equity  is,  in  Georgia,  a  good  title  even  at  law; 
it  is  a  title  sufficient  to  support  or  to  defeat  ejectment.     {Pitts 
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VS.  Bullard^  Kelly  \  Peterson  vs.  Orr,  12  Ga.)  This  is  due 
probably  to  the  Act  of  1820,  which  says,  that  if  a  party  "  con- 
ceives" that  he  can  establish  his  claim  without  resorting  to 
the  conscience  of  his  adversary,  he  may  sue  at  law  and 
should  not  be  forced  to  sue  in  equity.     (Pr.  Dig.  447.) 

Against  whom  is  this  perfect  equity,  good?  It  is  good 
against  the  person  holding  the  legal  title,  and  all  claiming 
under  him  with  notice  of  that  equity. 

In  the  present  case,  therefore,  the  perfect  equity  in  Swift  was 
good  against  Dudley  who  held  the  legal  title,  and  good  against 
his  assignee  of  that  title,  Hardman,  if  Hardman  purchased 
that  title  with  notice  of  the  equity.  And  that  Hardman  did 
do,  for  when  he  purchased  Swift  or  some  one  claiming 
under  Swift  was  in  the  possession  of  the  land,  and  possession 
is  notice  at  least  jTrzma  fade  of  the  title  under  which  it  is 
held. 

Whether,  then,  the  statute  of  uses  is  in  the  case,  or  out  of 
the  case,  the  result  is  the  same.  If  it  was  in  the  case,  it 
executed  the  use  in  Swift,  and  he,  or*  his  assigns,  had  the 
legal  title,  and  that  title  was  a  good  defence  to  the  action ; 
and  if  it  was  out  of  the  case.  Swift's  payment  of  the  purchase 
money  to  Dudley,  and  Dudley's  paying  the  grant  fee  and 
taking  out  the  grant,  gave  Swift,  a  perfect  equity,  leaving  in 
Dudley  nothing  but  the  naked  legal  title,  and  that  perfect 
equity  was  a  good  defence  to  any  ejectment  brought  by 
Dudley,  or,  by  any  one  claiming  under  him,  with  notice  of 
the  equity  ;  and  Hardman,  the  lessor  of  the  plaintiff,  in  the 
present  ejectment,  was  a  person  claiming  under  him  with 
notice  of  the  equity. 

Either  way  then,  we  think  that  the  charge  was  right. 

It  was  suggested  by  the  counsel  for  the  plaintiff  in  error, 
that  there  is  a  want  of  harmony  in  the  decisions  of  this 
Court,  on  the  questions  involved  in  this  case.  He  especially 
cited  Bivins  vs.  Vinsant^  15  Ga.  521,  as  a  case  in  conflict 
with  Henderson  vs.  Hackney^  24  Ga/ 

If  it  is  in  conflict  with  that  case,  it  is  in  conflict  with  the 
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conclusion  to  which  we  have  just  come,  in  this  case,  for 
that  conclusion  harmonizes  with  that  case.  I  must,  there- 
fore,  notice  the  suggestion. 

In  Bivins  vs.  Vinsantf  15  Go.  521,  the  decision^  was  that 
the  older  deed  was  admissible,  and  it  was  a  deed  made  be- 
fore the  issuing  of  the  grant.  The  decision,  then  is  la 
harmony  with  the  conclusion  to  which,  we  have  just  come; 
and  with  the  other  decisions,  as  it  will  be  seen.  The  great 
question  in  the  case,  was,  whether  the  older  deed  was  n6t 
an  estoppel  upon  the  claimants  under  the  younger  deed, 
estopping  them  from  saying,  that  the  common  donor  had 
nothing  in  the  land,  when  he  made  the  older  deed ;  and  the 
attention  of  the  Court,  was  chiefly  directed  to  this  question. 
The  Court  regarded  the  argument  of  estoppel,  as  not  well 
founded,  and,  therefore,  as  not  sufficient,  to  authorize  the 
admission  of  the  older  deed ;  but  the  Court  found  another 
argument,  for  its  admission,  which  it  did  deem  sufficient, 
and  that  was  an  argument  founded  on  this  very  doctrine, 
that  a  complete  equity  is  equal  to  the  legal  title.  True,  the 
Court  failed  to  advert  to  the  fact  that  the  issuing  of  the  grant 
to  Vinsant,  was  evidence  of  the  payment  of  the  grant  fee, 
and,  therefore,  that  the  case  was  one  of  a  perfect  equity,  (one 
of  a  use  executed  by  the  statute  of  uses)  but  the  Court  did 
fully  sanction  the  principle,  that  when  a  complete  equity 
does  exist,  it  is  good  in  ejectment,  whether  for  offence  or 
defence.  The  truth  is,  that  this  part  of  the  case,  was  hardly 
argued  at  all,  almost  the  whole  force  of  the  counsel  on  both 
sides,  being  spent  on  the  question  of  estoppel. 

In  Faircloth  vs  Jordan  18  Ga.  350,  the  Court  in  like 
manner  recognized  the  principle,  that  a  perfect  equity  is 
equal  to  the  legal  title,  but  the  Court  thought  that  the  facts 
did  not  make  out  a  case  of  a  perfect  equity.  According  to 
the  facts^  both  deeds  were  recorded,  but  the  recording  of  the 
younger,  was  in  time,  the  recording  of  the  older,  was  not  in 
time.  And  proof  was  offered,  to  show,  that  the  donee  in 
the  younger   deed,  had  notice  of  the  older  deed,   when  he 
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took  the  younger.  This  Court  would  now  hold  that  the 
proof  ought  to  have  been  received,  and  then  that  l!^e  facts 
would  have  made  out  a  perfect  equity,  in  the  donee  of  the 
older  deed.  In  this  respect,  the  views  of  the  Court,  as  to 
the  construction  and  effecXs  of  the  registry  Acts  have  under- 
gone a  change;  a  change  which,  I  own,  went  hard  with  me. 
Hand^"  Cook  vs.  McKinney^  25  Ga,  648. 

In  Henderson  vs.  IIiicknei/y  29  Ga.  383,  the  older  deed 
made  before  the  grant  had  issued,  was  duly  recorded. 
Therefore,  there  was,  in  the  donee  in  that  deed,  a  perfect 
equity  as  against  the  donee  in  the  younger  deed  made  after 
the  grant  had  issued.  This  was  the  fact,  and  this  will  sup- 
port the  decision,  although  the  decision  is  not  expressly  put 
on  this,  as  its  ground  ;  but  is  rather  put,  on  the  gronnd,  that 
the  use  in  the  holder  of  the  older  deed,  was  on  the  issuing 
of  the  grant,  executed  in  time,  by  the  statute  of  uses. 

In  Goodson  vs.  Beachavi^  24  Ga.  151,  there  was  a  per- 
fect equity  in  Beacham.  Goodson  claimed  under  her  father. 
He  was  not  a  purchaser  for  a  valuable  consideration,  but  a 
mere  squatter;  and  when  she  purchased  his  interest,  such  as 
it  was,  she  had  actual  notice  of  Beacham's  title. 

In  Helms  vs.  O^Bannon,  there  was  a  perfect  equity  in 
Helms;  and  May  had  notice  of  it,  when  he  purchased,  for 
when  he  purchased.  Helms  was  in  possession.     26  Ga.  132. 

In  McLeod  vs.  Bozeman,  the  younger  title  was  merely 
void.    26  Go.  178. 

In  these  cases,  the  Court  only  followed  the  older  cases  of 
Pitts  vs.  Btillardy  2  Kelly;  and  Peterson  vs.  Orr ;  12 
Ga.  R. 

At  bottom  then  there  does  not  seem  to  be  a  great  want  of 
harmony  in  the  decisions. 

Judgment  affirmed. 
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Walter  S.  Clark,  and  others,  plaintiffs  in  error,  vs.  Thk 
Pio£ON  Roost  Mining  Company,  defendant  in  error. 

[1.]  A  question  of  contested  right  of  possession  cannot  be  settled  by  an  order 
at  chambers,  on  the  affidavit  of  one  party  and  without  notice  to  the  other. 

[2.]  When  such  au  order  has  been  pas!»ed  in  favor  of  the  complainant  in  a  bill, 
and  then  the  bill  dismissed  by  complainant  without  the  knowledge  of  defend- 
ant, the  latter  has  a  right  to  have  the  case  reinstated  in  order  to  have  the 
first  illegal  order  set  aside. 

[3.]  Service  of  a  bill  of  exceptions  on  counsel  who  procured  the  decision 
brought  up  for  review,  although  he  may  say  he  had  ceased  to  be  counsel  be- 
fore he  was  served,  is  good  service.    He  can*t  cease. 

In  Equity,  motion  to  reinstate  cause,  &c.    Before  Judge 
WoRRiLL,  in  Muscogee  Superior  Court,  May  Term,  1859. 

A  bill  was  filed  by  the  Pigeon  Roost  Mining  Company, 
against  the  defendants,  who  are  the  sons  and  widow  of  Mi- 
chael N.  Clark,  deceased,  to  obtain  the  possession  of  the 
books,  papers,  title  deeds,  bills,  drafts,  correspondence,  &c. 
belonging  to  said  company,  in  the  hands  and  custody  of  said 
Michael  N.  Clark,  at  the  time  of  his  death,  who  had  been 
Secretary  of  said  company,  and  which  afterwards  came  into 
the  hands  of  defendants,  and  who  refused  to  deliver  up  the 
sama  The  bill  also  prayed  that  defendants  be  enjoined 
from  transferring,  using  or  misappropriating  any  of  said  pa- 
pers, deeds,  bills  or  books,  &c.  The  bill  was  sworn  to  by 
James  Wood,  styling  and  representing  himself  the  Presi- 
dent of  said  Pigeon  Roost  Mining  Company. 

Defendants  pleaded  that  there  was  no  such  corporation  as 
the  Pigeon  Roost  Mining  Company ;  that  said  company  had 
no  organization  under  its  charter,  and  that  complainant  could 
maintain  no  action  in  the  premises. 

Besides  their  plea,  defendants  answered  said  bill,  alleging 
that  no  administration  had  been  taken  out  on  the  estate  of 
Michael  N.  Clark,  deceased,  and  that  the  same  was  unrepre- 
sented, and  that  said  books,  deeds,  papers,  &c.,  were  in  their 
custody  and  possession  to  be  disposed  of  as  the  Court  should 
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order  and  direct.  They  admitted, that  they  did  refuse  to  de- 
liver said  papers,  &c.,  to  Wood,  believing  as  ihey  did,  that  he 
had  no  legal  right  to  their  possession,  and  because  they 
thought  it  was  theit  duty  to  keep  and  preserve  the  same, 

and  because  their  father,  the  said  Michael  N.  Clark,  and  the 

• 

defendants,  as  his  heirs  at  law,  had  an  interest  in  the  same, 
and  in  the  matters  and  subjects  to  which  they  related. 

Judge  WoRRiLL,  on  the  3d  December,  1858,  granted  an 
order,  appointing  Wiley  N.  Hntchins  receiver,  and  requiring 
the  defendants  upon  five  days  notice,  to  turn  over  to  said 
receiver,  all  the  deeds,  books,  papers,  &c.,  belonging  to  com- 
plainant, in  their  hands, custody  or  possession. 

Afterwards  upon  peiiiion,  in  which  it  was  alleged  that 
there  had,  on  the  day  of  filing  said  petition,  been  a  legal  or- 
ganization of  said  company,  and  a  board  of  directors  and 
officers  duly  elected,  an  order  was  passed,  directing  Hutch- 
ins,  the  receiver,  to  turn  over  all  the  papers,  &c.,  to  Isaac 
Cowl,  the  treasurer  elect  of  said  company.  In  pursuance 
of  this  order  the  receiver,  on  the  21st  January,  1859,  turned 
over  and  delivered  said  books,  papers,  &c,,  to  Cowl,  the 
treasurer. 

At  the  May  Term,  1859,  of  Muscogee  Superior  Court, 
counsel  for  complainants  moved  to  dismiss  the  bill,  stating 
at  the  time,  that  the  object  for  which  ihe  bill  had  been  filed, 
had  been  accomplished;  to  which  motion  counsel  for  de- 
fendants objected.  Afterwards,  during  the  same  Term  of 
the  Court,  without  notice  to  defendants  or  their  counsel  and 
without  their  knowledge,  as  counsel  stated  in  his  place,  the 
Courtupou  renewal  of  the  motion,  granted  the  order  dis- 
missing said  bill.  Afterwards,  at  the  same  Term  of  the 
Court,  defendants  counsel  moved  that  complainant's  solicitor 
show  cause,  why  the  order  dismissing  said  bill,  should  not 
be  set  aside,  as  having  been  granted  improvidently ;  also 
movecl  that  complainants  show  cause  so  soon  as  counsel  can 
be  heard,  why  the  order  granted  by  the  Chancellor  on  the 
14th  day  of  January,  1859,  directing  the  books,  papers,  &c., 
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mentioned  in  said  bill  to  be  delivered  by  the  receiver  appoin- 
ted in  this  case,  to  Isaac  Cowl,  who  was  represented  to  be 
the  Secretary  of  said  complainant,  should  not  be  set  aside 
and  annulled,  and  said  papers  returned  to  the  possession  of 
said  receiver. 

1st.  Because  no  notice  of  the  application  for  said  order 
was  given  to  defendants,  and  no  opportunity  given  to  them 
of  resisting  the  same. 

2d.  Because  said  order  operates  as,  and  in  fact  is,  a  final 
decree  in  the  case,  adjudicating  the  rights  of  the  parlies  and 
should  not  have  been  granted  in  vacation  and  without  the 
intervention  of  a  jury. 

On  behalf  of  complainant  the  receiver  was  introduced, 
and  stated  that  a  short  time  after  said  order  was  granted,, 
directing  him  to  turn  over  said  papers,  &c.,  to  Isaac  Cowl, 
he  exhibited  said  order  to  one  of  the  defendants,  who  after 
showing  the  same  to  his  counsel,  returned  it  without  objec- 
tion. 

After  argument,  the  Court  overruled  and  refused  both  of 
the  above  stated  motions.  Whereupon,  counsel  excepted 
and  assigns  the  same  as  error. 

William  Dougherty,  for  plaintiffs  in  error. 

H.  Holt;  and  Jones  &  Jones,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

[I.]  The  defendants  in  this  case,  while  admitting  that  the 
papers  in  their  possession  belonged  to  the  Pigeon  Roost  Min- 
ing Company,  denied  in  their  sworn  answer,  that  said  corpo- 
ration had  any  existing  organization  entitled  to  represent  it,  and 
denied  positively  that  Wood  had  any  such  authority,  and  as- 
serted their  interest  in  the  papers  as  heirs  at  law  of  Michael 
N.  Clark,  who  died  a  large  stockholder  in  said  company. 
After  this  answer  came  in,  Wood  filed  his  affidavit  by  way 
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of  amendment  to  his  original  bill,  stating  that  he  had  cured 
the  defect  in  his  right  to  sue  by  getting  up  the  requisite  or- 
ganization after  the  answer  filed.  Whereupon,  the  Chancel- 
lor, at  ^ambersyand  without  notice  to  the  defendants,  pass- 
ed an  order  for  the  delivery  of  all  these  papers  to  Cowl,  who 
appeared  from  Wood's  affidavit,  and  from  that  only,  to  be 
treasurer  under  the  new  organization.  That  is  to  say.  Wood, 
hy  forcb  of  his  own  affidavit  alone,  got  possession  of  valua- 
ble papers  from  persons  who,  at  the  last  time  when  they  had 
a  hearing,  were  protesting  and  swearing  that  they  had  a 
deep  interest  in  the  papers,  and  that  Wood  nor  anybody  else 
was  entitled  to  the  possession  of  them.  To  state  this  case  is 
to  decide  it  Even  a  possessory  warrant  provides  for  a  hear- 
ing, and  for  security  for  the  property,  but  here  a  question  of 
contested  right  of  possession  was  settled  by  changing  the 
possession  on  the  affidavit  of  one  party,  and  without  notice 
to  the  other.  Well  might  the  bill  have  been  dismissed  after 
that — it  had  settled  the  whole  business.  It  had  accomplish- 
ed what  we  think  could  have  been  done  legally  only  on  a 
regular  trial  before  a  jury.  We  think  the  defendants  had  a 
right  to  have  that  order  set  aside  as  having  been  im provi- 
dently and  illegally  passed,  and  for  that  purpose  they  had  a 
right  to  reinstate  the  case  after  it  had  been  dismissed  without 
their  knowledge.  They  were  entitled  to  "both  the  orders 
moved  by  them. 

[2.]  There  was  a  motion  in  this  case  to  dismiss  the  writ 
of  error  for  'want  of  service.  It  was  served  on  the  counsel 
who  represented  the  defendant  in  error  in  procuring  the  very 
orders  and  refusals  of  orders,  which  are  brought  up  for  re* 
view.  But  it  was  said  they  had  ceased  to  be  counsel  when 
they  were  served.  The  reply  is,  that  under  the  statute  pre- 
scribing service  on  attorneys,  for  the  purpose  of  receiving* 
service,  they  coulcPnt  cease.    We  think  the  service  was  good. 

Judgment  reversed. 

y  Judge  BsNMiivo  being  related  to  one  of  the  parties,  did  not  preside  in  thia 
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Ex'pariCy    Milton    L.    Burney,    administrator  of  Joseph 

Blount,  deceased. 

[1.]  An  administrator  18  not  entitled  to  commissions  ouprojierty  turned  oyer  by 
bim  to  a  distributee. 

[2,]  The  statute  organizing;  the   Supreme   Courti  makes  no  provision  for  the 
hearing  of  ex  parte  cases. 

Appeal  from  the  Court  of  Ordinary.  Tried  before  Judge 
Love,  in  Houston  Superior  Court,  May  Terra,  1859. 

Milton  L.  Burney,  administrator  of  Joseph  Blount,  deceas- 
ed, by  his  petition  to  the  Court  of  Ordinary  of  said  county, 
set  forth  that  under  and  by  virtue  of  an  order  of  said  Court, 
he  had  distributed  to  tbe  heirs  of  the  said  Joseph  Blount, 
the  negroes  belonging  to  said  estate ;  that  by  the  commis- 
sioners appointed  by  said  Court  to  make  said  distribution, 
the  negroes  were  valued  at  the  sum  of  ten  thousand  three 
hundred  and  twelve  dollars,  (which  was  a  fair  valuation.) 

The  petitioner  asked  for  an  order  and  judgment  of  said 
Court  allowing  him  two  and  a  half  per  centum,  as  commis- 
sions, on  the  said  sum  of  ten  thousand  three  hundred  and 
twelve  dollars. 

The  Ordinary  refused  to  grant  said  order;  and  on  appeal 
to  the  Superior  Court,  a  jury,  under  the  charge  of  the  Court, 
found  a  verdict  affirming  the  judgment  of  the  Ordinary^  re 
fusing  the  application.    To  this  charge  and  finding  the  ad 
ministrator  excepted,  and  now  assigns  the  same  for  error. 

Humphries,  for  plaintiff  in  error 

JG^  the  Court, — Stephens  J.  delivering  the  opinion 

[1.]  It  is  a  clear  case,  that  an  administrator  is  not  eotitled,  at 
least  not  as  a  matter  of  right,  to  commissions  on  property 
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turned  over  by  him  to  a  distributee,  for  this  case  is  expressly 
excepted  horn  the  statute  fixing  commissions. 

[2.]  But  while  we  express  the  above  opinion,  we  protest 
against  its  being  drawn  into  a  precedent  authorizing  this 
Court  to  entertain  ex  parte  cases,  for  the  statute  organizing 
the  Court,  makes  no  provision  for  such  cases.  But  as  in  this 
case,  the  effect  is  the  same,  whether  we  ailirm  the  judgment 
or  dismiss  the  case,  we  aflirm  the  judgment. 

Judgment  affirmed. 


H.  M.  Ket  and  E.  0.   Sheffield,  plaintiffs   in  error,  vs. 
AxEx.  J.  RoBisoif,  administrator,  defendant  in  error. 

Where  a  common-law  suit  is  pending,  and  the  defendant  in  it,  files  a  bill  in  the 
same  county,  against  the  plaintifi*,  who  resides  in  a  diflerent  county,  asking 
relief  and  injunction,  the  jurisdiction  is  good  for  the  injunction,  but  not  for 
the  relief. 

In  Equity,  in  Dooly  Superior  Court.    Decision  by  Judge 
Lamar,  at  Chambers,  January,  1859. 

Homer  M.  Key  and  Edward  0.  Sheffield  filed  their  bill 
against  Alexander  J.  Robison,  administrator  of  Seymour 
R  Bonner,  deceased,  to  enjoin  certain  actions  at  law 
pending  in  Dooly  Superior  Court,  against  complainants, 
on  certain  promissory  notes.  These  notes  were  given  by 
complainants  to  Bonner  in  his  lifetime,  in  part  of  the  pur- 
chase money  of  three  lots  of  land,  sold  to  or  bought  for  them 
by  Bonner,  situated  in  the  county  of  Worth.  Bonner  resi- 
ded in  the  county  of  Muscogee,  where  his  administrator. 
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Robinson,  the  plaintiff  in  the  actions  at  law,  also  resides ; 

complainants,  who  were  the  defendants  at  law,  reside  in  the 

county  of  Dooly. 

The  Judge  refused  his  sanction  to  the  bill  and  to  grant  the 
injunction  prayed  for,  on  the  grounds  that  the  defendant 
Robison,  did  not  reside  in  the  county  of  Dooly,  but  in  the 
county  of  Muscogee,  and  that  the  bill  not  only  prayed  to  en- 
join the  actions  at  law  pending  in  Dooly  county,  but  sought 
a  decree  against  the  defendant,  to  set  aside  and  cancel  the 
alleged  fraudulent  sale,  and  to  compel  him  to  refund  money 
paid  and  expended  in  the  action  of  ejectment,  wherein  one 
of  the  lots  of  land  had  been  lost.  That  it  was  not  merely 
a  bill  for  injunction  and  discovery,  but  also  for  relief. 

To  which  refusal  and  decision,  counsel  tor  complainants 
excepted. 

P.  J.  Sthozteh;  and  T.  H.  Dawson,  for  plaintifls  in  error. 

Marshall  DEGaAFFENBEro,  contra. 

By  iht  Court. — Stephens  J.  delivering  the  opinion. 

The  only  question  here  is  as  to  the  jurisdiction,  the  de- 
fendant in  the  bill  not  residing  in  the  county  where  it  was 
brought  The  bill  asks  relief  and  an  injunction.  In  Dew 
vs.  Hamilton^  23  Ga.  Reports^  this  Court  held,  that  the  juris- 
diction was  good  in  just  such  a  case,  for  the  injunction.  It 
had  frequently  been  ruled  before,  that  it  was  not  good  for 
relieC  We  think  in  this  case,  the  bill  ought  to  have  been 
retained  for  the  injunction,  but  not  for  the  relief.  As  the 
Court  dismissed  it  altogether,  the  judgment  must  be  reversed. 

Judgment  reversed. 
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Bridget  O'Byrne,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

[1.]  The'practice  of  striking  q  jury  in  petty  ofTences  where  the  accused  is  al- 
lowed seven  chalUnges,  and  the  Stale  five,  is  now  too  well  settled  as  an 
equivalent  for  challenging,  to  be  overruled  as  an  inadmissible  practice  in 
that  particular  class  of  cases. 

12 1  Where  there  is  evidence  going  to  impeach  a  witness,  it  is  error  in  the  pre- 
siding Judge,  after  giving  a  charge  as  to  the  effect  of  impeaching  evidence, 
tkea  to  express  a  doubt  whether  such  charge  is  applicable  to  the  case. 

Indictmenfc,  in  Bibb  Superior  Court.  Tried  before  Judge 
Cochran,  at  May  Terra,  1859.' 

The  plaintiff  in  error  was  indicted  and  found  guilty  of 
unlawfully  furnishing  a  slave  with  spirituous  liquor.  Her 
counsel  moved  for  a  new^  trial  on  the  following  grounds,  lo- 

wit: 

1st.  Because  the  Court  erred  in  refusing  to  allow  prisoner 

to  challenge  pereraptprily,  seven  of  the  panel  of  petit  jurora 
put  upon  her.  Her  counsel  claiming  the  right  under  the 
statute  to  such  challenge  before  proceeding  to  strike  a  jury. 

gd.  Because  the  Court  erred  in  refusing  to  permit  prison* 
0r»s  counsel  to  ask  Thomas  Pcarce,  a  witness  introduced  by 
defendant,  after  the  State  had  closed,  "if  in  a  case  in  which 
Fanny  Bell  (the  principal  witness  for  the  State)  was  interest- 
ed or  had  prejudice,  from  his  general  knowledge  of  her  char- 
acter, he  would  believ.e  her  on  oath?"  To  this  ground/is 
added— same  question  allowed  subsequently  to  another  wit- 
ness and  also  leave  granted  to  prisoner's  counsel  to  recall 
Peafce  and  ask  him  the  question,  being  dtill  within  call  of 

the  Court  ; 

8d.  Because  the  Court  when  requested  by  prisoner's  coun- 
sel to  charge  **that  when  a  witness  is  impeached,  the  jury 
may  or  may  not  believe  her  testimony  as  they  in  their  judg- 
Bient  may  determine''— did  so  charge,  but  added  that  **  ha 
doubted  whether  it  applied  to  this  case  or  not" 
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4th.  Because  the  verdict  was  CQiiirary  to  law  and  ihe  evi- 
dence. 

After  argument,  the  Coiirt  refused  the  motion  for  a  new 
trial,  and  counsel  for  prisoner  excepted. 

W.  K.  DeGraffenreid;  and  Wm.  T.  Mas^ev,  for  plain- 
tiffin  error. 

Sol.  Gen.  Montfort,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

[1.]  In  petty  offences,  the  practice  of  sfrikini^  a  jury,  has 
been  so  long  and  so  uniformly  held  to  be  an  equivalent  for 
challenging  as  provided  by  statute,  that  we  are  tiot  disposed 
at  this  late  day  to  hold  it  an  inadmissible  practice  in  that 
particular  class  of  cases.  The  first  assignment  of  error  there- 
fore is  overruled. 

[2.]  In  this  case,  there  was  the  testimony  of  two  witness- 
es that  from  their  knowledge  of  the 'general  character  of 
Fanny  Bell,  the  State's  main  witness,  thev  would  not  believe 
her  under  oath  in  a  case  where  she  had  either  an  interest  or 
a  prejudice  ;  and  it  was  also  in  evidence  that  she  had  had 
with  defendant  a  difficulty  which  remained  unsettled.  This 
therefore,  was  evidence  going  to  her  impeachment.  The 
Judge  charged  the  jury  as  to  the  effect  of  impeachment  where 
successfully  made  out,  and  then  expressed  a  doubt  whether 
the  charge  was  applicable  to  the  case.  This  was  equivalent 
to  saying  that  he  doubted  whether  the  defendant  had  made 
out  a  case  of  impeachment,  and  this  again  is  a  clear  intima- 
tion of«his  opinion  as  to  the  evidence,  contrary  to  the  statute 
prohibiting  such  inthnations.  The  judgment  must  be  revers- 
ed on  this  ground,  without  considering  the  other  ground 
which  was  abandoned  in  the  argument. 

Juidgment  reversed. 
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Samuel  A.  B.lling,  plainlitrin  error,  vs.  Adolphus  S.  Ruth- 
erford, receiver,  defendant  in  error. 

liqiiity  will  not  aid  a  plaintilTin  fi.  fa.  to  remove  a  cloud  from  a  portion  of  de- 
hMuJanl's  pruj)crly,  when  there  is  }»ienly  otolber  unincumbered  properly  out 
of  which.tlie  money  can  be  made. 

In   Equity,  from  JNInscogee  Superior  Court.     Decided  by 
Judge  WoRRiLL,  at  May  Term,  1859. 

Samuel  A.  Billing  filed  a  bill  in  tbe  Superior  Court  of 
Muscogee  county,  against  A.  S.  Ruilierford,  receiver  of  Dan- 
iel McDougald's  estate,  Robert  E.  Dixon,  administrator  of 
said  estate,  and  Seaborn  Jones,  in  which  he  alleged,  that  he 
had  a  judgment  against  the  administrator  of  McDougald ; 
that  McDougald,  before  his  death,  made  a  deed  to  Jones  and 
Alexander,  as  trustees,  conveying  all  his  property,  by  which 
deed  it  was  provided,  that  tlie  trustees  should  first  pay,  out 
of  the  proceeds  of  said  property,  their  expenses  and  compen- 
sation; that  they  should  secondly  pay,  as  preferred  creditors 
such  of  the  creditors  of  McDougald  as  should,  within  six 
months,  file  with  the  trustees  releases  to  him;  that  they 
should  finally  pay  those  creditors  who  did  not  file  releases 
and  turn  over  the  balance  to  McDougald ;  that  Rutherford 
had  been  appointed  receiver  of  the  property  under  that  deed; 
that  in  consequence  of  said  deed  he.  Billing,  could  not  col- 
lect his  money,  and  that  the  property  would  not  sell  for  its 
value  under  such  an  incumbrance. 

The  prayer  of  th«  bill  was  that  the  deed  be  declared  void. 

A  decree  pro  confesso  was  had  against  Dixon  and  Jones, 
and  Rutherford  filed  an  answer  admitting  Billing's  debt,  the 
making  of  the  deed,  and  his  appointment  as  receiver.  He 
denied  that  the  deed  was  void,  and  set  up,  as  a  defence,  that 
after  the  making  of  the  deed,  McDougald  acquired  other 
property  than  that  conveyed  by  the  deed,  (which  was  then 
in  the  possession  of  Dixon,  administrator,)  of  more  than  suf- 
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ficient  value  to  satisfy  Billing's  judgment;  which  defence 
was  admitted  to  be  true  in  point  of  fact 

At  the  May  Term,  1859,  of  the  Superior  Court  of  Musco- 
gee county,  the  parties  went  to  trial  on  the  bill  and  answer 
alone;  and  after  argument,  the  complainant  requested  the 
Court  to  charge  the  jury,  that  said  deed  was  void  as  to  com- 
plainant. This  charge  the  Court  refused  to  give,  but  did 
charge,  that  the  deed  was  legal  and  valid ;  to  which  refusal 
to  charge  and  to  the  charge  given,  the  complainant  excepted 
and  assigns  the  same  as  error.  The  jury  found  a  verdict  for 
the  defendant. 

Johnson  &  Sloan,  for  plaintiff  in  error, 

DouGHERTT,  contva. 

By  the  Court. — Stephens  J.  delivering  the  opinion 

It  was  an  undisputed  fact  in  this  case,  that  there  was  plen- 
ty of  unencumbered  property  out  of  which  Billing's  >?. /a. 
could  be  satisfied.  He  does  not  even  make  a  suggestion  that 
the  encumbered  property  would  not  bring  enough  under  the 
encumbrance  to  pay  him.  That  was  the  only  point  in  which 
he,  as  a  creditor,  was  concerned — the  getting  of  payment. 
He  stands,  then,  in  the  attitude  of  asking  equity  to  aid  him 
in  getting  his  debt,  when  he  shows  a  common  law  remedy  in 
his  hands,  and  that  he  has  no  need  of  the  aid  he  asks.  On 
the  case,  as  made  by  the  bill  and  answer,  (un controverted,) 
he  clearly  had  no  claim  to  equitable  interposition,  and  we 
therefore  affirm  the  judgment,  without  considering  whether 
the  charge  was  right  or  not.  It  is  enough  that  the  plaintiff 
in  error  has  no  right  to  complain  of  its  being  wrong. 

"^  Judgment  affirmed. 
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SxEPitEX  R.  Ham,  pl.iintifF  in  error,  vs.  Benjamin  B.  Hamil- 
ton, defendant  in  error. 

Where  parties  settle  a  case  of  fraud  with   their   eyes  open,   the   settlement  is 
biudiiiij'. 

Bill  fordiscovery,  relief  and  injunction.    Decivsion  by  Judge 
Lamar,  at  chambers,  6th  April,  1859. 

This  bill  wasbron^lU  by  Stephen  R.  Ham,  against  Benja- 
min B.  Hamilton,  of  the  county  of  Dooly.  The  bill  charges, 
that  some  time  in  the  month  of  Doccmbor,  185G,  Hamilton 
proposed  to  sell  to  Ham,  a  settlement  of  land  in  Dooly  coun- 
ty, containing  five  hundred  and  thirty  acres.  There  were 
three  parcels  of  the  land — two  whole  lots  and  a  part  of  an- 
other  lot.  The  price  demanded  for  the  land  was  twenty-six 
hundred  and  fifty  dollars.  Complainant  was  willing  to  give 
that  sum  for  the  land,  provided  the  titles  were  full  and  com- 
plete, but  otherwise  he  would  not  have  been  willing  to  give 
half  of  it.  Hamilton  produced  a  bundle  of  papers,  and  said 
the  titles  were  perfect,  but  that  he  might  have  left  some  of  the 
deeds  at  home;  that  if  any  had  been  left  he  would  furnish 
them. 

Complainant,  being  unable  to  judge  of  the  validity  of  land 
titles,  and  two  men  who  were  present,  (one  Hunt  and  James 
G.  Brown,)  remarking  that  the  titles  were  all  perfect  and 
complete,  and  that  complainant  might  rely  upon  Hamilton's 
statements,  and  relying  solely  upon  the  statements  of  Ham- 
ilton, in  regard  to  the  titles  to  the  land,  gave  Hamilton  his 
notes  for  the  sum  of  j2S2,650,  and  took  from  him  a  deed  to 
said  lands.  Hamilton,  at  the  time,  promised  if  the  title  pa« 
pars  were  not  complete,  to  get  those  he  had  left  at  home  and 
send  them  to  complainant. 

One  of  these  lots  was  situated  between  the  other  two ;  had 
about  thirty  acres  of  cleared  land  on  it,  and  about  seventy-five 
acres  under  good  fence,  and  ready  to  be  cleared  ;  had  on  it 
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a  good  situation  for  putting  up  a  gin  house  and  screw,  and  a 
suitable  location  for  a  residence.  This  lot  is  worth  as  much 
as  both  the  others  together,  on  acconnt  of  the  superior  quaHty 
of  the  land.  This  middle  lot  is  the  key  to  the  settlement  of 
lands,  and  without  it  the  other  two  would  be  worthless  for 
the  purpose  for  which  complainant  bought  them. 

The  bill  further  charges,  that  a  few  days  after  the  pur- 
chase, Ham  took  the  title  papers  to  Vienna,  and  submhted 
them  to  an  attorney,  when  it  was  ascertained  that  the  chain 
of  title  to  said  middje  lot  consisted  of  a  copy  plot  and  grants 
a  qait-claim  deed  from  Warren  (not  the  grantee,)  to  Brown* 
and  a  quit-claim  deed  from  Brown  to  Hamilton.  Complain- 
ant immediately  called  on  Hamilton  for  the  other  links  in 
the  chain,  but  Hamilton  did  not  have  them,  and  could  not 
furnish  them.  Complainant  then  demanded  of  Hamilton  a 
cancelation  of  the  trade.  Hamilton  refused  to  cancel  it,  un- 
less complainant  would  pay  him  eight  hundred  dollars  ;  but 
insisted  that  complainant  should  keep  the  land,. stating  that 
it  had  been  used  five  years,  and  that  in  two  years  more  com- 
plainant would  acquire  a  good  title  to  it  by  the  statute  of  lim- 
itations. Complainant  would  not  agree  to  keep  it,  saying  he 
did  not  wish  to  get  a  title  in  that  way,  and  that  he  had  bar- 
gained and  paid  for  a  good  and  honest  title.  Complainant  did 
not  go  into  possession  of  the  land.  Hamilton  refused  to  cancel 
the  trade.  A  short  time  afterwards,  complainant  called  on  a 
lawyer,  who  advised  him  that  he  could  make  no  defence  to 
the  notes  given  to  Hamilton  for  said  land.  Under  this  ad- 
vice, (inasmuch  as  complainant  was  unwilling  to  risk  the 
danger  of  putting  the  extensive  improvements  which  he  had 
intended  making  on  said  land,)  complainant  made  a  com- 
promise with  Hamilton, giving  him  his  note  for  the  sum  of  four 
hundred  and  thirty-two  dollars,  and  Hamilton  delivering  up 
to  complainant  his  note  for  $2,650  00.  Complainant  also 
reconveyed  the  three  parcels  of  land  back  to  Hamilton. 

Upon  this  note  of  0432  Hamilton  subsequently  sued  Ham. 
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Judgment  was  contessed,  and  an^appeal  taken,  and  the  suit 
is  now  pending  in  the  Superior  Court  of  Dooly  county. 

The  bill  further  charges,  that  Hamilton  procured  Warren 
and  Brown  to  make  to  him  their  quit-claim  deeds,  well- 
knowing  that  tliey  did  not  bona  fide  claim  the  land,  and 
witli  the  view  of  cheating  the  true  owner  out  of  his  land,  by 
the  aid  of  the  statute  of  limitations,  or  of  making  a  large  sum 
of  money  out  of  some  one  else. 

The  prayer  of  the  bill  is  for  a  perpetual  injunction  of  the 
common  law  suit.  Judge  Lamar  refused  to  sanction  the  bill 
for  want  of  equity,  and  complainant  excepted,  and  now  as- 
signs said  refusal  for  error. 

Dawson  &  Kibbee,  by  Anderson,  for  plaintiff  in  error. 

MouNGER  &  DeGraffenkeid,  cojitra, 

m 

By  the  Court, — Stephens  J.  delivering  the  opinion. 

If  the  complainant  ever  had  any  equity,  it  is  clear  he  has 
settled  hivisclfowi  of  if.  He  made  a  deliberate  settlement  of  all 
the  alleged  fraud,  with  iiis  eyes  wide  open.  Parties  may  settle 
frauds  as  well  as  any  thing  else,  if  they  act  with  knowledge 
of  the  facts  ;  and  such  a  settlement  is  as  effectual  when  made 
by  the  parties,  as  when  made  by  a  Court.  He  is  here  asking 
the  Court  to  act  where  he  has  already  himself  taken  final  ac- 
tion.    There  must  be  an  end  to  litigation. 

Judgment  affirmed. 
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Charles  Mygatt,  for  another,  plaintiff  in  error,  vs.  Wil- 
liam H.  Pruden,  defendant  in  error. 

Wlien  ihe  maker  of  a  note  offers  it  in  evidence  to  prove  that  he  has  paid  it  ofl^ 
it  is  incumbent  on  him  ilrst,  to  prove  that  the  paper  which  he  oilers  is  the 
one  which  was  in  circulation. 

Complaint,  in  Clay  Superior  Court.     Tried  before  Judge 
KiDDOo,  at  March  Term,  1S59. 

The  facts  are   sufficiently   stated  in  the   opinion   of  ihe 
Court. 

Douglass  &  Douglass,  for  plaintiff  in  error. 

Perkins,  contra. 

By  the  Court. — Stephens  J.   delivering  the  opinion. 

Mygatt  had  a  verdict  for  a  small  sum,  and  moved  for  a 
new  trial  on  the  ground,  that  from  the  evidence,  he  ought  to  ^ 
have  had  just  a  hundred  dollars  more.  The  only  contro- 
versy was  about  the  hundred  dollars.  The  parties  had  cross 
demands,  all  of  which  were  acknowledged  to  have  been 
originally  correct,  but  Pruden  claimed  that  Mygatt' s  ac- 
count against  him  ought  to  have  been  credited  with  a  hun- 
dred dollars,  he  showing  a  receipt  from  Mygatt  for  so  much 
cash.  Mygatt  replied  that  he  had  not  kept  that  hundred 
dollars  for  his  own  use,  but  had  applii  d  it,  at  Pruden's  re- 
quest, to  the  payment  of  a  note  which  Pruden  owed  to 
Whitlock,  Nichols  &  Co.  The  reply  is  good,  if  true.  There 
is  no  conflict  in  the  evidence.  Warner  testifies  that  he,  as 
clerk  for  Mygatt,  paid  out  of  Mygati's  funds  $118  55,  in 
taking  up  some  note  against  Pruden.  He  does  not  remem- 
ber what  note  it  was,  but  does  remember  the  amount  paid  on 
it  by  him,  on  account  of  an  entry  made  by  him*  at  the  time 
in  Mygatt's  check  book.  Strangely  enough,  Pruden  intro- 
duced in  evidence  the  Whiilock,  Nichols  &  Co.  note,  and  it 
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appeared  to  have  \]ern  taken  up  (from  an  entiy  onit)by 
payment  of  exactly  118  55,  the  precise*  sum  which  Warner 
had  paid  out  of  JSIygatt's  funds- for  Pruden.  This  clearly 
makes  an  itein  ofgllS  55  in  favor  of  ^fviratt  aeainst  Pni- 
den  ;  but  it  appears  from  a  letter  of  Pruden's,  that  he  had 
paid  Mygatt  the  glS  55,  thus  reducing  the  item  to  just 
^100  00.  But  Mygatt's  account  against  Pruden,  covering 
this  very  time,  contains  no  such  item.  Now  if  Mygatt  ap- 
plied the  hundred  dollars  for  which  he  gave  his  receipt,  to 
the  payment  of  Pruden's  debt  to  WhitlockjKichols  &  Co., 
it' is  clear  that  it  should  not  be  credited  on  his  demands 
against  Pruden.  But  if  he  applied  that  hundred  dollars  as 
a  payment  to  himself,  then  Pruden  ought  indeed  to  have 
credit  for  it,  but  Mygalt  ought  to  have  put  into  his 
account  another  item  of  glOO  00  against  Pruden,  for  so 
much  money  paid  to  I'lis  use.  The  dilemma  is  complete. 
In  either  case  Mygatt  was  entitled  to  have  a  verdict  for 
jSlOO  00  more  than  he  got,  and  we  think  the  verdict  was 
contrary  to  the  evidence. 

Pruden  was  allowed,  against  the  objection  of  the  plain- 
tiff, to  read  in  evidence  a  note,  which  he  said  was  the 
Whitloclfj  Nichols  &  Co.  note,  without  proving  that  the 
paper  which  he  produced  had  ever  been  in  circulation.  We 
think  this  was  error,  though  from  the  confirmation  which  the 
paper  gave  to  Warner's  testimony,  it  seems  as  if  the  plain- 
tiff was  benefitted  rather  than  injured  by  it;  however,  it  was 
illegally  admitted.  When  he  relied  on  his  possession  of  the 
note  to  show  that  he  and  not  the  plaintiff  had  paid  it  off,  as  was 
his  evident  object,  the  very  gist  of  the  proof,  was  in  showing 
that  as  the  possession  was  now  in  him  so  it  had  been  in  the 
payee.  His  possession  alone  was  not  sufficient  to  raise  an 
inference  that  he  had  paid  it — it  took  the  two  things  together, 
his  present  possession  and  the  former  possession  oflhe 
payee,  to  raise  such  an  inference. 

Judgment  reversed. 
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John  Doe,  ex  dem.  plaintiff  in  error,  vs.  Richard  Roe,  casu- 
al ejector,  and  Norman  H.  Lewis,  tenant  in  possession,  de- 
fendant in  error. 

[1  ]  An  affidavit  of  a  subscribing  witness  to  a  deed,  that  he  saw  the  feolTor  "  as- 
^ign'*  it,  is  not  sufficient  to  authorize  the  record  of  the  deed,  and  a  record 
made  on  such  an  affidavit  is  a  mere  nullity — is  no  evidence  of  anything,  but 
is  mere  hearsay. 

[2.]  In  ejectment  there  can  be  no  recovery  of  the  premises  upon  a  demise  from 
a  dead  lessor,  but  there  may  be  a  recovery  of  costs  on  such  a  demise,  if  the 
lessor  be  living  at  the  commencement  of  the  suit,  though  dead  at  the  time  of 
the  trial. 

Ejectment,  in  Stewart  Superior  Court.  Tried  before  Judge 
KiDDOo,  at  April  Term,  1859. 

This  was  an  action  of  ejectment  by  Boe^ex  dem,y  against 
Doe,  casual  ^ect6r,  and  Norman  H.  Lewis,  tenant  in  pos* 
session,  for  lot  of  land  No.  33,  in  the  20th  district  of  Stewart' 
county. 

The  declaration  contained  four  demises ;  from  Jonathan 
Stanford,  George  Gunby,  Benjamin  T.  Bethune,  and  Robert 
M.Guuby,  administrator  of  Benjamin  T.  Bethun%^eceased. 

Upon  the  trial,  plaintiff  proved  that  defendant  was  in  pos- 
session at  and  before  the  commencement  of  the  suit.  He 
then  read  in  evidence  a  grant  from  the  State  to  Jonathan 
Stanford  of  Warren  county,  for  the  lot  in  controversy,  dated 
7th  December  1836,  and  here  rested  his  case. 

Defendant  offered  and  read  in  evidence  a  copy  deed,  (first 
proving  the  loss  of  the  original)  from  Jonathan  Stanford  to 
J.  M.  Cason,  for  the  lot  in  dispute,  dated  6th  December,  1836 
witnessed  by  Elisha  Holiday  and  Joseph  Leonard,  J.  P.  Al- 
so a  copy  deed  from  the  record,  from  Cason  to  David  W. 
Poytress,  dated  4th  November,  1837,  both  of  said  deeds  re-, 
corded  26th  February,  1857 ;  the  deed  from  Stanford  to  Ca* 
son  purporting  to  have  been  made  in  Warren  county. 

Defendant  then  read  in  evidence  a  deed  for  the  same  lot 
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from  Poytress  to  defendant,  dated  27lli  February,  1857,  and 
recorded  10th  jNIarcli,  1857. 
Here  defendant  closed. 

Plainriflf  in  reply,  tendered  in  evidence  a  copy  deed  from 
Jonathan  Stanford  to  George  Gnnby,  dated  8lh  March,  1836, 
for  the  same  lot,  and  recorded  9th  March,  1858  ;  the  conclu- 
ding chuise  as  follows:  "In  testimony  whereof,  the  said 
Jonathan  Stanford  hath  set  his  name  and  affixed  his  seal  the 
day  and  date  above  written ;"  and  tlie  attestation  clause  as 
follows:  "  Signed,  sealed  and  acknowledged  in  presence  of 
us  Hugh  Ticer,  Thomas  N.IIicks;"  and  the  probate  of  which 
was  as  follows : 

** Georgia,  Warren  County — Personally  came  before  me, 
Hugh  Ticer,  who  being  duly  sworn,  sailh  that  he  saw  Jona- 
than Stanford  assign  the  foregoing  or  within  deed  for  the 
purposes  therein  mentioned,  and  that  he  subscribed  the  same 
as  a  witness,  and  saw  Thomas  N.  Hicks  do  likewise.  Sworn 
and  subscribed  to  before  me,  July  1 1th,  1845." 

Defendant  objected  to  the  introduction  of  this  deed  on  the 
ground  of  its  defective  execution,  attestation  and  probate. 
The  Court  sustained  the  objection,  and  rejected  the  deed,  to 
which  ruling  plaintiff  excepted. 

Plaintiff  then  read  in  evidence  a  deed  from  George  Gunby, 
for  the  lot  in  dispute,  to  Benjamin  T.  Bethune,  and  letters  of 
administration  granted  to  Robert  Gunby  on  the  estate  of  said 
Bethune,  deceased. 

Plaintiff  further  read  in  evidence  th<5  depositions  of  Elisha 
Holiday  of  Warren  county,  that  he  knew  Jonathan  Stanford 
of  said  county ;  that  he  never  knew  him  to  make  a  title  to 
any  land  at  any  time,  and  that  he  is  now  dead.  A  copy  of 
the  deed  from  Stanford  to  Cason  was  shown  the  witness 
who  swore  that  he  never  signed  the  original  deed,  and  that 
He  did  not  know  of  such  a  deed  being  made.  He  knew  a 
Justice  of  the  Peace,  Joseph  Leonard,  thirty  years  ago,  in 
Warren  county ;  that  Jonathan  Stanford,  as  far  as  he  knew. 
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was  aD  upright,  honorable  man.  Knew  nothing  of  his  ma- 
king a  deed  to  the  land  ;  that  he  liad  nothing  to  do  with  him, 
and  never  signed  any  instrument  for  him,  and  never  knew 
any  man  in  Warren  county  by  the  name  of  Elisha  Holiday, 
but  himself. 

Plaintiff  here  closed. 

Plaintiff  requested  the  Court  to  charge  the  jury,  he  releas- 
ing all  mesne  profits,  that  although  Jonathan  Stanford  might 
be  dead  at  the  time  of  the  trial,  yet  if  they  should  believe 
from  the  evidence  that  he  did  not  make  the  deed  purporting 
to  be  from  him  to  Cason,  that  then  the  plaintiff  might  recov- 
er. The  Court  refused  so  to  charge,  but  charged,  that  if 
Jonathan  Stanford  was  dead,  that  they  should  find  for  the 
defendant.  To  which  charge  and  refusal  to  charge,  plaintiff 
excepted. 

The  jury  found  for  the  defendant,  whereupon  plaintiff  ten- 
dered his  bill  of  exceptions,  assigning  as  error  the  rulings, 
decisions,  charges  and  refusals  to  charge,  above  mentioned 
and  excepted  to. 

Johnson  &  Sloan,  for  plaintiff  in  error. 

WiMBERLT  &  Evans  ;  Douglass  &  Douglass  ;  and  Beall, 
conircL 

By  the  Court, — Stephens  J.  delivering  the  opinion. 

Was  the  deed  offered  by  plaintiff  from  Stanford  to  Gunby, 
properly  rejected?  Delivery  being  an  essential  part  of  a 
deed,  no  paper  can  go  as  a  deed  without  proof  of  delivery. 
There  was  no  groof  of  it  here.  Delivery  eould  not  be  in- 
ferred from  possession  either  of  the  land  or  the  paper,  for  it 
did  not  appear  that  either  had  ever  been  in  the  possession  of 
plaintiff  or  those  through  whom  he  claimed,  the  paper  offer- 
ed being  a  copy,  and  not  an  original.    The  copy,  to  be  sure. 
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was  in  possession  of  the  plaiiitiflf,  but  the  copy  did  hot  pur- 
port, even  to  be  the  paper  which  was  delivered,  and  the  copy 
proved  nothing  as  to  the  original.     Indeed,  the  copy  was  not 
and  could  not  he  evidence  at  all,  except  by  virtue  of  proof  that 
it  was  a  true  transcript  from  the  original,  which  Original  had 
Jirst   to   be  proven.     Now  was  the  original  proven  by  the 
recordj  or  rather  by  the   Clerk's   certificate  of  record  ?   We 
hold   not,  because   the   record   if  made,   as  the  certificate 
represented  it,  was  not  made  on  legal  probate,  and  so  passes 
for  nought.    The  affidavit   on  which  the   record  purports 
to  have  been   made,  merely  states   that  the  witness   saw 
Stanford  "  assign,"  by  which  of  course  he  meant  sign.    There 
is  no  statement  in  the  affidavit  touching  delivery.     There 
was  nothing  to  authorize  the  Clerk  to  make  a  record.     The 
record  of  a  deed  when  made  upon  the  proper  official  attesta- 
tion, or  proper  affidavit  of  a  subscribing  witness,  is  sufficient 
proof  of  the  execution  of  the  deed,  including  delivery,  but 
when  made  without  this  foundation,  is  nothing  at  all.    So 
far  from  proving  the  execution  of  the  deed,  it  don't  prove 
even  that  there  was  such  an  original  paper.     It  is  no  evi- 
dence.   A  record,  unless  made  in  pursuance  of  law,  is  mere 
hearsay.    The  execution  of  the  deed  not  being  proven,  the 
paper  was  properly  rejected. 

[2.]  As  to  the  charge.  This  Court  has  held  before,  and 
we  adhere  to  the  doctrine,  that  in  ejectment  there  can  be  no 
recovery  of  the  premises  on  a  demise  from  a  lessor  who  is 
dead  at  the  time  of  trial,  but  there  may  be  a  recovery  of 
costs  by  plaintifif  on  such  a  demise,  provided  the  lessor  were 
living  at  the  commencement  of  the  suit  We  think  this  is 
the  instruction  whicb  should  have  been  given  to  the  jury,  in- 
stead of  the  unqualified  charge  that  there  can  be  do  recover 
ry  on  a  demise  from  a  lessor  who  is  dead. 

'  Judgment  reversed. 
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Lewis  J.  Da  vies,  use,  &c,,  plaintiff  in  error,  vs.  A.  C.  Flew- 
ELLEN  et  al.,  administrators,  &a,  of  A.  H.  Flewellen,  de- 
ceased, defendant  in  error. 

[1.]  A  judgment  against  an  administrator  for  a  certain  sum  to  be  paid  out  of 
specific  assets  in  bis  bands,  concludes  bim  as  to  the  application  whicb  is  to 
be  made  by  bim  of  tbose  assets.  Any  other  application  of  them  is  a  toastet 
aad  ia  a  suit  against  bim  or  bis  representatives  for  sucb  waste,  it  is  no  defence 
to  show  tbat  there  are  other  creditors  of  the  first  intestate. 

[2.]  Wben  one  party  has  read  in  evidence  part  of  a  sworn  bill,  it  is  the  rigbt  of 
the  other  party  to  read  such  other  parts  as  illustrate  the  same  issue. 

Debt     Decided  by  Judge  Worrill,  June  Term,  1859,  of 
Muscogee  Superior  Court. 

At  the  July  Term,  1842,  of  the  Inferior  Court  of  Muscogee 
county,  L.  J.  Davies  sued  A  H.  Flewellen,  as  the  administra- 
tor of  N.  H.  Harris,  on  a  note  made  by  Harris.  The  admin- 
istrator filed  a  plea  to  the  action,  in  which  he  set  out,  that 
the  only  assets  he  had  in  hand,  belonging  to  the  estate  of 
Harris,  were  certain  notes.  It  was  not  plead  that  there  were 
any  other  creditors  of  Harris. 

At  the  April  Term,  1843,  of  the  Superier  Court,  on  the  ap- 
peal, a  verdict  and  judgement  was  rendered  in  favor  of  Da- 
vies  against  Flewellen,  administrator,  for  the  amount  of  his 
debt,  to  be  recovered  out  of  the  notes  admitted  by  the  plea  to 
be  in  the  hands  of  the  administrator. 

At  the  December  Term,  1854,  of  the  Superior  Court  of 
Muscogee  county,  Davies,for  the  useof  Kookagey,  sued  A  C. 
Flewellen  et  at/.,  the  administrators  of  A  H.  Flewellen,  on 
the  judgment  above  mentioned,  suggesting  a  devastavit. 

Upon  the  trial  of  the  case,  the  plaintfff  offered  in  evidence 
a  part  of  a  bill  filed  and  sworn  to  by  A.  C.  Flewellen,  to  show 
that  the  notes  specified  in  the  judgment  had  been  collected 
by  his  intestate,  which  was  admitted  without  objection.  The 
defendant  then  offered  so  much  of  the  same  bill  as  related 
to  that  point  which  went  to  show  that  certain  of  the  notes  spe- 
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cified  had  not  been  collected,  and  the  excuse  therefor.  To 
this  the  plaintiff  objected  The  Court  allowed  that  part  of 
the  bill  to  be  read,  and  the  plaintiff  excepted. 

The  defendant  then  offered  in  evidence  two  notes  made  by 
IT.  H.  Harris,  in  his  lifetime,  one  in  favor  of  H.  S.  Smith,and 
the  other  in  favor  of  H.  K  Hill ;  to  the  introduction  of  which 
notes  in  evidence  the  plaintiff  objected.  The  Court  admit- 
ted the  notes  in  evidence,  and  the  plaintiff  excepted. 

The  Court  charged  the  jury,  that  they  must  find  the  amount 
of  the  assets  in  the  hands  of  the  defendants,  belonging  to 
Harris's  estate;  you  will  then  find  the  amount  of  the  debts 
proven  to  be  due  by  that  estate;  then  if  you  find  for  the 
plaintiff,  you  will  find  for  the  plaintiff  his  pro  rata  share  of 
those  assets.    To  which  charge  plaintiff  excepted. 

Jones  &  Jones,  for  plaintiff  in  error. 

Johnson  &  Sloan,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

[1.]  The  judgment  which  Davies  had  against  Abner  Flew- 
ellen, as  administrator  of  Harris,  settled  two  things — the 
amount  of  his  debt  against  Harris,  and  that  it  should  be  paid 
out  of  the  assets  specified  in  the  judgment  If  Flewellen  had 
notice  of  other  creditors,  he  was  bound  to  have  pleaded  the 
fact  before  judgment;  and  the  judgment  is  conclusive  against 
him,  that  he  had  no  notice  of  any.  If  there  were  creditors 
who  had  not  given  notice,  they  could  not  disturb  that  judg- 
ment by  notice  afterwards.  When  an  administrator,  after 
the  expiration  of  the  twelve  months  has  authorized  him  to 
begin  the  payment  of  debts,  and  rendered  him  liable  to  be 
sued,  pays  a  debt  or  has  a  judgment  to  go  against  him,  no 
creditor  can  disturb  that  payment,  or  that  judgment,  by  a 
subsequent  notice  of  his  claim.  In  this  case  it  was  res  ad- 
judicata — the  sum  due  to  Davies,  and  the  assets  which  were 
to  be  applied  to  it.      Any  other  application  of  these  assets 
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would  have  been  a  waste.  In  the  subsequent  suit,  there- 
fore, against  the  administrators  of  Flewellen,  for  such  waste, 
the  only  question  was,  what  had  he  done  with  those  assets? 
He  would^defend  himself,  or  his  representatives  could  de- 
fend him,  only  by  showing  that  those  assets  had  become  un- 
available without  his  fault,  or  perhaps  by  showing  that  they 
were  still  existing,  and  ready  to  be  applied  to  the  judgment. 
It  was,  therefore,  illegal  to  admit  evidence  on  the  part 
of  these  defendants,  concerning  any  other  debts  against  Har- 
ris. Another  reason  for  the  same  conclusion  is,  that  the  ad- 
mission of  such  evidence,  and  the  pro  rata  distribution  of 
the  assets  among  all  the  creditors  of  Harris,  according  to  the 
charge  of  the  Court,  was  simply  administering  the  estate  of 
Harris,  not  by  his  own  administrators,  but  by  those  of  Flew- 
cllen.  It  follows  that  the  charge  of  the  Court  was  erroneous 
as  well  as  the  admission  of  the  notes  in  evidence. 

[2.]  We  think  there  was  no  error,  after  the  plaintiff  had 
introduced  part  of  a  bill  in  evidence,  in  allowing  the  defend- 
ants to  read  other  parts  of  the  same  bill  relating  to  the  same 
issue. 

Judgment  reversed. 


Needham  Massee,  plaintiff  in  error,  vs.  Dudley  Snead,  de- 
fendant in  error. 

If  the  remedy  by  habeas  corpas,  is  adequate,  equity  ought  not  to  interfere. 

In  Equity,  in  Macon  Superior  Court.    Tried  before  Judge 
WoRRiix,  at  March  Term,  1859. 

Dudley  Snead  filed  this  bill  against  Needham  Massee,  re- 
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turnable  to  the  Superior  Court  of  said  county,  March  Term, 
1859. 

The  bill  alleges,  that  complainant,  in  Lee  Superior  Court, 
at  September  Term,  1857,  under  the  Act  of  1856,  fPamph. 
p.  260J  adopted  John  Needham  Massee,  son  of  Needham 
W.  Massee ;  that  both  the  father  and  mother  of  said  child 
were  dead  at  that  time.  That  prior  to  said  adoption,  Robert 
Rives,  of  Randolph  county,  had  obtained  possession  of  said 
child;  that  after  said  adoption,  Dudley  Snead  sued  out  a 
writ  of  habeas  corpus,  against  said  Robert  Rives,  to  obtain 
the  custody  of  said  child,  which  was  carried  to  the  Supreme 
Court.  That  Rives  moved  to  set  aside  the  adoption  of  said 
child  by  Snead,  in  Lee  Superior  Court;  that  case  was  also 
carried  to  the  Supreme  Court;  that  both  these  cases  came  on 
to  be  heard,  and  that  the  Supreme  Court  decided  that  the 
custody  of  the  child  should  have  been  awarded  to  Dudley 
Snead,  and  (hat  the  judgment  of  Judge  Axlen,  refusing  to 
set  aside  the  order  of  adoption,  should  be  affirmed. 

The  bill  further  alleged,  that  Rives,  when  the  habeas  cor- 
pus  came  on  to  be  heard,  after  the  decision  of  the  Supreme 
Court,  responded  that  he  did  not  have  ^the  custody  of  said 

child. 

The  bill  states,  that  iMeedham  Massee,  the  grand-father  of 
the  child,  without  the  consent  of  Snead,  at  September  Term, 
1858,  of  Macon  Superior  Court,  and  with  a  full  knowledge 
of  Snead's  rights,  procured  an  order  of  adoption,  by  which 
he  was  declared  the  adopted  child  of  his  grand-father.  That 
said  Massee  has  obtained  possession  of  said  child,  and  con- 
ceals him  from  the  complainant,  and  complainant  appre- 
hends that  he  will  carry  him  out  of  the  State,  &c 

The  bill  prays,  that  the  order  of  adoption,  by  which  the 
said  child  was  declared  to  be  the  adopted  child  of  said  Mas- 
see  may  be  annulled  and  set  aside,  and  that  the  said  child 
may  be  brought  before  the  Judge,  at  such  time  and  place  as 
he  may  appoint,  and  that  the  custody  of  the  child  may  be 
delivered  to  complainant 
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The  bill  also  alleged,  that  Massee  had  applied  to  the  Ordi- 
nary of  Macon  county,  for  letters  of  guardianship  of  the  per- 
son and  property  of  said  child,  and  prays  that  he  may  be  en- 
joined from  proceeding  with  said  application. 

The  bill  was  sanctioned,  and  defendant  was  directed  to 
appear  at  the  March  Term,  1859,  of  Macon  Superior  Court, 
before  the  Chancellor,  with  said  child,  that  he  might  then 
and  there  award  the  custody  of  said  child  lo  the  person  en. 
titled  thereto,  v 

The  defendant,  Massee,  appeared  with  the  child  at  the 
March  Term,  1859,  of  the  Court,  and  objected  to  the 
Chancellor  hearing  and  determining  as  to  the  custody  of  the 
said  child,  at  the  return  Term  of  the  bill,  and  without  a  jury, 
and  also  demurred  to  said  bill  for  want  of  equity.  The  pre- 
siding Judge  overruled  the  demurrer,  and  overruled  defend- 
ant's objection  to  the  hearing  of  the  motion  of  complainant, 
to  have  the  custody  of  said  child  delivered  to  him. 

The  defendant  then  showed  cause  against  granting  com- 
plainant's motion,  the  Act  of  the  Legislature,  assented  lo  De- 
cember IJth,  1858,  (Pamph.  p.  Ill  J  and  also  a  certificate 
of  the  Ordinary,  that  he  had  given  bond  and  taken  the  oath 
as  required  by  the  second  section  of  said  Act,  as  guardian  of 
said  child.  The  Judge  overruled  the  defendant's  showing, 
and  passed  an  order  reqiyring  the  defendant  to  deliver  the 
custody  of  said  child  to  Dudley  Snead,  until  the  further  or- 
der of  the  Court. 

The  defendant,  Massee,  excepted  to  each  and  all  of  said 
rulings  and  orders,  and  assigns  the  same  as  error. 

Hall  &  Giles,  for  plaintiff  in  error. 

McCay  &  Hawkins,  contra. 

By  the  Court, — Benning  J.  delivering  the  opinion. 

If  there  was  no  equity  in  the  bill,  it  is  manifest,  that  the 
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order  of  the  Court  below,  was  erroneous.  And  there  was  uo 
equity  in  the  bill,  if  there  was  a  common  law  remedy,  open 
to  the  complainant.  And  we  think,  that  there  was  such  a 
remedy,  open  to  him. 

The  bill  prays  for  three  things:  that  the  order  by  which, 
the  child  was  declared  to  be  the  adopted  child  of  Massee, 
may  be  annulled ;  that  the  child  may  be  delivered  to  Snead, 
the  complainant;  that  Mass'ey's  application  for  letters  of 
guardianship  of  the  person  and  properly  of  the  child,  may  be 
enjoined.  This  is  the  complainant's  prayer.  His  right,  if  he 
has  any,  is  merely  to  the  custody  of  the  child ;  if  he  has  the 
right  to  the  other  two  things,  he  has  it  only  as  a  means  to 
that  end. 

*  Can  he  assert  his  right  to  the  custody  of  the  child,  as  well, 
at  law,  as,  in  equity  ?  We  think  so.  For  aught  that  we  can 
see,  the  writ  of  Aa Jc^r^  corpus^  will  fully  answer  his  purpose. 
Suppose,  on  the  return  of  that  writ,  Massee  shows  for  cause 
of  the  detention  of  the  child  the  order  declaring  the  child  his 
adopted  child  or  an  order  appointing  him  guardian  of  the 
child's  person  and  property,  or  both  orders,  will  it  not  be  the 
right  of  Snead  to  meet  the  orders,  with  any  thing  with  which, 
it  would  be  his  right  to  meet  them,  in  a  case  in  equity? 
What  objection  or  reply  can  he  make  to  the  orders, in  equity  ? 
He  can  insist  that  they  are  t;ot^;*that  is  all.  Showing  them 
merely  voidable  will  not  be  enough ;  in  that  case,  even  equi- 
ty will  have  to  hold  them  good,  until  they  are  set  aside,  reg- 
ularly, in  the  Court  in  which,  they  were  rendered.  But  this 
reply,  he  could  equally  make  to  the  return  to  the  habeas  c<yr- 
pus.  Detention  under  a  void  judgment,  is  not  a  /^a/ deten- 
tion, and  therefore,  is  no  answer  to  a  habeas  corpus.  In  a 
word,  if  the  order  of  adoption,  granted,  and  the  order  of  guar- 
dianship, apprehended  by  Snead,  are  things  to  bind  him  at 
law,  they  are  equally  things  to  bind  him  in  equity — if  they 
are  things  not  to  bind  him,  in  equity,  they  are  equally  things 
not  to  bind  him,  at  law.  Why  then  should  he  go  into  equi- 
ty?    To  annul  orders?     Can  equity  annul  the  judgment 
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of  another  Court?  Eqaity  acts  on  the  parties  to  judgments 
by  injunction,  not  on  the  Court  rendering  the  judgments. 
But  there  is  no  need  of  any  interference  by  equity  with  a 
void  judgment  It  is  impossible  that  a  void  judgment  can  be 
in  any  body's  way. 

Moreover,  as  to  the  prayer  for  an  injunction  of  the  appli- 
cation for  letters  of  guardianship,  there  was  still  another  legal 
remedy — appearance  and  defence  in  the  Court  of  Ordinary. 
Not,  that  we  would  be  understood,  as  saying,  that  a  failure 
to  appear  and  defend  there  would  render  a  grant  of  letters 
good,  in  a  case  in  which,  the  Court  had  parted  with  all  its 
power  to  grant  such  letters,  by  a  previous  grant  of  some  kind. 

Thus,  then,  it  appears  to  us,  that  this  is  a  simple  case  for 
the  writ  of  habeas  carpus  and,  therefore,  that  there  was  no 
equity  in  the  bill,  and,  consequently,  that  the  cas«  was  one 
in  which,  it  was  not  proper  for  the  Court  to  make  the  order 
which  it  did  make — that  being  an  order  in  furtherance  of  the 
suit. 

Some  other  questions  were  argued  in  this  case ;  questions 
of  much  importance,  connected  with  the  doctrine  of  adop- 
tion, and  our  legislation,  public  and  private,  on  that  subject ; 
questions  of  doubt  and  difficulty. 

In  the  view  we  take  of  the  case,  we  think  it  best,  not  to  de- 
cide these  questions.  They  were  well  argued,  it  is  true,  but 
it  is  possible,  that  there  is  still  light  some  where  in  reserve, 
Xxi  be  shed  upon  them.  We  feel  that  we  need  all  the  light 
there  is. 


Judgment  affirmed. 
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Bennett  Adams,  plaintifl'  in  error,  vs.  The  Mayor  of  the 

City  of  Albany,  defendant  in  error. 

.  [1.]  A  clause  in  the  charter  of  the  city  of  Albany,  conferring  power  in  general 
terms,  to  pass  all  by-laws,  &c.,  not  inconsistent  with  the  Constitution  and 
laws  of  the  Slate,  docs  not  confer  the  power  to  pass  an  ordinance  making  it  a 
penal  offence  to  sell  spirits  in  quaniiiies  of  a  quart  or  more,  to  be  drank  on 
the  premises  w^here  sold,  this  being  inconsistent  with  the  State  law  on  the 
same  subject. 

[2.]  To  confer  power  on  a  Judge  to  try  oflences,  creates  no  olTence.    He  must 
try  according  to  lawy  and  where  there  is  no  law  there  is  no  ollence. 

Certiorari,  in  Dougherty  Superior  Court.  Decision  by 
Judge  Allen,  al  chambers. 

The  facts  of  this  case  are  as  follows  : 

Bennett  Adams  was  brought  up  before  the  Mayor  of 
the  city  of  Albany,  (the  honorable  Richard  F.  Lyon)  on 
a  charge  of  selling  spirituous  liquors  in  quantities  over  one 
quart  and  permitting  the  same  to  be  drank  in  his  house. 
Defendant  objected  to  being  tried  by  the  Mayor  alone,  claim- 
ing and  insisting  that  he  was  entitled,  under  the  charter  of 
said  city,  to  be  tried  by  the  Mayor  and  Council.  This  ob- 
jection was  overruled,  and  the  trial  proceeded  before  the 
Mayor  alone. 

It  appeared  from  the  evidence  that  Adams  was  the  owner 
of  a  wagon-yard  in  said  city,  upon  which  was  a  house  with 
two  rooms,  one  of  which  he  used  for  a  grocery  store,  and  the 
other  was  for  the  accommodation  of  the  wagoners;  there 
was  no  door  or  other  opening  between  the  rooms ;  that  wag- 
oners, camping  in  the  yard,  would  frequently  purchase  a 
quart  of  liquor  and  carry  it  into  t}ieroom  occupied  by  them, 
and  there  drink  it,  and  that  other  persons  had  purchased  the 
same  quantity  and  went  into  the  wagoners'  room  and  drank 
it 

Upon  this  proof,  defendant  moved  to  quash  the  proceeding, 
upon   the  ground  that  the  ordinance,  for  the  violation  of 
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which  he  was  being  tried,  providing  that  no  liquor  over  a 
quart  shall  be  sold  and  drank  in  the  vendor's  house,  was  a 
violation  of  a  private  vested  right,  and  repugnant  to  the  sta- 
tutes of  the  State  and  therefore  void.  The  motion  to  quash 
was  overruled  and  defendant  fined  twenty-five  dollars.  To 
which  rulings  and  judgment  defendant  excepted,  and  ap- 
plied to  the  honorable  Alexander  A.  Allen,  Judge  of  the 
Superior  Court,  for  a  writ  of  certiorari  to  correct  and  reverse 
said  judgment  The  Judge  refused  the  application  and  de- 
fendant excepted  and  assigns  error,  &e. 

Strozier  &  Smith,  for  plaintiff"  in  error. 
Greenlee  Butler,  contra. 

By  the  Court — Stephens,  J.  delivering  the  opinion. 

[1.]  Was  the  ordinance  a  valid  one?  The  authority  for 
it  must  be  derived  from  the  charter  of  the  city,  either  the 
original  or  amended  charter.  The  only  clause  in  the  old 
charter,  claimed  as  conferring  the  power  to  pass  this  ordi- 
nance, is  the  one  conferring  power  in  general  terms,  to  pass 
all  by-laws,  ordinances,  &c.,  not  inconsistent  with  the  Consti- 
tution and  State  laws.  But  this  ordinance  2^  inconsistent 
with  a  State  law  A  statute  declares  in  effect  that  every  citi- 
zen may  sell  liquor  to  white  people  in  quantities  of  a  quart 
or  more,  with  but  one  single  restriction,  and  that  is  if  he 
sells  less  than  a  gallon  he  must  first  take  an  oath  not  to  sell 
to  negroes.  This  is  the  result  of  the  statute.  It  is  not  a 
case  where  State  law  is  silent.  The  State  has  spoken.  The 
result  is  a  clear  declaration  by  State  law,  that  the  liquor  may 
be  sold  to  be  drank  anywhere.  The  city  speaks,  and  says  it 
shall  not  be  sold  to  be  drank  on  the  premises.  The  one  says 
it  may,  the  other  says  it  shall  not.  The  two  cannot  stand 
together,  and  that  is  the  test  of  inconsistency. 
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[2.]  Then  does  the  amended  charter  confer  the  power  to 
pass  this  ordinance  ?  A  careful  examination  of  it  shows 
that,  with  the  single  exception  of  taxes,  it  confers  no  legis- 
lative power  whatever.  It  does  confer  Judicial  power,  by 
empowering  the  Mayor  to  trt/  certain  classes  of  oflFences.  It 
makes  no  laws  against  offences  nor  does  it  empower  anybody 
else  to  make  such  laws.  It  empowers  the  Mayor  to  try  of- 
fences, but  he  must  try  them  by  law.  Where  there  is  no 
law,  there  is  no  offence.  The  difficulty  under  which  the 
judgment  in  this  case  labored,  was  the  want,  not  of  a  Judge 
to  render  it,  but  of  a  law  to  authorize  it  We  think  there 
was  a  capital  Judge,  but  no  law. 

Judgment  reversed. 


John  Doe,  ex  dem.,  Patrick  Prescott  and  James  Pace, 
plaintiffs  in  error,  vs.  Richard  Roe,  casual  ejector,  anfl 
Harrell  B.  Jones  and  Michael  S.  Peavt,  defendants 
in  error. 

£1.]  Marriage  gives  to  the  husband,  such  a  title  to  the  wife's  land,  that  he  may 
aAer  her  death,  although  he  has  never  reduced  it  into  his  possession,  sue  for 
it,  and  recover  it,  without  having  administered  on  her  estate. 

f2.]  If,  in  ejectment,  there  is  a  demise  from  A.  and  a  demise  from  B.  and  the 
evidence  brings  the  title  into  A.  and  then  shows  a  deed  from  A.  to  B.  there 
ought  not  to  be  a  nonsuit,  whether  the  deed  from  A.  toB.,  be  void  or  not. 

Ejectment  and  nonsuit,  in  Dooly  Superior  Court.    Before 
Judge  Lamar,  April,  1859. 

Upon  the  trial  of  this  case,  plaintiff  offered  and  read  in 
evidence  a  copy  grant  from  the  State,  for  the  premises  in  dis- 
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pate,  to  Patrick  Prescott,  dated  23d  March,  1824;  then  a  cer- 
tified copy  from  the  records  of  the  Inferior  Court  of  Richmond 
county,  proving  the  marriage  of  said  Patrick,  to  Sarah  Bush. 
Marriage  solemnized  12th  Nov.,  1818  ;  plaintiff  then  proved 
that  Prescott  died  in  1824  or  1825,  in  the  city  of  Augusta^ 
Georgia,  leaving  no  child  or  children  living  at  his  death,  but 
his  widow,  the  said  Sarah  surviving  him.  He  further  proved 
the  marriage  of  said  Sarah  Prescott,  widow,  to  James  Pace ; 
said  marriage  solemnized  4th  September,  1827,  and  that  said 
Sarah  died  in  1846,  and  before  the  commencement  of  this 
suit.  Plaintiff  further  offered  and  read  in  evidence  a  war- 
ranty deed,  of  the  premises  in  dispute,  from  James  Pace 
to  Stephen  T.  Heard,  one  of  plaintiff's  lessors,  dated  15th 
April,  1852. 

It  was  admitted  by  counsel  that  the  premises  in  dispute, 
were  wild  vacant  lands  in  1849,  at  the  time  of  Mrs.  Pace's 
death,  and  no  one  in  the  possession  or  actual  occupation  of 
them,  nor  had  been,  but  that  the  defendant  was  in  posses- 
sion, holding  adversely  at  the  time  the  deed  was  executed  by 
James  Pace  to  Stephen  T.  Heard,  15th  April,  1852.  Plain- 
tiff proved  the  locus  and  possession  thereof  by  defendants 
and  closed. 

Defendant  introduced  in  evidence  a  deed  for  the  premises 
in  dispute  from  James  R.  Jones,  executor  of  James  Jones, 

to  Samuel   Rutherford,  dated and  a  deed  from 

Rutherford  to  the  tenants  in  possession,  dated  in  1847,  and 
thereupon  moved  for  a  nonsuit,  upon  the  ground  that  Sarah 
Pace  and  Patrick  Prescott,  being  both  dead  before  the  com- 
mencement of  this  suit  and  the  defendants  being  in  posses- 
sion holding  adversely  at  the  time  the  deed  was  executed  by 
Pace  to  Heard,  no  recovery  could  be  had. 

The  Court  sustained  the  motion,  and  ordered  a  nonsuit. 
Whereupon,  plaintiff  excepted  and  assigned  error. 

Stubbs  &  Hill,  Hines  &  Hobbs,  for  plaintiff  in  error. 
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By  the  Court. — Benning  J.  delivering  the  opinion* 

Was  the  Court  below  right,  in  granting  the  nonsuit? 

Two  grounds  for  the  nonsuit,  were  insisted  on.  The  first 
was,  that  Pace  had  not  reduced  the  land  to  possession,  when 
his  wife  died,  and,  that  he  had  not  administered  on  her  estate 
since  her  death. 

But  we  think,  that  an  administration  by  him,  on  her  estate, 
was  not  necessary  in  order  to  make  the  land  his.  We  think,  • 
that  the  marriage  made  the  land,  his.  The  language  of  the 
Act  of  1789,  on  the  subject,  is;  "and,  in  cases  of  intermar- 
riage since  the  22d  day  of  February,  1785,  the  real  estate 
belonging  to  the  wife,  shall  become  vested  in,  and  pass  to 
the  husband,  in  the  same  manner  as  personal  property,  doth.'^ 
Pr.  Dig.  225.  By  ^^ personal  property ^^  we  understand,  per- 
sonal property  inposssession,  and  not,  choses  in  action  ;  and,  as 
to  personal  property  in  possession,  "  the  husband  hath  there- 
in, an  immediate  and  absolute  property,  devolved  to  him  by 
the  marriage,  not  only  potentially,  but  in  fact,  which  never 
can  again  revest  in  the  wife  or  her  representative  ?  2  Black. 
Corn.  435. 

Consequently,  by  this  Act  of  1789,  Pace,  the  husband,  had 
in  this  land,  an  immediate  and  absolute  property  devolved 
to  him,  by  the  marriage,  not  potentially,  but,  in  fact. 

[1.]  We  think,  therefore,  that  the  first  ground  for  the  non- 
suit was  insuflicient. 

The  second  ground  was,  that  even  if  Pace  had  the  title, 
yet  that  the  land  was  held  adversely  to  him,  when  he  made 
the  deed  to  Heard,  and,  therefore,  that  that  deed  was  void  by 
the  Act  of  32  Henry  VIII^  entitled  "the  bill  of  bracery  and 
buying  of  titles."  But  what  of  that?  There  was  a  demise 
in  the  name  of  Pace  himself,  as  v/ell  as,  one  in  the  name  of 
Heard.  And  Pace's  deed  to  Heard,  was  void,  or,  it  was  not  ; 
if  it  was  void  it  had  no  elFect,  and  the  title  still  remained  in 
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Pace,  if  it  was  not  void  it  had  ellect  and  conveyed  the  title 
into  Heard.  But  if  either  Heard  or  Pace  had  the  title,  the 
plaintiiF  was  entitled  to  recover,  for  he  had  a  demise  from 
both  Heard  and  Pace. 

It  is  unnecessary,  then  to  say,  whether  it  was  or  was  not 
true,  that  the  deed  from  Pace  to  Heard  was  void,  by  the  Act 
of  Henry  the  VI I L 

jTjg.J  We  think,  then,  that  the  second  ground  for  the  non- 
suit, was  also  insufficient 

The  result  therefore,  is,  that,  in  our  opinion,  the  Court  was 
not  right  in  granting  the  nonsuit. 

Judgment  reversed. 


William  Newsom,  executor,  plaintiff  in  error,  vs.  John  Jack- 
son, defendant  in  error. 

(1.1  An  action  of  deceit,  being  necessary  in  form  tx  delteio,  dies  with  the  de- 
fendant. 

[2.]  Whether  it  dies  with  the  plaintiiF?    Query. 

Case,  and  motion  to  make  parties,  in  Baker  Superior  Court. 
Decision  by  Judge  Allen,  May  Term,  1859. 

Jackson  brought  his  action  on  the  case  against  Caesar  A. 
Savage  for  deceit  Pending  the  action  and  before  trial.  Sav- 
age died,  and  Newsom  his  executor  was  served  with  scire 
facias,  to  show  cause  why  he  should  not  be  made  a  party 
defendant  in  the  place  of  his  testator,  and  the  cause  proceed. 
Newsom  appeared  and  moved  to  dismiss  the  action  on  the 
ground,  that  the  suit  had  abated  by  the  death  of  the  defend- 
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ant,  and  the  cause  of  action,  did  not  survive.    The  Court 
overruled  the  motion,  and  Newsom  excepted. 

Lyon,  Irvin  &  Butler,  for  plaintiff  in  error. 
Morgan,  contra. 

By  the  Court, — Stephens  J.  delivering  the  opinion. 

[1.]  This  was  an  action  by  Jackson  against  Savage  for  deceit, 
in  fraudulently  inducing  Jackson  to  give  credit  to  another, 
he.  Savage,  knowing  that  other  to  be  unworthy  of  such  credit 
Savage  being  dead,  does  the  action  survive  in  the  same  or  in 
any  other  form  against  his  executor?  The  common  law 
rule  is,  actio  personalis  moritur  cum  persona;  but  still  the 
question  is — what  is  included  under  the  head  of  actio  per^ 
sonalis  ?  The  most  satisfactory  answer  which  I  have  been 
able  to  find,  is  given  by  Judge  Tucker,  in  his  Commentaries, 
2d  bookj  page  229,  as  being  the  result  of  all  the  cases.  He 
says,  if  the  cause  of  action  can  be  maintained  in  form  ex 
contractu^  it  survives,  but  if  it  is  necessarily  in  form  ex  delicto^ 
it  dies  with  the  death  of  either  party.  Can  this  cause  of  ac- 
tion be  maintained  in  form  ex  contractu?  To  put  it  in  that 
form,  would  be  to  claim  an  implied  promise  from  Savage, 
that  he  would  make  his  representations  good ;  that  is  a 
guaranty.  But  this  would  be  obnoxious  to  the  statute  of 
frauds,  as  being  a  promise  to  answer  for  the  debt  of  another 
and  not  in  writing.  By  the  common  law  rule  then,  this 
cause  of  action  not  being  maintainable  except  in  form  ex 
delicto^  dies  with  the  death  of  either  party.  The  only  alter- 
ation  made  in  this  common  law  rule,  so  far  as  I  am  aware, 
is  by  4  Edward  Illy  chap.  7th.  This  statute  does  not  mate- 
rially change  the  rule,  for  by  a  very  liberal  construction  it 
has  been  made  to  save  all  actions  for  injuries  to  jocrjona/ 
property,  whereby  the  property  is  rendered  less  beneficial  to 
the  executor.     It  may  be  said  this  was  an  injury  to  the  goods 
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which  Jackson  sold,  whereby  he  lost  them.  Without  dis- 
cussing that  questipn,  it  is  enough  to  say  that  the  saving  of 
the  statute  is  only  in  favor  of  the  representative  of  the  in- 
jured  party;  it  does  not  save  the  action  against  the  represen- 
tative of  him  who  does  the  injury.  There  may  be  little  rea- 
son for  the  difference,  but  so  is  the  statute,  and  so  has  it  been 
uniformly  construed.  That  statute,  therefore,  does  not  save 
this  cas&  It  was  suggested  in  the  argument  that  the  action 
could  be  maintained  in  form  ex  contractu  by  an  amendment^ 
alleging  that  the  goods  sold  were  for  the  benefit  and  went 
into  possession  and  enjoyment  of  Savage,  and  thereupon 
claiming  his  implied  assumpsit  to  pay  for  that  which  he  had 
got  and  enjoyed  of  another's  property.  It  is  enough  to  say 
that  this  would  be  a  new  cause  of  action,  and  not  simply  a 
new  form  for  the  same  cause.  If  Jackson  ever  had  such  a 
cause  of  action  as  that,  he  has  not  lost  it.  The  difficulty  is, 
he  has  never  brought  it.  Our  own  statute  was  invoked  in 
this  connection,  saving  actions  from  abatement  by  the  death 
of  either  party,  where  the  cause  of  action  would  survive  in 
the  same  or  any  other  form.  This  statute  does  not  affect  in 
the  slighest  degree  the  causes  of  action  which  survive  or  die, 
nor  does  it  put  one  cause  of  action  in  the  shoes  of  another* 
It  only  saves  the  action  from  abatement  where  the  same 
cause  of  action  would  survive  (as  the  law  then  stood,)  either 
in  the  same  or  some  other ybrm.  The  same  cause  of  action 
might  be  brought  in  trover  or  in  detinue ;  or  again  in  debt  or 
in  assumpsit  There  are  instances  of  different  forms  for  the 
same  cause  of  action.  But  the  deceit  pending,  and  the  as- 
sumpsit proposed  to  be  intrdduced  by  way  of  amendment, 
are  founded  on  essentially  different  iacts,  and  are  therefore 
essentially  different  causes  of  action. 

[2.]  The  rule  which  we  are  obliged  to  apply  in  this  case, 
may  not  be  a  very  reasonable  one,  but  it  is  a  very  old  and 
well  established  one.  We  think  the  action  died  with  the  de- 
fendant. 

Judgment  reversed. 
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Nathaniel  Sledge,  survivor,  plaintiff  in  error,  vs.  Peter 

McLaren,  defendant  in  error. 

The  defendant  in  an  attachment,  has  no  right  of  action  against  the  plaintiff  ia 
the  attachment,  for  wrongfully  suing  out  the  attachment,  unless  that. was 
done,  with  malice  and  without  probable  cause ;  and,  in  such  action,  whea 
brought,  the  onus  is  upon  him,  the  plaintiff  in  it,  to  show,  that  the  attachment 
was  taken  out,  with  malice,  and,  without  probable  cause. 

Case,  in  Muscogee  Superior  Court  Tried  before  Judge 
WoRRiLL,  at  May  Term,  1859. 

This  was  an  action  on  the  case,  brought  originally  by  Bird- 
song  &  Sledge,  against  Peter  McLaren,  for  maliciously  and 
without  probable  cause,  suing  out  an  attachment  against 
plaintiffs,  whereby  their  business  as  merchants  was  greatly 
damaged — in  fact  broken  up.  Damages  laid  at  ten  thousand 
dollars.  Pending  suit  Birdsong  died,  and  the  action  pro- 
ceeded in  the  name  of  Sledge,  the  surviving  partner. 

This  is  the  second  time  this  case  has  been  before  this  Court, 
and  the  facts  will  be  found  fully  reported  in  the  24fh  vol 
Geo^  Eep. 

Upon  the  former  trial,  the  jury  found  for  the  plaintife 
^3,250  00,  and  upon  a  writ  of  error  to  this  Court,  the  judg- 
ment was  reversed,  and  the  case  remanded  for  a  new  trials 

At  the  May  Term,  1859,  of  Muscogee  Superior  Court,  the 
case  coming  up  again  for  trial,  the  parties  submitted  their  tes- 
timony, upon  which  no  point  was  made  in  the  Court  below, 
or  in  this  Court 

The  Court  below  charged  the  jury,  amongst  other  things, 
^  that  the  plaintiff  must  prove  a  want  of  probable  cause,  or 
he  cannot  recover  in  this  action,  the  foundation  of  which  is  n 
malice,  and  without  proof  of  malice  plaintiff  cannot  recover^ 
That  plaintiff  must  prove  a  want  of  probable  cause  before 
defendant  can  be  required  to  show  that  there  was  probable 
cause,  and  the  want  of  probable  cause  is  affirmative  proof  to 
be  made  out  by  the  plaintiff.*'  To  which  charge  counsel  for 
plaintiff  excepted. 
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The  jury  found  for  the  plaintiflf  one  thousand  dollars,  and 
plaintiff  filf^  his  bill  of  exceptions,  and  assigned  as  error  the 
charge  of  the  Court  above  given. 

W11.LIAM  DouGHERTT,  for  plaintiff  iu  error. 

Johnson  &  Sloan  ;  and  Moses,  contra. 

By  the  Court — Benning  J.  delivering  the  opinion. 

Was  the  charge  of  the  Court  right  ? 

The  charge  asserts  two  propositions ;  one,  that  no  right  of 
action  accrued  to  the  plaintiff,  against  the  defendant,  unless 
the  attachment  of  the  defendant,  against  the  plaintiff  (and 
his  deceased  partner,)  was  taken  out  by  the  defendant,  with 
malice  and  without  probable  cause  ;  the  other,  that  the  onus 
of  proving  the  attachment  to  have  been  so  taken  out  with 
malice  and  without  probable  cause,  was  on  the  plaintiff. 

Were  these  propositions  true? 

We  think  that  they  were. 

A  rule  of  the  common  law,  forbids  one  man  to  sueanother, 
for  having  sued  him,  unless  the  suit  of  the  latter,  was  with 
malice,  and  without  probable  cause.  This  rule  extends,  not 
merely  to  cases  in  which,  the  suit  was  on  the  criminal  side 
of  the  Court,  but  also,  to  cases  in  which,  the  suit  was  on  the 
civil  side  of  the  Court ;  or,  to  cases  in  which,  the  suit  was  the 
taking  out  of  a  commission  in  bankruptcy ;  the  setting  upof 
a  claim  to  goods ;  the  suing  out  of  bail  process,  &c.  See 
2  Green.  Ev.  sec.  449. 

And  it  is  another  rule  of  the  common  law,  that,  when  one 
man  sues  another,  for  having  sued  him,  the  onus  is  on  him 
to  show  these  facts — to  show,  that  the  suit  against  him,  was 
with  malice  and  without  probable  cause.  It  is  well  settled 
that  this  is  the  rule  of  the  common  law.    Id.  sec.  454. 

Is  there,  in  the  legislation  of  this  State,  any  thing  that  re* 
peals  these  rules  of  the  common  law  ?    It  is  argued^  for  the 

VOL.  XXIX. — 5. 
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plaintiff  in  error,  that  there  is — it  is  argued,  that  a  part  of  the* 
Attachment  Act  of  1799,  repeals  them  ;  namely,  the  part 
which  says,  that  the  magistrate  issuing  the  attachment,, 
"shall  take  bond  and  securityof  the  party  tor  whom,  thesam^ 
may  be  granted,  in  double  the  sum  to  be  attached,  payable 
to  the  defendant,  for  satisfying  and  paying  all  costs  which 
may  be  incurred  by  the  defendant,  in  case  the  plaintiff*  suing 
out  such  attachment, shall  discontinue,  or  be  cast  in  his  suit, 
and  aho^  all  damages  which  may  be  recovered  ag  tinst  the 
said  plaintiffs  for  suing  out  the  same?^  Cobb  Dig.  70. 
The  question  turns  on  the  words  which  I  have  put  in  italics. 
The  plaintiff  is  to  give  bond  and  security,  to  the  defendant, 
to  pay  him  all  damages  that  he  may  recover  of  the  plaintiff, 
for  the  plaintiff^s  suing  out  of  the  attachment ;  that  is  to  say, 
if  the  defendant  in  the  attachment,  shall  sue  the  plaintiff*  in 
the  attachment,  for  having  sued  out  the  attachment,  and 
shall,  in  that  suit,  recover  from  him,  any  damages,  this  bond 
shall  be  a  security  for  the  payment  of  those  damages.  That 
is  all.  These  words  merely  give  a  security  for  such  dama- 
ges as,  the  defendant  in  the  attachment,  may  recover  of  the 
plaintiff  in  the  attachment,  in  a  suit  brought  against  the 
plaintiff*,  for  wrongfully  suing  out  the  attachment.  They  do 
not  undertake  to  regulate  that  suit,  at  all;  they  do  not  say, 
what  shall,  or  shall  not,  be  the  prerequisites  of  that  suit;  or, 
on  which  party  in  that  suit,  shall  be  the  onus  of  proving  any 
particular  fact  or  facts.  These  things,  they  leave  as  they 
were  befere  the  passage  of  the  Act.  And  before  the  passage 
of  the  Act,  these  things  were  subject  to  the  common  law 
rules  aforesaid. 

Then,  there  being  nothing  in  this  Act  of  1799,  to  repeal 
the  common  law  rules,  the  charge  of  the  Court  was  right. 

Indeed,  if  the  charge  had  been  wrong,  that  would  not  have 
been  a  ground  for  a  new  trial,  because  the  verdict,  notwith- 
etanding  the  charge  was  for  tho  plaintiff,  and  for  $1,600.. 
Therefore,  one  of  two  things,  must  be  true,  either  the  jury 
disregarded  the  charge ,  or,  regarding  it,  they  concluded,  that 
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the  attachmont  was  taken  out  with  malice  and  without  prob- 
able. Either  being  true,  the  charge  did  not  hurt  the  plaintiff. 
And  therefore,  the  charge  does  not  entitle  him  to  a  new  trial, 
even  if  the  charge  was  wrong. 

Judgment  affirmed. 


JoHW  H.  Gilmore,  plaintiff  in  error,  vs.  Mary  A.  Johnsok, 
I  defendant  in  error. 

[1.]  The  verdict  in  thta  esse  held  to  be  supported  by  the  evidence. 

[2.]  Where  husband  and  wife  are  parties  on  one  side  to  an  agreement  for  the 
benefit  oftbe  wife  and  children,  and  they  have  become  entitled  by  an  advaa* 
tageons  part  performance  by  the  other  side,  to  a  full  performance  for  the  ben- 
efti  of  the  wife  and  children,  the  hasband  cannot  defeat  the  rights  of  his  wife 
mod  children  by  a  release. 

[3.]  It  is  no  error  to  .allow  a  complainant  to  give  evidence  in  mere  diminutioa 
of  the  defendant's  proof,  although  the  bill  contains  no  obligation  covering  the 
evidence  so  introduced  by  complainant. 

p.]  Where  a  complainant  places  nji.fa.  in  the  hands  of  defendant  to  be  colleo- 
ted  and  the  money  nsed  for  a  partiualar  purpose,  proof  that  the  Sheriff  colleo- 
ted  the  money  affords  a  prcbuuiption  thai  the  defendant  (who  is  legal  owner 
of  the/  fa  by  transfer)  has  got  the  money—becauHe  it  places  the  money 
where  he  may  easily  get  it,  and  where,  if  he  does  not  get  it,  the  failure  is  hie 
own  fault. 

|&)  A  bill  by  a  wife,  allegtaff  that  her  hnsband,  who  was  deeply  in  debt,  bed 
aegro«^s,  derived  from  her  by  marriage,  going  to  ^aie  under  executions,  eiMi 
alleging  an  agreement  under  thexe  circum^-lant'es  on  the  part  of  her  and  her 
husband  on  the  one  side,  and  her  brother  on  ihe  other,  that  her  brother  hhould 
bey  ihe  negroes  at  sach  snie,  and  after  reimbursing  himself  for  his  outlay,  ia 
pursuance  of  the  agreement,  should  tlien  convey  the  negroes  to  a  trustee  fer* 
the  wife  and  children;  and  alleging  that  the  brother  has  bought  the  negroee 
at  prices  which  were  greatly  reduced  by  his  making  it  known  that  he  wee 
baying  for  the* benefit  of  the  wife  and  children  ;  and  alleging  further  that  he 
has  reimbursed  all  bin  outlay  made  in  pursuance  of  the  agreement;  and  aelc- 
iog  a  fall   and  specific  performance  of  thai  agreement  on  his  part — is  a  gOQiL 
MIL 
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[6.]  And  in  such  case  the  complainant  is  entitled  to  any  overplui^  ofhtre,  ftfter 
allowing  the  brother  all  proper  reimbursements  for  his  outlay  in  pursuance 
of  the  agreement. 

In  Equity,  in  Lee  Superior  Court  Tried  before  Judge 
Allen,  March  Terra,  1859. 

This  was  a  bill  in  equity,  filed  by  Mrs.  Mary  A.  Johnson, 
by  her  next  friend,  against  John  H.  Gilmore,  charging  sub- 
stantially that  her  husband,  John  S.  Johnson,  in  1844,  was 
largely  indebted,  and  executions  about  to  be  levied  on  all 
his  properly ;  and  that  knowing  that  the  property  would  be 
sold  at  a  great  sacrifice,  complainant  and  her  husband  ap- 
plied to  John  H.  Gilmore,  her  brother,  and  requested  him  to 
attend  the  Sheriff's  sale,  and  become  the  purchaser  of  the 
property;  and,  after  reimbursing  himself  out  of  the  proper- 
ty, to  hold  the  remainder  in  trust,  for  complainant  and  her 
children ;  that  Gilmore  consented  to  this  arrangement,  at- 
tended the  Sheriff's  sale,  announced  to  the  bidders  that  he 
was  buying  the  property  for  the  benefit  of  complainant  and 
her  children,  and  he  thereby  was  enabled  to  buy  the  land 
worth  |[1,000  for  020,  and  negroes  worth  several  hundred 
dollars  for  $50,  and  thus  became  the  purchaser  of  all  the 
property  for  a  very  small  and  inconsiderable  amount.  That 
to  enable  Gilmore  to  pay  off  said  debts,  John  S.  Johnson,  the 
husband  of  complainant,  placed  in  his  hands  other  assets, 
from  which  he  realized  thirty-two  hundred  dollars.  The 
bill  further  charged,  that  Gilmore  had  sold  the  land  for  up- 
wards of  $1,000,  which,  with  the  assets  realized  as  above, 
was  sufilcient  to  reimburse  him  the  amount  paid  out  by 
him.  That  Gilmore  had  used  the  negroes  since  1845,  and 
that  they  were  now  in  his  possession,  and  of  great  value; 
that  he  had  allowed  complainant  to  use  a  portion  of  them, 
but  refused  to  acknowledge  the  trust  as  to  the  balance* 
The  bill  further  charged,  that  Gilmore  had  procured  a  re- 
lease  from  John  S.  Johnson,  of  all  his  claims  in  this  behalf 
but  this  was  without  the  knowledge  or  consent  of  complain- 
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ant,  and  in  fraud  of  her  rights.  Com'plainant  offered  to  ac- 
count for  any  balance  due  Gilmore  on  the  purchase,  to  allow 
him  full  compensation  for  his  trouble  and  expense,  and  to 
do  full  equity  in  this  behalf. 

The  prayer  was  for  an  account,  and  a  decree  compelling 
Gilmore  to  convey  the  property  to  a  trustee,  for  Mrs.  John- 
ion  and  her  children. 

To  this  bill  defendant  demurred 

1st  Because  John  S.  Johnson,  the  husband,  was  not  made 
a  party. 

2d.  For  want  of  equity. 

The  Court  below  overruled  the  demurrer  and  that  decision 
was  excepted  to,  and  the  case  brought  to  the  Supreme  Court, 
and  that  Court  reversed  the  judgment  on  the  first  ground. 
See  14  Oto.  Rep.^  683. 

The  complainant  amended  her  bill,  making  John  S.  John- 
ion,  her  husband,  a  party,  who  answered,  and  admitted  all 
the  material  allegations  of  the  bill. 

John  H.  Gilmore  answered,  admitting  the  facts  stated  in 
the  bill  as  to  Johnson's  indebtedness,  and  that  his  sister,  Mrs. 
Johnson,  did  apply  to  him  to  assist  her,  but  states  that  he 
only  told  her  ^'  that  he  would  never  let  her  suffer  as  long  as 
he  had  anything  himself;  that  he  did  not  know  that  he  could 
do  what  she  asked  of  him,  but  that  he  would  do  so  if  he 
conld  ;"  and  this  is  all  the  agreement  or  arrangement  made 
by  defendant,  in  relation  to  the  purchase  of  said  property, 
admits  that  he  purchased  the  property  at  the  time  and  for 
the  sums  stated,  but  states  that  he  has  never  been  repaid  or 
reimbursed  the  amount  paid  by  him  on  account  of  Johnson, 
and  the  executions  and  debts  which  he  paid  or  got  control  of. 

The  case  being  submitted  to  the  jury,  upon  the  bill,  an- 
flwer9,  proofs  and  charge  of  the  Court,  they  found  for  com- 
plainant the  negroes  mentioned  in  the  bill,  with  thoir  in- 
crease, except  one  sold  by  defendant,  and  for  which  they  find 
that  he  pay  $800,  with  interest  from  the  time  of  sale. 
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Whereupon,  defendant  moved  for  a  new  trial  oti  the  fol- 
lowing grounds: 

1st.  Because  the  verdict  is  contrary  to  evidence; 

2d.  Because  the  verdict  is  contrary  to  law; 

3d.  Because  the  jury  found  contrary  to  equity  ;j 

4th.  Because  the  jury  found  contrary  to  the  charge  of  the 
Court,  in  this,  that  the  Court  cliarged,  "That  the  evidence 
must  show  that  there  was  such  a  contract  made  by  the  par- 
ties as  that  charged  in  complainani's  bit),  and  if  they  be- 
lieved from  the  evidence  that  such  a  contract  was  made, 
then  Gilmore,  the  defendant,  was  entitled  to  have  the  use  of 
the  property  until  reimbursed  the  amount  paid  out  by  him, 
principal  and  interest,  and  also  a  reasonable  compensation 
for  his  trouble,  and  all  amounts  advanced  by  him  for  the  ed- 
ucation of  complainant's  children,  and  for  her  and  their  sup- 
port and  maintenance." 

The  Court  overruled  the  motion  and  refused  to  grant  a 
new  trial,  and  defendant  excepted,  and  in  addition  to  error 
assigned  for  refusing  the  motion  for  a  new  trial,  he  assigns 
as  error : 

1st.  That  the  Court  erred  in  admitting  the  testimony  of 
Philip  P.  Monroe,  and  other  witnesses,  on  the  part  of  com- 
plainant, going  to  show  or  prove  that  John  H.  Gilmore  and  his 
family,  while  complainant  kept  hotel  in  Starksville,  frequent- 
ly stopped  there,  &c.  This  was  intended  as  a  set-off  to  de- 
fendant's demand  for  provisions  furnished  complainant 
The  defendant  objecting  to  its  admission  as  illegal  and  irrel- 
evant. 

2d.  That  the  Court  erred  in  admitting  the  testimony  of 
David  A.  Vason,  Esq.,  that  he  had  seen  the  execution  (which 
was  not  bffore  the  Court  or  in  evidence)  of  John  S.  Johnson 
against  the  administrators  of  John  Johnson,  since  its  transfer 
to  defendant,  and  that  it  was  satisfied  as  a]>peared  from  the 
receipt  of  William  Janes,  the  former  Sherifl'  of  Lee  County, 
endorsed  on  the^./*,?.,  defendant  objecting  to  the  admission 
of  the  same. 
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3d.  Because  the  Court  erred  in  charging  the  jury,  '^  that  if 
the  proof  showed  that  such  a  contract  Was  made  as  that  set 
up  in  coaiplainant's  bill,  and  was  partly  executed  by  a  sale 
of  the  property,  it  was  an  executed  contract  that  they  should 
enforce." 

4th.  That  the  Court  erred  in  charging  the  jury,  "that  if 
they  should  be  satisfied  that  complainant  had  made  out  bet 
<:ase,  she  was  entitled  to  recover  the  property  with  hire." 

HiNEs  Holt;  and  R  F.  Lyon,  for  plaintiff  in  error. 

Warren  &  Warren,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

This  was  a  motion  by  the  defendant  for  a  new  trial  on  sey- 
eral  grounds,  all  of  which  resolve  themselves  into  the  single 
one,  that  the  verdict  is  not  supported  by  the  evidence.  We 
think  the  verdict  is  supported,  and  well  supported  by  the  evi- 
dence. It  was  argued  that  the  agreement  which  the  com- 
plainant seeks  to  have  specifically  performed,  was  not  suffici- 
ently proven.  The  defendant  in  his  answer,  while  denying 
it  in  some  places,  in  another  place  substantially  admits  it, 
for  he  says  his  sister  asked  him  to  do  just  what  the  bill  alle- 
ges he  agreed  to  do,  and  that  he  told  her  he  would  do  so  if 
he  could,  and  then  he  went  on  and  bought  the  property,  hold- 
ing off  other  bidders  by  telling  them  he  was  buying  it  for  the 
{>enefit  of  his  sister  and  her  children  ;  thus  getting  what  would 
be  an  unconscionable  advantage,  if  he*is  to  be  allowed  to 
pocket  it.  Can  it  be  supposed  that  she  and  her  husband 
would  have  stood  by  and  allowed  their  property  ,to  be  thus 
sacrificed,  if  he  had  not  made  them  believe  that  he  consented 
to  the  proposition  ? — that  bethought  he  could  do  it,  and  had 
actually  undertaken  it?  But  besides  this,  long  afterwards 
his  sister  reminded  him  of  the  agreement,  and  he  did  not 
deny  it     The  proof  of  the  agreement  was  satisfactory.    It 
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was  also  argued  that  there  wais  no  proof  that  the  husband 
was  a  party  to  the  agreement,  as  alleged  in  the  bill.     Here 
the  argument  is  equally  unfortunate,  for  the  circumstantial 
proof  is  very  strong  that  the  husband  knew  of  it,  and  sane- 
Honed  it,  and  this  is  all  that  was  necessary.     If  he  sanctioned 
an  agreement  made  by  his  wife,  he  made  it  his  own.    That 
he  did  know  of  it  and  sanctioned  it,  is  most  strongly  shown 
by  the  fact  that  he  allowed  the  defendant  to  buy  his  proper- 
ty at  prices  which  he  could  have  prevented  by  only  speaking, 
and  which   were  ruinous  to  him   without  the  agreement. 
Suppose  him  to  know  of  the  agreement  and  sanction  it,  and 
his  conduct  is  all  consistent  and  rational,  otherwise  it  is  fool- 
ishly absurd.    It  is  argued,  also,  that  the  verdict  is  against 
that  part  of  the  charge  which  instructed  the  jury  that  they 
could  not  give  the  relief  sought  unless  the  evidence  showed 
that  Gilmore  had  been  reimbursed   the  principal  and  inter- 
est paid  out  by  him  on  account  of  the  agreement,  and  also 
Buch  sums  as  he  had  advanced  for  the  education  of  the  chiU 
dren,  and  the  maintenance  of  them  and  their  mother,  to- 
gether with  a  reasonable  compensation  for  his  senrices.     The 
jury  found  by  their  verdict  that  he  had  been  reimbursed  for 
all  these  things,  and  we  think  the  evidence  was  ample  to  sat- 
isfy them  that  whether  or  not  he  actually  had  been   reim- 
bursed, he  at  least  had  had  ample  means  and  ample  time  to 
have  made  the  means  available  for  that  purpose.     With  hi» 
opportunities,  be  could  have  failed  of  being  reimbursed  only 
by  his  own  gross  negligence.    He  ought  to  have  got  full  re- 
imbursement, and  equity  considers  that  as  having  been  done 
which  ought  to  have  been  done.    On  any  other  principle  he 
could  forever  defeat  the  complainant's  relief,  and  continue  to 
hold  her  property  on  no  better  plea  than  that  he  was  making^ 
a  very  bad  use  of  it.    But  the  defendant  sets  up  a  release  from 
the  husband,  executed  after  the  defendant  had  partly  execu- 
ted the  agreement,  and  at  a  time  when  he  would  have  pock- 
eted an  unconscionable  advantage  by  being  allowed  to  retire 
from  its  full  performance.    It  was  argued  that  the  verdic  t 
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was  against  the  evidence,  because  this  release,  whatever  oth- 
er proof  there  was,  destroyed  the  complainant's  right  to  reliefl 
Upon  this  release  I  remark,  first,  that  it  shows  the  defend- 
ant felt  he  had  need  of  one;  and,  second,  it  implies  that  the 
husband  was  a  party  to  the  agreement,  thus  adding  proof 
upon  the  points  as  to  the  existence  of  the  agreement,  and  th& 
husband's  sanction  of  it    But  it  is  utterly  powerless  to  affect 
rights  which  the  wife  and  children  had  acquired  under  the 
agreement.    When  by  a  part  performance,  disadvantageous 
to  them,  the  husband  and  wife  had  become  entitled  to  a  full 
performance  for  the  benefit  of  the  wife  and  children,  the 
matter  passed  from  under  the  control  of  the  husband  just  as 
effectually  as  if  he  had  made  a  settlement  upon  Gilmore  io 
trust  for  his  wife  and  children.    Such  a  settlement  by  him 
for  their  benefit  would  certainly  not  be  revocable  by  him, 
nor  could  he  release  Gilmore  from  his  obligation  to  per- 
form the  trust.    In  the  one  case  it  is  a  settlement  which 
would  be  enforced  because  written,  in  the  other  a  set- 
tlement which  must  be  enforced  because  partly  performed. 
The  part  performance  stands  in  place  of  the  writing.    When 
the  husband  once  raises  a  trust  in  favor  of  his  wife  and  chil- 
dren, he  cannot  revoke  it,  although  his  agreement  remains 
under  his  control  (so  far  as  they  are  concerned)  until  the 
trust  is  raised.    An  agreement  which  is  wholly  executory  he 
may  abandon  or  release  when  he  pleases,  but  one  wholly^ 
executed,  or  partly  executed,  so  as  to  call  for  a  full  execution, 
Tests  in  them  rights  which  he  cannot  release  nor  trade  off. 

Bat  there  are  assignments  of  error  here  besides  the  refusal 
to  grant  a  new  trial. 

Ist.  The  first  is,  that  the  Court  erred  in  admitting  the  tes- 
timony of  Philip  P.  Munroe,  to  show  that  defendant  and 
family  had  frequently  stayed  with  complainant  while  she 
kept  hotel.  The  object  of  this  testimony  was  to  rebut  a  clain^ 
^irhich  defendant,  in  his  answer,  asked  to  have  allowed  himi 
ibr  supplies  and  provisions  furnished  to  complainant  and 
her  children.    The  proof  was  rebutting  in  its  character,  and 
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was,  we  think,  properly  allowed.  The  objection  made  to  it 
is  that  it  proves  a  claim  not  set  up  in  the  bill — that  there  is 
fio  allegation  to  cover  it.  It  is  not  a  claim  in  which  relief  is 
sought,  or  a  recovery  asked;  if  it  were,  the  objection  would 
be  good.  It  is  only  in  abatement  of  the  defendant's  proo^ 
just  as  it  would  be  in  abatement,  after  he  had  shown  provis- 
ions furnished,  to  show  that  half  of  them,  or  some  part  of 
theu]  had  been  returned  to  him.  It  goes  in  diminution  of 
his  proof. 

2d.  We  think  the  testimony  of  Mr.  Vason,  in  relation  to 
the  entry  of  satisfaction  on  the^./tf.,  was  properly  admitted. 
The  objection  to  it  was  not  that  it  was  secondary  evidence, 
for  ihe^,/a.  was  lost;  but  it  was,  that  the  entry  of  satisfac- 
tion by  the  Sheriff  did  not  show  that  the  legal  owner  (the 
defendant  in  this  bill)  had  got  the  money.  We  think  it  does 
afford  a  presumption  that  tie  got  it,  because  it  places  the 
money  where  he  might  easili/  have  got  it,  and  where,  indeed, 
if  he  had  not  got  it,  the  failure  was  his  own  fault. 

3d.  The  third  assignment  of  error  is  simply  a  general  de- 
murrer to  the  bill,  and  as  that  was  overruled  at  a  former  Term 
of  this  Court,  we  simply  refer  to  that  decision  now  as  author- 
ity for  holding  the  same  way  again,  and  also  as  res  adjudi" 
eata. 

4th.  We  think  there  was  no  error  in  the  charge  in  relation 
to  hire.     The  whole  charge,  taken  together,  was  simply  this: 
the  defendant  must  account  for  reasonable  hire,  and  must 
also  be  allowed  his  divers  disbursements,  and  that  if  after  al- 
lowing all  of  them,  there  was  still  an  overplus  of  hire,  the 
jury  ought  to  find  such  overplus.     This  is  the  fair  construc- 
tion of  the  charge,  as  a  whole,  and  it  was  right.    Besides  the 
jury  did  not  find  any  hire,  and,  therefore,  the  charge  did  not 
hurt  the  defendant.    We  are  well  satisfied  with  the  verdict, 
and  find  no  error  in  the  record. 

Judgment  affirmed. 
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TiLMAN  Cook,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

A  new  trial  will  be  granted,  if  tbe  evidence  ia  not  sufficient  to  justify  the  Terdict 

Indictment  for  hog  stealing,  in  Houston  Superior  Court. 
Tried  before  Hon.  Peter  E.  Love,  presiding,  at  April  Term, 
1859. 

Tilraan  Cook,  the  plaintiff  in  error,  was  indicted  for  steal- 
ing four  hogs,  the  property  of  Daniel  Adams.  He  was  found 
guilty  of  stealing  one  hog.  Whereupon,  he  moved  for  a  new 
trial  on  the  grounds  : 

1st.  Because  the  verdict  is  decidedly  and  strongly  against 
the  weight  of  evidence. 

2d.  Because  the  evidence  showed  that  the  defendant,  as 
overseer  of  Pulaski  S.  Holt,  and  in  the  presence  of  the  pros- 
ecutor's son,  had  the  hog,  of  which  he  was  convicted  of  steal- 
ing, driven  into  the  pen  with  the  hogs  of  his  employer,  Holt, 
to  be  fattened,  and  claimed  said  hog  as  the  property  of  said 
Holt,  and  with  no  intent  to  steal  the  same. 

3d.  Because  the  verdict  is  contrary  to  law,  and  the  charge 
of  the  Court. 

The  Court  refused  to  grant  a  ne>v  trial,  and  defendant  ex- 
cepted. 

Jno.  M.  Giles;  Pringle  &  King,  for  plaintiff  in  error. 

Sol.  Gen.  Montfort,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Was  the  Court  below  right,  in  refusing  the  motion  for  a 
new  trial  ? 

All  the  grounds  of  the  motion,  may  be  reduced  to  this  one, 
that  the  evidence  was  not  sufficient,  to  authorize  the  verdict. 
Was  this  one  good  ? 
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Cook  set  up  a  claim  to  the  hog.  If  that  claim  was  a  real, 
and  not  a  pretended,  claim,  he  was  notguilty  of  hog  8ii?aliQg. 
This  may  be  assumed. 

The  question  then  narrows  itself,  to  this;  does  the  evi* 
dence  show,  that  his  claim  was  only  a  pretended,  and  not  a 
real,  claim  ?  We  think,  it  shows,  that  his  claim  was  a  real 
one. 

If  his  claim  was  for  another,  and  not  for  himself,  that  is  a 
fact  which  is  almost  insuperable,  to  show,  that  his  claim  was 
real  Disinterested  stealing  is  not  a  supposable  case.  Per- 
haps, it  is  not  an  impossible  case.     But  see  2  Leachy  1089. 

The  evidence  is  strong  to  show,  that  his  claim  was  for  an- 
other, really  for  another,  and  not  for  himself.     Let  us  see. 

He  said  that  the  hog  was  Col.  Pulaski  S.  Holt's. 

His  conduct  answered  to  his  words;  he  treated  the  bog  as 
Holt's.  He  put  the  hog  in  Holt's  hog-pen,  with  Holt's  fat- 
tening hogs,  and,  of  course,  fed  him  as  Holt's  hog,  with 
Holt's  corn.  And  that  he  was  doing  this.  Holt  knew,  or  was 
likely  to  know,  for  his  negroes  must  have  known  it,  and  the 
pen  was  at  '^  the  place  where,  they  were  accustomed  to  feed 
and  fatten  hogs,  previously ;"  a  place,  "  with  regard  to  water 
and  the  crib,  very  appropriate  to  a  hog-pen ;"  not  some  out 
of  the  way,  secret  place;  a  place,  therefore,  which  Holt,  with 
perhaps  other  members  of  his  family,  would  be  likely  to  visit 
often ;  a  place,  indeed,  of  easy  access  to  the  neighbors  and 
all  the  curious.  Then,  there  is  not  a  circumstance  in  the 
evidence,  to  show  that  he  had  any  purpose  to  convert  the  hog 
to  his  own  use.  Not  one.  All  this  appears  from  the  evidence. 

Not  only  did  he  say  both  by  word  and  act,  that  the  hog 
was  Holt's,  but  Holt  himself  thought,  that  the  hog  was.  He 
80  swore.  Even  Adams,  the  owner  of  the  hog,  and  the  pros- 
ecutor of  Cook,  said,  ^' the  mark  looked  like  Holt's,  and  be 
wanted  him  to  see  it."     This  Holt  swore. 

Now  is  not  all  this  enough,  to  show,  that  Cook  was  really 
claiming  the  hog,  for  Col.  Holt,  and  not  for  himself?  We 
think  it  is.     If  so,  then  that  is  a  fact  almost  insuperable,  to 
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show,  that  Cook,  in  setting  up  a  claim  to  the  hog,  was  acting 
with  sincerity,  and  not  with  a  mere  pretense  to  hide  a  theft. 

Is  there  any  thing  in  the  evidence  to  enable  us  to  get  over 
this  great  fact.  Nothing,  we  think.  It  is  true,  that  the  evi- 
dence shows,  that  the  hog  was  in  the  mark  of  Adams,  (which 
was  an  overbit  in  each  ear,  and  an  underslope  in  each  ear,) 
and,  that  Cook  insisted,  that  such  mark  was  made  by  the 
buzzards,  when  the  hog,  was  a  very  young  pig;  and,  that,  in 
that,  he  was  probably  wrong — (although  it  was  in  proof  that 
buzzards  do  mutilate  the  ears  of  young  pigs,  and  a  buzzard's 
bill  is  not  ill  adapted  to  making  an  '^ overbit,''  and  an  '^  un- 
derslope" causing  little  change  in  the  ears'  appearance ;)  still 
all  this  is  perfectly  consistent,  with  innocence — with  the 
idea,  that  Col.  Holt  hud  a  pig  mutilated  about  the  ears,  by 
the  buzzards,  and  that  Cook  took  this  hog  to  be  that  pig. 

And  if  this  fact  is  against  Cook,  another,  in  addition  to 
those  already  mentioned,  is  in  his  favor.  Cook  had  been  the 
overseer  of  Col.  Holt  for  "  twelve  or  thirteen  years."  He  had 
the  exclusive  possession  of  the  plantation,  and  all  the  prop* 
erty  upon  U — Col.  Holt  residing  in  Macon.  Of  necessity, 
therefore,  he  was  for  twelve  years  largely  trusted  by  Col.  Holt, 
and  during  all  that  time  had  both  opportunity  and  tempta. 
tion,  to  steal  from  Col.  Holt^  yet  what  does  Col.  Holt  say  of 
him?  ^ His  general  character  is  irreproachable."  This  is 
what  Col.  Holt  says  of  him;  and  Col.  Holt's  chance  for 
knowing  his  character,  at  least,  his  character  for  honesty 
was,  probably,  far  better,  than  any  other  living  man's. 

Other  witnesses  give  to  Cook,  similar  testimonials ;  notons 
impeaches  his  character. 

We  think,  then,  that  the  evidence  was  not  sufficient  to  jus- 
tify the  verdict. 

Judgment  reversed 
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John  Doe,  ex  deni.,  Charles  Day,  and  others,  plaintiff  ia 
error,  vs.  John  Hugqins^  tenant  in  possession,  defendant 
in  error. 

The  defendant  in  ejeclmenl,  proved  the  existence,  and  loss  or  destrnetioa,  of 
a  grant  ;  lie  also  proved  that  a  copy-grant  was  not  to  be  had  from  the  Secre- 
tary of  r^tnte's*  office. 

Held,  Thill  on  thist  foundation,  a  certificate  from  the  Executive  Department 
that  the  giant  had  ibsiied,  was  admissible. 

Ejectment,  in  Lee  Superior  Court.  Tried  before  Judge 
Allen,  April  Term,  1859. 

This  was  an  ojectmnnt  by  John  Doe,  upon  the  demises  of 
Charles  Day,  and  T.  R.  Bloom,  against  Hoggins,  tenant  in 
possession,  for  lot  of  land  No.  236,  in  the  third  district  of 
Lee  county. 

Plaimitf  read  in  evidence  a  grant  from  the  State,  dated  4th 
January,  1847;  proved  the  locus  and  possession  of  defend- 
ant at  the  commencement  of  the  suit,  and  closed. 

Defendant  proved  by  Green  B.  Mayo^  ih^t  he,  witness,  bad 
had  in  his  possession  an  original  grant  from  the  Slate  to 
Jonathan  Colquitt  for  the  land  in  dispute,  dated  13th  June, 

1827,  and  a  deed  from  Colquitt  to  one Dawson,  and 

that  he,  witness,  had  purchased  said  lot  from  a  person  who 
represented  himself  to  be  the  agent  of  Dawson ;  that  said 
grant  was  lost  or  destroyed  ;  that  he  had  applied  to  the  Secre- 
tary of  State,  for  a  copy  grant,  and  could  not  obtain  one; 
that  he  saw  an  entry  on  the  books  of  the  Executive  Depart- 
mcnt,  showing  that  said  lot  was  drawn  by  Jonathan  Colquitt,, 
and  granted  to  him. 

Cross- Examined, — There  was  also  a  subsequent  entry, 
showing  that  said  lot  had  also  been  granted  to  i.havles  Day. 

Defendant  then  introduced  fV.  C.  Gill^  who  testified:  Thai 
in  1854,  a  man  came  to  his  bouse  offering  to  sell  land,  and 
had  a  grant;  witness  took  it  to  be  an  original  grant  to  lot  No. 
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236;  that  he  examined  the  grant  and  deeds  pretty  closely  ;. 
as  appeared  from  said  grant,  Jonaihan  Colquitt  was  the  gran- 
tee, and  it  was  dated  sometime  in  1829;  that  all  the  entries 
on  said  grant  appeared  to  be  regular;  was  signed,  George  R. 
Gilmer,  had  the  '*  bees-wax*'  or  seal  of  the  State  of  Georgia 
attached.  Witness  had  not  seen  said  grant  since  the  man 
who  had  it,  left  his  house. 

Cross- Examined, — Has  seen  "  bogus"  grants,  but  had  not 
up  to  that  time  seen  any;  the  grant  was  old  and  somewhat 
worn;  donH  recollect  about  whether  the  paper  was  smooth 
or  rougii ;  bogus  grants,  that  witness  has  seen,  had  a  blotch* 
ed,  spotted  appearance;  this  grant  looked  old  and  greasy, 
and  witness  took  it  to  be  an  original,  genuine  grant. 

Defendant  then  read  in  evidence  a  certificate  from  M.  D, 
McComby  Secretary  of  the  Executive  Department,  to  the 
effect  that  upon  examination  of  the  numerical  land  books  of 
file  in  that  department,  it  appeared  that  lot  of  land  No.  236, 
was  drawn  by  Jonathan  Colquitt  of  Lacey's  district,  Ogle- 
thorpe county,  and  appears  to  have  been  granted  to  hiiu  IStb 
June,  1827,  and  that  said  boak  also  shows  that  another  grant 
was  issued  for  the  same  lot  of  land  to  Charles  Day,  4th  Jan- 
nary,  1847,  as  a  reverted  lot 
Here  defendant  closed. 

Plaintiff  then  moved  to  exclude  said  certificate  as  incom- 
petent to  show  that  said  lot  had  even  been  granted  to  Jonathan 
Colquitt,  on  the  ground  that  it  was  not  the  best  and  highest 
evidence  which  could  be  produced  of  that  fact.  'J'he  Court 
refused  the  motion  to  exclude  the  certificate,  and  plaintiff* 
excepted. 

Plaintiff  then  proved  that  Troup  was  elected  Governor  in 
1825;  his  term  was  two  years;  Forsyth  succeeded  him  in 
1827,  and  Gilmer  succeeded  Forsyth,  That  if  Gilmer  went 
into  oi!iceatthe  regulartime,his  Term  commenced  in  Novem- 
ber, 1829. 

Plaintiff  then  requested  the  Court  to  charge  the  jury, ''  that 
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in  the  absence  of  the  original  grant  and  copy,  the  next  best 
evidence  was  the  certificates  or  testimony  of  the  heads  of  the 
departments  of  the  State,  that  the  grant  had  issued.  The 
Court  refused  so  to  charge,  and  plaintiff  excepted. 

Plaintiff  requested  the  Court  to  charge  ^Uhat  the  jury  must 
be  satisfied  that  the  grant  fees  had  been  paid  to  the  State, 
and  that  the  certificate  of  the  State  Treasurer  was  the  high- 
est evidence  of  that  fact,  in  the  absence  of  the  grant,  and 
<hat  it  must  affirmatively  appear  that  the  grant  fees  had  been 
paid;  and  that  although  the  grant  may  have  issued,  yet  if 
the  fees  had  not  been  paid,  the  title  of  the  State  was  not  di- 
vested. 

The  Court  refused  to  give  this  charge  as  requested,  but 
charged,  ^  that  the  certificate  of  the  Treasurer,  was  not  the 
only  evidence  of  the  payment  of  the  grant  fees." 

To  which  charge  and  refusal  to  charge,  plaintiff  excepted 

The  jury  found  for  the  defendant,  and  plaintiff  moved  for 
a  new  trial,  upon  the  following  grounds: 

Isl.  Because  the  jury  found  contrary  to,  and  without  evi- 
dence. 

2d.  Because  the  verdict  is  contrary  to  law. 

3d.  Because  the  Court  erred  in  admitting  in  evidence  the 
certificate  of  the  Secretary  of  the  Executive  Department 

4th.  Because  the  Court  erred  in  charging  and  refusing  to 
charge  as  above  stated. 

The  Court  overruled  the  motion  for  a  new  trial aud  plain- 
tiff excepted. 

Lyon  &  Ievin,  for  plaintiff  in  error. 

McCat  &  Hawkins,  contra. 

By  the  CourL — Bennino  J.  delivering  the  opinion. 

The  first  and  second  exceptions  involve  the  ^ame  ques- 
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tions,  viz:  the  question,  whether  the  certificate  from  the  Ex- 
ecutive Department,  was  proper  evidence. 

The  object  of  the  certificate  was  to  prove  a  grant     Proof 
of  the  existence,  and  loss  or  destruction,  of  the  grant,  was 
before  the  Court ;  also,  proof,  that  a  copy  of  the  grant  was 
not  to  be  had  from  the  Secretary  of  State's  oflfice.     Now,  on 
such  a  foundation  as  this,  was  the  certificate  admissible? 
We  think  so.     It  was  said,  that  there  was  better  evidence 
than  this  certificate,  viz :  the  testimony  of  the  heads  of  the 
Executive  Department  of  the  State."     But  first,  there  is  noth- 
ing to  show,  what  they  would  swear,  and  the  presumption, 
probably,  is,  that  they  would  only  swear  to  what  appears  on 
their  books,  and  the  Acts  of  1819,  and  1830,  say,  that  certi- 
ficates of  what  is  on  their  books,  shall  be  admissible  as  evi- 
dence. Pr,  Dig.  215,  220.    Secondly,  it  is  a  question,  whether 
there  are  any  degrees  at  all,  in  secondary  evidence,  but  if 
there  are,  nothing  appears  on  the  face  of  this  certificate,  or^ 
in  the  facts  of  the  case,  itself,  to  suggest,  that  any  better  or 
other  evidence  exists  of  the  grant,  than  this  certificate;  and 
when  that  is  so,  with  respect  to  a  piece  of  secondary  evi- 
dence offered,  it  seems  agreed  by  all,  that  the  piece  is  to  be 
received,  the  Court  not  being  bound  in  such  a  case,  to  pre- 
sume, that  secondary  evidence  of  any  higher  degree,  exists. 
See  1   Green.  Ev.  sec.  84,  note  2. 

We  think  that  there  is  nothing  in  the  first  and  second  ex- 
ceptions. 

No  authority  was  read  to  show  the  proposition  true,  that 
it  must  affirmatively  appear,  "  that  the  grant  fees  had  been 
paid ;  and,  that,  although,  the  grant  may  have  issued,  yet,  if 
the  fees  had  not  been  paid,  the  title  of  the  Slate,  was  not 
divested,"  and,  without  authority,  we  are  not  prepared  to 
sanction  the  proposition. 

The  remaining  exception  is,  that  the  verdict  was  not  sup- 
ported by  the  evidence.    As  to  this,  all  we  Lave  to  say,  is^ 
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that  there  was^  we  think,  sufficient  evidence  to  authorize  the 
verdict. 

Judgment  affirmed. 


Cyrus  A.  Royston  and  Wife,  plaintiffs  in  error,  vs.  Mildred 
A.  F.  Royston,  administratrix,  defendant  in  error. 

[1.]  It  is  not  too  late,  under  our  equity  system,  to  purge  an  answer  of  imperii- 
nence  or  scandal,  aAer  replication  filed. 

£2.]  It  is  no  error  to  allow  counsel,  while  addres<»ing  the  jury,  to  use  and  refer 
to  a  written  argument. 

[3.]  In  charging  rent  against  a  guardian,  for  lands  occupied  by  him,  it  is  right 
to  allow  him  credit  for  the  value  of  improvements  put  on  it  by  him ;  but  thea 
lie  must  be  charged  with  the  rent  as  increased  by  this  superadded  value  to 
the  land. 

(4.]  It  is  proper,  in  estimating  the  value  of  rent,  to  receive  evidence  of  the  rent 
brought  by  neighboring  lands  of  like  quality,  during  the  same  time,  and  also 
evidence  that,  during  that  time,  many  neighboring  lands  lay  idle,  and  that  it- 
was  common  therefor  renting  plantations  to  be  rented  once  in  every  four  or 
five  years  for  no  price  but  repairs. 

£5.]  There  is  no  law  authorizing  the  administrator  of  a  deceased  guardian  to 
make  returns  to  the  Court  of  Ordinary,  of  moneys  paid  out  for  the  ward,  ei- 
ther by  the  guardian  in  his  lifetime,  or  by  the  administrator  afterwards,  and 
such  returns,  when  made,  are  not  evidence  for  the  benefit  of  the  guardian. 

£0.]  It  is  error  to  receive  the  sayings  of  a  guardian  in  his  own  favor,  offered 
by  himself  or  his  administrator. 

£7.]  Where  a  guardian  puts  out  the  money  of  his  ward  at  interest,  and  has  to 
resort  to  suits  to  collect  it  back,  it  is  right  to  allow  him  reasonable  attorneys' 
fees  for  the  collection. 

£8.]  The  only  Act  (1792)  which  provides  for  a  forfeiture  of  commissions,  on  ac- 
count of  a  failure  to  make  returns,  does  not  embrace  guardianSf  and  these, 
therefore,  are  entitled  to  the  commissions  prescribed  by  the  Act  ef  1764,  with- 
out regard  to  their  making  or  failing  to  make  returns. 

£9.]  The  rule  of  interest  against  guardians,  dec,  is  as  follows .  Up  to  the  1st 
January,  1848,  simple  interest  is  the  rule,  and  compound  interest  the  excep- 
tion— simple  interest  except  in  cases  where  there  is  fraud  or  gross  negli^ence^ 
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tncl  tbea  compound  interest,  the  compounding  to  be  done  at  the  end  of  each 
period  of  six  years.  And  the  rate  of  interest,  whether  simple  or  compound, 
is  8  per  cent,  per  annum  up  to  the  Ist  January,  18-16,  and  afier  that,  7  per  cent, 
per  annum  up  to  the  l9t  January,  1848.  AAer  1st  January,  1&-18,  the  Legisla- 
ture ha»  prescribed  a  rule  of  its  own — 7  per  cent,  per  annum  for  the  fir*l  six 
years,  without  compounding,  and  6 per  cent,  perannum  compounded  annually. 

(10.]  The  failure  of  a  guardian  to  make  returns  of  the  interest  accumulated  in 
bis  bands,  is  not  by  itself  sufficient  to  authorize  the  finding  of  fraud,  and  the 
charging  of  compound  interest. 

[11.]  The  disbursements  ofa  guardian  ought  to  be  made  out  of  interest,  and  not 
of  principal. 

[12.]  The  guardian  is  entitled  each  year  to  retain  in  his  hands,  from  the  begin- 
ning of  the  year,  without  interest,  enough  of  the  funds  to  cover  the  disburse- 
meots  of  that  year. 

[13.]  The  commission  on  inlere.<t  to  which  a  guardian  is  entitled,  is  2-^  percent. 
as  the  lowest  limit,  and  10  per  cent,  as  the  highest—the  latter  to  be  reached 
or  not,  according  to  the  opinion  the  jury  may  form  of  the  skill  and  fidelity 
with  which  he  has  managed  the  estate — the  former  the  rule  where  interest 
mccumulates  in  the  hands  of  the  guardian  yr\\.\\o\x\  lending  oiU.  But  upon  all 
interest  received  (from  lending  out)  and  paid  away,  he  is  entitled  to  at  least  5 
per  cent. — ^2^  for  receiving  and  2i  more  for  paying  away. 

Iq  Equity.  Tried  in  Dougherty  Superior  Court,  before 
Judge  Allen,  November  Term,  1857. 

This  was  a  bill  filed  by  Cyrus  A.  Royston,  and  wife,  for- 
merly Marv  Frances  Cala way,  against  Mildred  A.  F.  Roys- 
ton,  administratrix  with  the  will  annexed  of  Geo.  D.  Roys- 
ton,  deceased,  former  guardian  of  said  Mary  Frances,  for  an 
account  and  settlement  of  her  estate,  which  came  into  the 
hands  and  possession  of  said  guardian. 

The  bill  states,  that  said  Mary  Frances  was  the  daughter 
of  Felix  6.  Calaway,  deceased,  and  entitled  to  a  distributive 
share  of  her  father's  estate.  That  being  a  minor,  Geo.  D. 
Royston  was  appointed  her  guardian  in  the  year  1837,  and 
received  a  large  estate  belonging  to  her,  consisting  of  money, 
Dotes,  negroes  and  land,  which  he  held  and  controlled  until 
his  death,  without  fully  accounting  for  the  same. 

The  bill  contains  various  distinct  and  specific  charges, 
which  will  fully  appear  in  the  proceedings  had  on  the  trial. 

Defendant  filed  her  answer,  and  the  parties  went  to  trial. 
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All  the  facts  necessary  to  a  full  and  clear  understanding  of 
the  points  and  questions  adjudicated,  are  embodied  in  the 
bill  of  exceptions  and  the  opinion  of  this  Court  following : 

Georgia,  Dougherty  Countf. 

Be  it  remembered,  That  on  the  tenth  day  of  December,  at 
the  November  Term  of  the  Superior  Court  of  said  county, 
1857,  the  case  of  Cyrus  A.  Royston,  and  his  wife,  Mary 
Frances  Royston,  (late  Mary  Frances  Calaway,)  against  Mil- 
dred A.  F.  Royston,  administratrix  with  the  will  annexed  of 
George  D.  Royston,  deceased,  it  being  a  casein  equity  for  an 
account  of  the  actings  and  doings  of  the  said  George  D.  Roys- 
ton as  guardian  of  the  said  Mary  Frances  Royston,  fromSep- 
tetilber  1838,  till  his  death  in  March,  1852,  and  relief;  and 
the  sauie  being  announced  ready  for  trial  by  the  parties,  the 
solicitors  for  complainant  moved  to  strike  from  the  answer 
for  impertinence,  the  charge  that  Edward  Swaine,  who  had 

intermarried  with Calaway,  the  other  child  of  Fehx 

G  Calaway,  the  sister  of  the  said  Mary  F.,  had  settled  with 
tlie  administratrix  on  the  terms  proposed  by  her  to  the  said 
Cvrus  A  Royston  and  his  wife,  and  had  allowed  her  in  the 
settlement  one-half  the  note  on  Thomas  Chaffin,  which  was 
a  matter  of  litigation  with  the  parties,  and  the  said  Court,  the 
Hon  Alexander  A.  Ali.en,  Judge,  denied  the  motion,  and 
the  complainants  excepted.    And  the  said  complainants,  by 
their  counsel,  also  moved  the  Court  to  strike  from  the  answer 
the  calculation  made  by  defendant's  counsel  on  the  return, 
and  exhibited  as  part  of  their  answer  referred  to  as  being  im- 
nertinent,  and  as  not  being  really  a  part  of  the  answer,  to 
which  counsel  for  respondent  objected,  and  the  Court  sus- 
tained the  objection  and  refused  to  strike  the  calculation  from 
the  answer,  and  the  counsel  for  complainants  excepted,  and 
now  assigns  said  decisions  and  ruling  as  errors.    And  the 
cause  being  submitted  to  the  jury,  the  return  of  the  said  Geo 
D.  Royston,made  totheCourtof  Ordinary  of  Taliaferro  coun- 
,;  wi  submitted  as  certified  by  J.  Oneal.  Clerk  of  the  Court 
of  Ordinary,  the  same  being  an  exhibit  to  complainant's  bill 
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— and  then  read  in  evidence  the  depositions  of  Gilbert  Kenty 
taken  by  commission,  who  swore,  that  he  borrowed  five  luin- 
ared  dollars  of  Geo.  D.  Royston,  to  the  best  of  his  recollec- 
tioD,  in  1639  or  1S40 ;  that  it  was  six  years  before  he  paid  it 
all,  reducing  it  gradually  every  year.  He  paid  12j  per  cent. 
interest  upon  the  money  all  the  while  except  the  last  year;  , 
that  year  he  paid  S  percent.  Don't  recollect  now  what  the 
whole  he  paid  Roysion  amounted  to.  The  note  he  gave 
Royston  was  payable  to  Geo.  D.  Royston,  guardian  of  the 
orphans  of  Felix  Calaway.  Royston  told  witness  that  the 
money  belonged  to  the  orphans  of  Felix  Calaway,  deceased. 
The  counsel  then  read  in  evidence  the  depositions  of  IVil- 
Ham  Peake,  who  swore,  that  he  had  never  known  the  land 
of  F.  G.  Calaway  before  his  death  ;  first  saw  it  in  September, 
1838,  and  became  well  acquainted  with  most  of  the  cleared 
land  in  1S39,  having  cultivated  a  part  of  the  plantation  du- 
ring that  year  as  a  renter,  and  he  also  cultivated  a  part  of  it 
the  ensuing  year — renting  the  second  year  from  Dr.  Royston, 
who,  to  the  best  of  his  knowledge  and  belief,  controlled  and 
occupied  the  plantation  until  his  death.  Does  not  distinctly 
recollect  whether  his  agent  rented  the  part  he  cultivated  in 
1839  from  Dr.  Royston  or  from  the  administrator  of  Dr.  Cal- 
away. He  supposed  there  were  between  three  and  four  hun- 
dred acres  of  cleared  land  at  that  time — perhaps  more — the 
most  of  which  he  considered  first  quality.  He  was  willing 
to  rent  the  plantation  for  a  term  of  ten  years,  and  said  he  was 
willing  to  give  an  annual  rent  of  one  thousand  dollars  for 
ten  years  to  come.  He  considered  the  plantation  worth  this 
sum,  or,  one  thousand  dollars  annually  during  the  last  five  or 
six  years  now  past.  These  depositions  taken  25th  May,  1855. 
He  has  not  particularly  known  the  plantation  or  examined 
it ;  does  not  know,  of  his  own  knowledge,  what  was  Dr. 
Royston's  manner  of  renting  out  the  land  ;  whether  he  ad- 
vertised or  notified  the  people  of  the  time  and  place  of  rent- 
ing or  not ;  was  never  present  at  any  public  renting  of  the 
and ;  in  1840  he  rented  a  field  of  ioxiy  or  fifty  acres  privntnlv 
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from  Dr.  Royston,  at  four  dollars  per  acre.  His  opinion  of 
the  annual  value  of  plantation, as  a  rent,  may  be  known  from 
the  offer  he  hereinbefore  mentioned.  Does  not  recollect  what 
reason  Dr.  Royston  may  have  assigned  why  he  did  not  im- 
prove or  clear  the  land.  That  Chafiin  gave  his  note  to  Dr. 
Royston,  as  guardian,  for  eight  or  nine  hundred  dollars  for 
borrowed  money;  witness  was  security  on  the  note,arrd  some 
time  in  the  fall  of  IS40  gave  notice  to  Dr.  Royston  to  bring 
suit  on  said  note,  because  he  believed  that  Chaffin  would 
soon  fail,  and  he  was  unwilling  to  stand  any  longer  for  him. 
In  a  few  days  or  weeks  Dr.  Royston  gave  up  the  note  on 
which  he  was  security,  and  took  in  lieu  thereof,  Chafiin's 
individual  note  without  security.  The  Dr.  remarked  that 
"he  was  not  afraid  to  trust  Chaffin,"  or  words  to  that  effect- 
That  about  the  year  ISU  he  was  at  Dr.  Royston's  home  in 
Baker  county,  and  being  about  to  pass  by  Mr.  Pope's  house, 
the  Dr.  requested  him  to  inform  Mr.  Pope  that  he  wanted  the 
latter  to  pay  off  a  note  or  a  part  thereof.  The  Dr.  remarked 
to  him  that  Pope  was  giving  12|  per  cent,  on  the  money; 
was  not  requested  to  collect  the  money,  but  only  to  notify 
Pope  that  the  money  was  needed  by  Royston.  Does  not 
remember  Pope's  saying  anything  about  the  rate  of  interest, 
and  in  answer  to  the  cross  interrogatories,  swore  that  he  was 
well  acquainted  with  most  of  the  cleared  lands  in  1840,  and 
since  that  time  has  not  particularly  examined  the  cleared 
lands.  Has  often  passed  the  houses  in  which  Dr.  Calaway 
lived ;  was  acquainted  and  is  acquainted  with  the  houses  put 
on  the  premises  by  Dr.  Royston,  which  are  located  between  a 
quarter  and  half  mile  from  the  old  Calaway  houses.  In  my 
judgment  the  buildings  of  every  description  erected  by  Roys- 
ton are  worth  about  five  hundred  do.lars  more  than  those 
left  on  the  premises  by  Dr.  Calaway.  Is  not  acquainted  with 
the  clearings  of  land  or  the  fences  made  by  Dr.  Royston.  Dr. 
Calaway  died  in  1836,  he  thinks.  At  the  time  he  signed  the 
note  as  security  to  Chaffin,  he  considered  him  solvent,  but 
some  time  before  Christmas,  1841,  he  did  not  consider  him 
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solvent,  and  was  unwilling,  for  this  reason,  to  stand  any 
longer  for  him,  and  so  notified  Dr.  Royston,  who  gave  up  the 
note  and  took  Chaffin's  individual  note,  without  security, 
remarking  he  would  trust  Chaffin,or  words  to  that  effect.  At 
the  lime  of  this  last  transaction,  he  is  not  aware  that  prudent 
men  did  lend  money  to  ChafEn  without  good  security;  he 
certainly  would  not  have  done  so.  He  did,  while  he  consid- 
ered Chaffin  solvent,  stand  security  for  him  for  large  amounts^ 
and  had  subsequently  to  pay  large  amounts  for  him.  At  the 
time  he  gave  notice  to  Dr.  Royston,  he  considered  Chaffia 
very  doubtful  indeed,  and  at  that  time  Chaffin  had  not  noti- 
fied his  securities  of  his  true  condition,  nor  had  he  turned 
over  any  portion  of  his  effects,  or  property,  for  their  protec- 
tion, so  far  as  he  knows  or  believes. 

The  complainants  then  read  the  depositions  of  James 
Peake^  who  swore,  that  he  did  not  borrow  money  of  George 
D.  Royston,  but  that  said  Royston  bought  notes  on  him,  and 
wailed  with  him  from  one  to  three  years  to  pay  ihem.  Dr. 
Royston  said  it  was  money  belonging  to  the  heirs;  he  said 
he  had  purchased  negroes,  some  mules  and  wagon,  with  his 
oivn  money,  which  had  about  exhausted  his  funds,  or  a  little 
mora  The  notes  traded  for  pn  witness  amounted  to  some- 
thing near  two  thousand  dollars;  he  can't  say  whether  it  was 
over  that  or  under  it,  at  \2\  per  cent.  G.  D.  Royston  told 
him  he  was  loaning  money  belonging  to  the  heirs,  part  of 
which  he  loaned  at  12 J  per  cent. ;  as  to  how  much  and  how 
long,  does  not  know. 

Complainants  then  introduced  Boij.  O.  Keaton,  who  swore, 
that  he  knows  the  land;  worth  $3  per  acre  rent  from  1840 
to  the  death  of  Dr.  Royston  in  1858,  annually;  never  heard 
of  any  public  renting  by  Dr.  Royston ;  Dr.  Royston  went  into 
possession  soon  after  his  intermarriage  with  Mrs.  Calaway; 
don't  remember  when  ihat  was.  There  were  from  300  to 
400  acres  cleared  land  when  Dr.  Royston  took  possession. 
The  fence  appeared  in  bad  condition ;  Dr.  Royston  repaired 
fences,  and  put  a  good  log  cabin  on  it — four  or  five  rooms  to 
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it;  had  a  gin-house  and  screw;  does  not  know  what  the 
house  was  worth ;  the  land  was  worth  two  dollars  per  acre 
rent  from  1840  to  1852,  after  deducting  repairs. 

Hamlin  J.  Cook  was  then  introduced,  who  swore,  that  he 
borrowed  money  of  Dr.  Royston  ence  at  8  per  cent;  Roys- 
ton  said  his  rate  of  interest  was  15  per  cent.  Said  he  had 
the  money  of  Calaway's  children  to  loan ;  refused  to  shave 
paper  at  less  than  16  percent  On  cross-examination,  said 
that  he  sold  brick  to  Royston  for  the  house  he  built  on  the 
lands.  Dwelling,  out-houses  and  gin -house  were  all  worth 
^1,200  or  §1,500.  Dwelling  house  double  pen,  one  and  a 
half  stories  high  log  house.  Royston  cleared  ei'-^hiy  acres  ; 
worth  to  clear  it  three  to  four  dollars  per  acre.  The  defend- 
ant's counsel  asked  witness  how  much  the  iniprovomenis 
put  on  the  land  by  Dr.  Royston  added  to  its  value,  to  which 
counsel  for  the  complainants  objected,  and  the  Court  over- 
ruled the  objection,  and  complainant  excepted,  and  witness 
swore  that  the  improvements  added  to  the  value  of  the  land 
considerably,  but  how  much  he  could  not  say;  and  that  the 
Peggy  Howard  lands  lay  out  in  the  year  1841  without  rent; 
aportion  of  th^  Porter  lands  lay  out  part  of  the  time  between 
1841  and  1850,  and  against  the  exceptions  of  counsel  for 
complainants,  witness  was  allowed  to  state  it,  it  wsis  almost 
the  universal  rule  that  every  four  or  five  years  renting  plan- 
tations were  rented  for  repairs  of  the  dilapidated  portions  of 
the  plantation,  and  that  the  Henderson  place,  adjoining  the 
Calaway  lands,  rented  one  year  for  fifty  cents  per  acre,  and  to 
which  the  complainants  excepted.  The  lands  were  worth  two 
dollars  per  acre  rent  per  annum,  besides  improvements.  The 
house  was  built  in  1842;  was  occupied  by  no  one  but  Dr. 
Royston  till  his  death.  The  Calaway  lands  are  the  very  choice 
lands  in  the  whole  country. 

U.  M.  Robert  was  then  sworn,  who  said  he  rented  land 
adjoining  the  Calaway  plantation  in  1849,  and  thinks  the 
Royston  place  was  worth  two  dollars  for  that  year,  and  every 
year  since;  offered  to  rent  the  place  one  year,  and  Royston 
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told  him  he  wanted  it  himself;  rented  adjoining  place  from 
Clarke  of  .r*  tarksville^  at  §1  or  $2  per  acre,  and  place  in  a  di- 
lapidated condition.  Peggy  Howard's  land  rented  by  him 
was  worn  out,  and  the  Royston  lands  as  good  as  any  in  the 
country. 

Wm.  H.  Roberty  sworn  by  complainant,  testified,  that  he 
attended  to  his  father's  (U.  M,  Robert)  business  on  the  Peg- 
gy Howard  place,  adjoining  the  Calaway  or  Royston  place. 
He  saw  one  advertisement  stuck  on  a  tree  at  the  pojst-office 
at  Dr.  Eoyston's  house,  for  the  rent  of  the  lands,  and  went 
there  that  day,  and  the  place  was  rented  oiU  before  break- 
fast; that  he  ate  breakfast  early  and  went  immediately  there, 
and  was  told  when  he  got  there,  by  Royston  and  his  over- 
seer, that  the  land  was  rented,  and  that  Royston  rented  it. 
There  was  no  one  there  but  Royston  and  the  overseer;  that 
his  father  would  have  done  better  to  have  paid  three  dollars 
per  acre  for  the   Royston  land  than   to  have  cultivated  the 

Peggy  Howard  place  free  of  rent.     And  complainants  here 

closed  their  case. 

Evidence  for  Defendants, 

Wm.  NewMom  swore,  that  Dr.  Royston.  moved  on  the  lan^ 
in  1841,  the  first  of  the  year;  cleared  75  acres  and  planted 
it  in  1841 — clearing  on  the  east  side  of  the  creek;  cleared  20 
acres  connected  with  the  Proctor  field,  also  on  the  east  side  of 
the  creek.  Cleared  land  on  the  west  side  of  the  creek,  300 
or  400  acres  before  Newsom  went  there.  The  annual  rent  of 
the  lands  worth  two  dollars  per  acre,  and  the  improvements 
kept  up ;  thinks  there  is  now  open  on  the  place  fire  hundred 
acres.  The  twenty  acres  cleared  in  the  Proctor  field  was 
fenced,  and  clearing  not  worth  so  much — gin-house,  dwelling 
and  other  improvements  worth  f  500  or  {8600.  Knows  the 
Jones  or  Howard  place;  knows  that  in  1852  that  the  lands 
were  rented  after  breakfast — 11  or  12  o'clock.  He  bid  one 
bid  himself,  and  Royston  took  it  at  the  next  bid.  There  was 
comparatively  no  competition   in  the   bidding.      Borrowe 
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money  from  Royston  at  lawful  interest;  told  witness  that  he 
did  not  lend  at  lawful  interest  to  every  one. 

Jonathan  Davis  was  next  sworn  by  defendant,  who  testi- 
fied, he  knows  the  lands.     The  first  year  Royston  worked  the 
lands  lands  rented  high,  but  for  several  years  thereafter  lands 
rented  from  twenty-five  to  fifty  cents  per  acre;  Howard  lands 
rented  one  year  for  $1  per  acre,  as  valuable  if  not  more  so, 
than  the  Calaway  lands.     Witness  rented  one  year  the  Island 
place,  equal,  or  nearly  so,  to  the  Calaway  place,  at  fifty  cents 
•per  acre.     To  this  testimony  counsel  for  complainants  ob- 
jected, and  the  objection  was  overruled,  and  the  complain- 
ants excepted.     The  Porter  place,  comparing  favorably  with 
the  Calaway  place,  rented  from  fifty  cents  to  §1   per  acre, 
From  1841  to  1854  a  fair  average  price  of  the  rent,  with  im- 
provements, from  §1   to  ?1  50  per  acre.     When  Royston 
-went  there,  could  not  have  been  more  than  two  hundred  and 
twenty-five  to  two  hundred  and  fifty  acres  cleared — seventy 
acres  cleared  in  one  field  and  forty  in  another  by  Dr.  Roys- 
ton ;  worth  to  clear  it,  five  to  six  dollars  per  acre.     House 
put  up  by  Royston  is  a  double  log  house  one  and  a  half  sto- 
ry, sheded  in  the  rear  and  piazza  in  front — altogether  worth 
jgSOO  or  $1,000.     If  the  place  had  been  rented  at  public  out- 
cry from  1841  to  1854,  for  three  or  four  years,  it  would  have 
brought  its  full  value  without  reference  to  fences,  but  after 
that  don't  think  it  would  have  rented  at  all.     Dr.  Royston 
left  it  in  good  repair.     The  Hents  place  went  into  dilapida- 
tion.    He  was  present  one  year  when  the  Calaway  lands 
were  rented  ;  Dr.  Royston  rented  it  himself — this  was  between 
1841  and  1844.     Don't  remember  whether  David  H.  Janes 
was  there.     Has  seen  an  advertisement  for  the  rent  of  the 
land;   don't   remember   what  it  brought.     Knows   nothing 
about  the  renting  of  the  Calaway  place  but  one  year.     The 
Island  place  was  rented  by  witness  one  year,  from  1841  to 
1843.     At  the  Howard  renting,  some  thirty  people  were  pre- 
sent.    In  1841,  1842,  1843  and   1844,  cotton  ranged  from 
three  and  a   half  to  six  cents.     Complainants  by  their  solici- 
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tors,  objected  to  all  the  testimony  of  all  the  witnesses  in  re- 
lation to  what  other  lands  rented  at — the  objection  being 
overruled  and  the  evidence  allowed,  complainants  excepted, 
and  now  assign  the  same  as  error. 

Roger  Q.Dickinson  being  sworn,  the  defendants  proposed 
to  prove  the  standing  of  Thomas  Chaffin  in  1840  and  1841', 
to  which  complainants  objected,  and  the  objection  was  over- 
niled,  and  counsel  for  complainants  excepted,  and  witness 
then  testified  that  he  knew  Chafiin  in  1840  and  1841,  and 
that  he  was  considered  very  good  until  about  1841 ;  that  W. 
Peake  was  his  partner,  and  knew  his  circumstances  better 
than  any  one  else,  and  Dr.  Royston  knew  that  Chaffin  and 
Peake  had  been  partners,  and  that  Peake  had  a  good  oppor- 
tunity to  know  his  pecuniary  condition.  Chaffin  broke  sud- 
denly; Peake  and  others  took  his  small  notes  in  the  early 
part  of  February,  1841.  Chaffin's  credit  was  good.  Exhib- 
ited note  of  Chaffin's  identical  hand  writing.  A  short 
time  before  1st  March,  1841,  ninety-nine  one  hundreths 
of  the  people  of  Chaffin's  acquaintance  would  have  credited 
him  readily.  Chaffin  and  Peake  had  been  in  partnership  be- 
fore 1841,  and  Dr.  Royston  knew  iX.  Witness  and  William 
Peake  were  on  Chaffin's  paper  for  a  large  amount.  He 
would  have  thought  it  very  imprudent  to  have  given  up 
Chaffin's  note,  with  William  Peake  as  security,  and  taken 
Chaffin's  none  without  security  in  January,  1841. 

The  defendant  then  read  in  evidence  Mrs.  Calaway's  elec- 
tion of  a  child's  part  in  lieu  of  a  dower  out  of  the  lands  of 

F.  G.  Calaway. 

The  defendant  offered  to  read  the  returns  made  by  defend- 
ant, as  administratrix  with  the  will  annexed  on  the  estate  of 

G.  D.  Royston,  as  annexed  to  answer  as  an  exhibit — to  which 
complainant  objected:  1st.  Because  the  Court  of  Ordinary 
of  Lee  county,  to  whom  the  returns  were  made,  had  no  ju- 
risdiction; and  2d.  Because  defendant  could  not  make  re- 
turn of  expenditures  as  guardian  of  the  ward  of  testator: 
which  objection  was  sustained,  and  counsel  for  defendant 
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moved  for  continuance,  and  the  Court  having  decided  that 
the  defendant  was  entitled  to  a  continuance,  counsel  then 
withdrew  the  objection,  and  the  returns  were  read  as  evi- 
dence. The  note  of  Chaffin  was  then  read,  dated  1st  Janua- 
ry, 1841,  due  one  day  after  date,  for  nine  hundred  dollars,  and 
a  receipt  of  C.  A.  Royston  on  8th  November,  1852,  for  three 
hundred  and  forty  dollars,  and  another  receipt  of  complain- 
ant for  g343  82,  dated  7th  March,  1853;  one  receipt  dated 
November  10th,  1852,  for  g3,800;  one  receipt  dated  1st  Janu- 
ary, 1853,  for  g3,000;  owe  receipt  dated  2d  March,  1853,  for 
JI800;  and  one  other  receipt  dated  25th  May,  1854,  for 
$2,625  09. 

•Defendant  then  offered  to  read  the  depositions  brought  in- 
to Court  by  complainant,  of  James  H,  Ragan  and  Edward 
Janes,  and  proposed  to  read  that  part  of  the  depositions  which 
gave  the  sayings  of  Geo.  D.  Royston,  to  which  complainants 
objected,  and  the  objection  was  overruled,  and  complainants 
excepted.  They  swore  that  George  D.  Royston  said  he  would 
lose  111,000,  money  he  had  loaned  Chaffin;  that  the  rent  of 
the  lands  were  worth  from  one  to  two  dollars  per  acre  from 
the  time  Royston  had  them. 

Defendant  introduced  the  testimony  of  Thomas  Chaffin, 
(and  complainants  objected  on  account  of  interest,  and  the 
Court  overruled  the  objection,  and  the  complainants  excep- 
ted,) who  swore,  that  he  had  many  pecuniary  transactions 
with  G.  D.  Royston,  the  last  of  which,  fourteen  years  ago, 
and  he  gave  Royston  his  notes ;  does  not  remember  whether 
it  was  on  his  individual  account  the  money  was  loaned  or  his 
ward's;  note  not  yet  paid;  that  his  circumstances  were  pros- 
perous when  he  borrowed  that  time;  did  borrow  of  prudent 
men  without  security.  William  Peake,  Royston,  and  others, 
were  on  his  note,  or  notes,  as  security,  and  he  turned  over  to 
Dickinson,  Peake  and  Dewberry's  assets  of  fifty  thousand 
dollars,  to  save  them,  as  he  thought,  amply  suiiicient  to  pro- 
tect his  sureties.     Dr.  Royston  loaned  him  the  money  in  good 
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faith;  that  he  had  good  reason  to  believe  he  was  solvent; 
that  witness  failed  suddenly. 

Jonathan  Davisy  recalled. — Thinks  about  two  hundred 
and  fifty  acres  cleared  land  when  Royston  got  possession. 
Itoyston  loaned  Oglesby  money  at  eight  per  cent,  and  Dr. 
Hoyston  said  he  did  not  loan  his  ward's  money  at  over  eight 
per  cent,  or  lawful  interest.  To  the  sayings  of  Royston, 
counsel  for  complainants  objected,  and  the  objection  was 
overruled  by  the  ("ourt,  and  complainant  excepted.  He  was 
very  well  acquainted  with  Thomas  Chaffinin  1841;  was  good 
until  the  first  of  the  year  1841;  that  his  failure  was  sudden  and 
expected  t9  his  friends.  On  cross  examinationy  said  Roys- 
ton loaned  Oglesby  $1,200  or  g  1,500,  and  it  was  sometime 
between  1S40  and  1845;  Chaffin  was  a  man  of  large  busi- 
ness, and  a  speculator.  Peake  and  Dr.  Dickinson  stood  his 
security.  He  bought  and  sold  land.  In  the  beginning  of 
1841,  witnes*?  stood  Chaffin's  security  on  amount;  that  he 
knew  of  the  loans  to  Oglesby  by  hearsay  alone.  All  this 
ruled  out  by  the  Court. 

David  ^.   Vason  was  then  sworn,  who  stated  that  Dr. 
Royston  held  a  note,  principal  and  interest,  for  about  $10,900 
at  the  time  stated,  on  Oglesby ;  Pope's  note  about  the  same 
amount,  probably  less;  one  payment  on  Pope's  note  made  a 
short  time  after  his  death.     Pope  died  June,  1846 ;  settled  at 
eight  per  cent.     Rents  from  184 1  till  1844  very  low ;  Schley's  * 
place,  William's  place,  Porter's  place,  Hents'  place,  and  a 
large  number  of  places  vacant;  that  the  lying  out  of  these 
lands  afiected  considerably  their  value.    To  this  evidence 
objections  were  made  by  complainant  and  overruled  by  the 
Court,  and  excepted  to  by  complainant.    That  this  planta- 
tion could  have  sold  within  two  years  for  twenty  dollars  per 
acre;  thinks  it  worth  that  now.     The  defendant  asked  witness 
thus:  *  Mr.  Vason,  do  you  know  what  efforts  Mrs.  Royston 
made  to  collect  money  to  pay  complainants?"  To  which  ttie 
counsel  for  complainant  excepted,  and  the  Court  overruled  the 
objection,  and  counsel  for  complainant  excepted,  and  witness 
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then  testified,  that  soon  after  Mrs.  Royston  took  charge  of 
the  estate,  she  instituted  suits  to  a  large  amount  to  get  mo- 
ney to  pay  off  Dr.  Royston's  wards,  and  it  was  worth  two 
and  a  half  or  three  .per  cent,  on  the  amount.  Paid  Oglesby's 
note ;  6  or  g8,000.  There  was  at  the  time  Dr.  Royston 
took  possession  of  the  land,  two  hundred  and  twenty  acres 
on  west  side  of  the  creek,  and  Proctor  field  on  east  side  of 
forty  acres.  On  cross  exa?ninationf  Royston  cleared  seventy 
or  eighty  acres ;  cleared  in  another  field  forty  acres.  To  clear 
the  lands  was  worth  eight  or  ten  dollars  per  acre.  Did  not 
come  here  till  1840.  Paid  off  part  of  Ogleby's  note  in  mo- 
ney  and  part  in  other  notes  payable  to  Mrs.  Royston,  as  ex- 
ecutrix, and  was  given  for  rent  of  land  and  purchase  made  at 
sale  of  Royston's  property,  one  thousand  and  one  hundred 
dollars  paid  in  a  note  on  Joseph  Bond. 

JV.  J.  Lawton  sworn  for  defendant,  and  says :  That  the 
assets  of  G.  D.  Royston,  consisting  in  lands,  negroes,  mules 
and  notes;  some  notes  payable  to  Royston  as  guardian,  but 
most  of  them  to  Royston  individually.  Mrs.  Royston  pro- 
ceeded to  collect  notes,  and  gave  five  per  cent  for  the  first 
jll,000,  and  two  and  a  half  per  cent,  for  all  after;  cannot 
say  what  amount  was  payable  to  Royston  as  guardian.  He, 
as  agent  for  defendant,  rented  the  land  once  to  Oglesby  at 
^900  one  year,  (1853;)  worth  as  much  in  1850,  1851,  1852 
as  in  1855.  Over  twenty  thousand  dollars  of  notes  of  hand 
at  his  death,  and  all  have  been  collected. 

The  complainants  in  rebuttal,  introduced  fVilliam  H. 
Softer/,  who  swore:  That  he  heard  George  D.  Royston  say 
that  he  had  $10,000  of  his  ward's  money  out  at  interest,  and 
loaned  it  out  at  twelve  and  a  half  per  cent.  The  evidence 
being  closed,  counsel  moved  to  detach  from  the  answer  a 
statement  and  calculation  made  by  defendant's  counsel. 
The  Court  ruled  it  was  not  evidence,  and  admitted  it  as  plead- 
ing- 
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The  evidence   and  argument  of  counsel  having  closed^, 
complainant's  solicitors  requested   the  Court  to  charge  the 
jury,   Mhat    hy  the   Act   of    1792,   executors   and    admin- 
istrators are  required  to  make  annual  returns  of  the  state 
and  condition  of  their  estates  by  the  first  day  of  Janua- 
ry, or  within  ten  days  thereafter,  and  that  by  Act  oTlSlO, 
it  was  extended  to  guardians,  and  that   the  Act  of  1792 
was  of  force  as  regards  the  time  within   which  the  returns 
are  to  be  made  until  the  Act  of  1S50,  which  extends  it  to  1st 
July,  and  that  unless  full  and  correct  returns  are  made  and 
rendered  in  manner  pointed  out  by  law  in  each  and  every 
year,  the  executor,  administrator,  or  guardian  shall  prefix  his 
commissions,"  and  which  the  Court  refused  to  do,  but  gave 
the  request  with  the  qualification  that  the  executor  or  ad- 
ministrator would  be  entitled  to  commissions  for  the  year  for 
which  returns  were  made. 

2d.  That  if  the  Jury  believe  there  was  a  fraud  practiced 
by  Dr.  Royston  in  renting  the  ward's  lands,  they  are  author- 
ized to  go  behind  the  returns,  and  find  the  real  value  of  the 
rents  of  the  land,  and  that  in  ascertaining  whether  there  was 
a  fraud  in  relation  to  the  rents,  they  are  authorized  to  look  to 
the  amount  of  rent  in  1839,  and  to  the  amount  of  rent  in 
1840,  and  if  the  jury  believe  that  Dr.  Royston  rented  out  the 
land  in  1839,  and  that  Royston  moved  to  and  occupied  it  in 
1840,  and  the  rent  was  $299  or  0399,  in  1839,  and  224  i» 
1840,  and  the  renting  was  private  and  in  secret,  and  at  any- 
time rented  before  breakfast,  these  facts  found  to  exist,  the 
jury  may  infer  fraud.    This  was"  given  as  the  law. 

3d.  That  if  the  complainants  in  this  bill  were  attempting 
to  recover  the  value  of  the  land  in  this  suit,  then  the  defend- 
ant would  be  entitled  in  equity  to  set  o£f  the  value  of  the 
improvement  put  upon  the  premises  by  Dr.  Royston ;  but  if 
tfie  jury  believe  from  the  evidence  the  building  of  the  dwel- 
ling house,  gin  house  and  cotton  screw,  &c.,  were  put  on  the 
farm  by  Dr.  Royston  in  1852,  for  his  own  use  and  conven- 
ience, and  that  he  occupied  the  premises  until  they  become 
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dilapidated,  then  these  improvements  or  value  thereof  ought 
not  to  be  allowed  the  defendant,  and  the  Court  refused  so  to 
charge,  and  complainant  excepted. 

4th.  That  to  entitle  a  guardian  to  commissions,  he  must 
make  his  annual  returns  as  pointed  out  by  law,  and  he  is  not 
entitled  to  any  commissions  upon  any  funds  of  which  he 
has  made  no  returns;*  and  hence  no  matter  what  amount  of 
interest  Dr.  Royston,  as  guardian,  may  have  made,  yet  if  he 
has  made  no  returns  of  interest  he  cannot  be  allowed  any 
commissions  on  interest  accumulated  in  his  hands;  and 
which  he  refused  to  charge,  to  which  complainant  excepted. 

That  if  the  jury  believe  from  the  evidence  that  there  is 
any  fraud  exhibited,  either  in  Royston's  returns  or  the  parol 
evidence,  as  to  the  renting  of  the  land,  or  of  making  no  re- 
turns of  the  accumulating  interest  in  his  hands,  then  the 
mode  of  computing  the  interest  is  to  calculate  the  interest  at 
eight  per  cent,  per  annum,  for  six  years,  upon  the  amounts 
coming  into  the  guardians  hands,  and  at  the  end  of  every  six 
years  to  compound  it  up  to  the  1st  January,  1848;  and  from 
the  1st  January,. 1848,  calculate  the  interest  at  seven  percent, 
for  six  years,  and  after  six  years  compound  annually  at  six 
per  cent,  and  that  this  latter  method  obtains  whether  there 
has  been  any  fraud  or  not  since  1848 ;  and  which  charge  he 
refused  to  give  entire,  and  to  which  refusal  complainants  ex- 
cepted. The  Court  gave  this  request  except  the  sentence 
^or  in  making  no  returns  of  the  accumulating  interest  in  his 

hands." 

That  if  the  jury  believe  from  the  evidence  that  Dr.  Roys- 
ton, in  1840,  rented  to  Wm.  Peake  forty  or  fifty  acres  of  the 
land  at  $4  per  acre,  and  returned  rent  for  that  year,  only 
^24  65,  this  is  strong  evidence  of  fraud,  and  the  jury  will 
make  him  open  all  the  returns  of  rent  and  find  the  real  value 
as  proven  by  the  evidence ;  and  if  the  jury  so  find,  compound 

•  The  Court  gave  in  charge  the  firat  part  ot  this  requeati  but  refused  the  de- 
Auction. 
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interest  is  to  be  comimted  against  defendant,  as  specified  in 
the  seventh  request,  and  which  the  Court  refused  to  charge, 
and  to  which  refusal  to  charge  in  the  several  requests,  and 
to  the  charges  made,  the  counsel  for  complainant  excepted, 
and  now  assigns  the  same  as  error. 

And  the  counsel  for  defendant  requested  (he  Court  ia 
writing,  to  charge  the  jury,  1st,  that  defendant  is  entitled  to 
two  and  a  half  per  cent,  on  all  sums  received  by  6.  D.  Roys- 
ton,  as  guardian,  and  two  and  a  half  per  cent,  on  all  sums 
paid  out  by  him,  as  guardian,  in  those  years  that  he  made 
returns;  and,  2d,  that  he  is  entitled  to  ten  per  cent  com- 
missions on  all  the  gross  accumulations  of  interest  on  the 
fund  in  his  hands  during  his  guardianship ;  and  which  the 
Court  charged,  and  the  counsel  for  complainant  excepted  to 
the  charge,  and  now  assigns  the  same  as  error. 

The  complainants  asked,  as  the  fifth  ground,  the  Court  to 
charge,  that  in  making  a  settlement  with  a  guardian  for 
trast  funds  in  his  hands,  simple  interest  at  eight  per  cent  per 
annum  on  the  principal  to  1st  Jan.,  1846,  and  at  seven  per 
cent  per  annum  from  that  time  t^  the  mle,  and  that  rests  are 
the  exception  to  (hat  rule,  and  a  rest  is  never  allowable  unless 
a  special  case  is  made  of  gross  neglect,  fraud,  or  some  such 
circumstance  is  shown;  and  in  (he  six(h  ground,  that  in 
making  their  calculation  they  must  keep  the  principal  sum, 
and  cannot  separate  and  pay  the  expenses  out  of  the  interest, 
when  a  sufficiency  had  accumulated  in  the  hands  of  the 
guardian  for  that  purpose;  to  which  charge  the  counsel  for 
complainant  excepted,  and  now  assigns  as  error.  And  the 
seventh  ground  of  request  of  defendant  was,  that  if  they  are 
satisfied  from  the  evidence  that  the  funds  of  this  complain- 
ant in  the  hands  of  Roystou  at  his  death  were  in  notes,  and 
she  had  to  pay  lawyers  commissions  to  reduce  the  same  to 
money  to  meet  this  demand,  then  defendant  is  entitled  to  a 
deduction  of  so  much  of  said  fees  as  has  been  proved    And 
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in  the  eighth  ground,  that  in  making  their  calculations  t>om 
the  first,  the  guardian  is  entitled  to  retain  enough  of  the  fund 
in  his  hands,  without  paying  interest  on  the. same,  to  cover 
the  disbursements  for  the  following  year ;  to  which  charge 
the  counsel  for  complainant  excepted,  and  now  assigns  the 
same  as  error.  In  the  ninth  and  tenth  ground,  the  counsel 
for  defendant  requested  the  Court  to  charge  the  jury,  that  if 
they  are  satisfied  from  the  evidence  that  the  land  was  fairly 
rented,  and  brought  all  that  it  would,  then  complainant  oan» 
not  disturb  the  rent  returns  as  made;  but  if  they  arc  not  sat- 
isfied the  renting  was  properly  done,  or  brought  what  the 
lam!  was  worth  for  rent,  or  what  it  would  have  done  if  oth- 
erwise rented,  then  they  can  open  the  returns  and  go  for  the 
value  of  the  rents;  but  in  doing. this  they  may  take  into  con- 
sideration the  improvements  put  by  Royston  on  the  planta- 
tion, the  clearing  the  land,  building  of  houses,  and  keeping 
the  plantation  in  proper  state  of  cultivation,  and  if  these  im- 
provements were  worth  more  (taking  into  consideration  the 
increased  value  of  the  land,  these  when  added  to  the  rents 
charged,)  than  the  actual  value  of  the  rent  for  the  whole  tirne^ 
then  the  complainant  will  not  be  entitled  to  recover  anything 
on  account  of  the  low  amount  of  the  rents  returned;  and 
which  the  Court  charged,  and  to  which  charge  the  counsel 
for  complainants  excepted,  and  now  assigns  the  same  as  error 
In  the  eleventh  and  last  ground,  the  counsel  for  defendant 
requested  the  Court  to  charge  the  jury,  that  under  the  stat- 
ute of  1810,  it  is  not  necessary  that  the  guardian  shall  make 
his  return  within  ten  days  from  1st  January  in  each  year.  It 
is  sufficient  that  the  returns  are  made  annually;  that  it  is  not 
necessary  for  a  guardian,  in  his  annual  returns,  to  include 
the*amount  of  the  accruing  interest;  it  is  only  necessary  to 
charge  himself  with  the  principal  sum  received,  and  report 
all  the  disbursements  made  for  the  year  previous ;  and  which 
was  given  in  charge  by  the  Court,  and  to  which  counsel  for 
complainants  excepted,  and  now  assigns  the  same  as  erron 
And  also  assigns  the  several  rulings  and  charges  and  refusal 


MACON,  JUNE  TERM,  1859.  99 

Roytton  et  uz.  vs.  Roytton,  adm*x. 


to  charge  as  requested  by  complainants,  as  error,  and  prays 
that  this  bill  of  exceptions  may  be  certified,  &c. 

Warren  &  Warren;  and  Scarborough,  for  plaintiffs  in 
error. 

Strozier  ;   Slaughter  ;  Lton  &  Irwin  ;  Vason  k  Datis^ 
contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion 

This  is  a  bill  by  Cyrus  A.  Royston  and  wife,  against  the 
administratrix  of  George  D.  Royston,  who  was  guardian  of 
the  wife,  for  an  account  of  his  ward's  estate.  Each  party 
brings  a  writ  of  error,  but  by  combining  the  two  cases,  each 
side  assigns  error  in  this  case,  wherein  the  complainants  be- 
low are  plaintiflfs  in  error. 

\\^  The  first  assignment  of  error  by  the  complainants,  is 
the  refusal  of  the  Court  to  strike  out,  as  impertinent,  a  por- 
tion of  defendant's  answer,  instituting  an  invidious  compari- 
son between  this  complainant  and  one  Swain,  who  stood  in. 
the  same  position,  but  who  is  represented  as  having  acted  a 
mnch  more  generous  part  It  was  conceded  in  the  aigument 
that  this  portion  of  the  answer  was  not  pertinent,  and  was 
calculated  to  injure  complainapt^s  case,  but  it  was  insisted 
that  the  motion  to  strike  ir,  coming  after  replication,  was  too 
late.  Such  seems  to  be  the  rule  under  the  English  system 
of  equity,  but  the  reason  for  the  rule  under  that  system  does 
not  apply  under  ours.  There  to  have  an  answer  purged  of 
impertinence  or  scandal,  it  must  be  referred  to  a  master. 
This  involves  delay,  and  hence  will  not  be  allowed  gener- 
ally, after  the  case  is  ready  for  a  hearing.  But  here  it  is 
done  by  the  Judge,  on  motion,  at  any  time  before  the  case  is 
submitted  to  the  jury,  and  one  time  for  it  involves  no  more^ 
delay  than  anothier.  Cessante  raiione  legis^  cessat  lex.  We 
the  Court  erred  in  refusing  to  purge  the  answer. 
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[2.]  The  next  assignment  of  erVor  by  the  complainaqts,  is 
the  refusal  of  the  Court  to  strike  from  the  answer  a  calcula- 
tion which  formed  a  part  of  it.  The  calculation  is  not  be- 
fore uSy  it  having  been  voluntarily  withdrawn  by  the  com- 
plainants, as  we  learn  from  the  argument,  and  we  cannot, 
therefore,  form  a  very  satisfactory  opinion  as  to  whether  it 
was  obnoxious  to  objection  or  not.  But  we  think  its  with- 
drawal cured  whatever  objection  there  might  have  been  to 
it  It  is  said  that  counsel  were  allowed  to  argue  upon  it  af- 
ter it  had  been  withdrawn.  Argumentativeness  may  be  a 
good  objection  against  an  answer,  but  it  will  scarcely  serve 
against  a  speech.  We  think  there  is  no  error  apparent  in  this 
assignment. 

[3.]  The  contested  items  in  the  account  were  mainly  rent 
and  interest,  and  the  next  assignment  of  error  is  the  allow- 
ance by  the  Court  of  evidence  to  show,  by  way  of  reducing 
rent,  how  much  value  was  added  to  the  ward's  land  by  im- 
provements put  on  it  by  the  guardian,  while  it  was  in  his 
hands.  We  think  there  was  no  error  here.  It  was  proper 
that  the  guardian  should  be  credited  with  the  value  of  the 
improvements  made  by  him,  but  at  the  same  time  he  should 
have  been  charged  with  the  rent  as  increased  by  that  super- 
added value  to  the  land. 

[4  ]  We  think  the  next  assignment  of  error  is  bad.  It  was 
proper  to  admit  evidence  showing  that  neighboring  planta- 
tions lay  idle  during  some  years  while  the  guardian  had  pos- 
session of  this  plantation,  for  this  was  a  circumstance  legiti- 
mately tending  to  lessen  the  rent,  by  showing  the  dull  de- 
mand for  lands.  Nor  was  there  any  error  in  admitting  evi- 
dence that  it  was  very  common  for  renting  plantations  to  be 
rented  once  in  every  four  or  five  years,  for  no  price  but  re- 
pairs, nor  in  admitting  evidence  of  what  rent  other  similar 
lands,  in  the  same  neighborhood,  brought  during  the  same 
years.  The  thing  to  be  proven  was  the  market  value  of  the 
rent — a  matter  of  judgment,  and  he  who  has  reasons  for  his 
judgment  is,  at  least,  as  good  a  witness  as  he  who  has  done. 
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All  these  things  are  only  reasons  for  the  judgment  of  a  wit- 
ness. 

[5.]  The  next  assignment  of  error  is  by  the  defendant. 
She,  as  administratrix  of  the  guardian,  offered  to  pur  in  evi- 
dence returns  mcide  by  her  of  moneys  paid  out  by  her  after 
the  death  of  the  guardian,  and  also  of  moneys  paid  out  b^ 
the  guardian  in  his  life-time,  but  not  returned  by  him  to  the 
Court  of  Ordinary.  We  think  this  evidence  was  properly  re- 
jected by  the  Court.  There  is  no  law  authorizing  the  ad- 
ministrator of  a  deceased  guardian  to  make  returns  for  him.. 
These  items  ought  to  have  been  proven  in  the  same  manner 
as  all  other  unreturned  items. 

[6.]  The  defendant  was  allowed,  against  the  objection  of 
complainants,  to  give  in  evi  euce  the  sayings  of  the  guar> 
dian  to  show  at  what  rate  of  interest  he  had  lent  his  ward's 
money,  and  also  to  show  that  in  relation  to  a  certain  sum 
which  he  had  le^t  to  Chaffin,  and  for  which  the  ward  was 
seeking  to  hold  him  liable  on  account  of  his  negligence,  he 
had  used  the  same  care  and  diligence  that  he  had  used  with 
his  own  money.  A  fatal  objection  to  the  evidence  is,  that  it 
was  his  sayings  in  his  own  favor,  offered  by  himself.  It  was 
improperly  admitted. 

[7.]  The  defendant  was  allowed,  against  the  objection  of 
complainant,  to  give  evidence  of  her  having  to  resort  to  law 
in  order  to  collect  the  money  which  had  been  lent  out  for 
the  ward  by  the  guardian,  and  of  reasonable  attorney's  fees 
for  these  collections.  We  think  this  was  proper  evidence, 
taking  strict  care  to  confine  it  to  collections  of  moneys  which 
were  certainly  the  ward's. 

[8.]  The  evidence  being  closed,  the  complainants  asked 
the  Court  to  charge  the  jury,  that  if  the  guardian  had  failed 
to  make  return  of  his  acts  by  the  10th  day  of  January,  for 
any  year  prior  to  1850,  he  had  forfeited  his  commissions  on 
the  whole  estate.  The  Court  refused  so  to  charge,  but 
charged  instead  that  he  was  entitled  to  commissions  on  all 
returns  which  had  been  made  in  time.     We  think  the  charge 
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asked  was  properly  refused,  and  that  the  charge,  as  given 
was  less  than  the  defendant  was  entitled  to  have  had.  The 
Act  of  1792,  {Cobb  Dig.  30G,)  is  the  only  one  providing  for 
a  forfeitur3  of  commissions  on  account  of  a  failure  to  make 
returns;  and,  sitigularly  enough,  it  does  not  embrace  guardi- 
ans in  that  provision.  Guardians,  therefore,  are  left  to  stand 
on  the  Act  of  17 64y  {Cobb  Dig.  304,)  prescribing  commissions 
without  regard  to  the  making  or  omission  to  make  returnsL 

[9.]  On  the  charge  in  relation  to  interest  both  sides  assign 
error,  and  without  repeating  what  the  charge  was,  I  will  state 
what  we  conceive  the  true  rule  of  interest  to  be.  Up  to  the 
1st  of  January,  1848,  when  the  Legislature  prescribed  a  rule 
from  that  time  forth,  we  think  simple  interest  the  rule,  and 
compound  interest  the  exception — simple  interest  unless  there 
be  fraud  or  gross  negligence  on  the  part  of  the  guardian,  and 
in  case  of  such  fraud  or  gross  negligence,  then  compound  in- 
terest, the  compounding  to  be  done  at  tl\e  end  of  each  six 
years.  And  the  rate  of  interest,  whether  simple  or  compound, 
is  eight  per  cent,  per  annum  up  to  the  1st  January,  1846,  and 
after  that,  seven  percent,  per  annum  up  to  the  1st  of  Janua* 
ry,  1848.  Afrer  1st  January,  1848,  the  Legislature  has  pre- 
scribed a  rule  of  its  own.  For  trustees,  who  were  such  &t 
(he  passage  of  the  Act,  (as  this  one  was,)  that  rule  is  seven 
per  cent,  per  annum  for  the  first  six  years  from  and  after  the 
1st  January,  1848,  Aviihout  compounding,  and  afterwards  six 
per  cent,  per  annum,  compounded  annually. 

[10.]  We  think  the  Court  properly  refused  to  charge  the 
jury,  as  he  was  asked  in  substance  to  do,  that  the  guarJian*s 
failure  to  make  returns  of  the  accumulating  interest  in  his 
hands  was  a  circumstance  by  itself,  authorizing  them  to  find 
fraud  and  charge  compound  interest.  It  is  very  seldom  that 
trustees  do  make  returns  of  such  interest  accumulating  in 
their  hands.  It  is  very  prriper  they  should  do  so,  but  their 
failure  is  not  sufTicient  of  itself  to  authorize  the  conclusion  of 
fraud.  To  so  hold,  would  be  to  taint  nine-tenihs  of  all  the 
returns  in  the  country  with  fraud,  at  a  single  blast.    We 
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think,  alsoy  that  the  Court  was  right  in  refusing  to  charge  the 
jury,  that  the  fact  of  the  guardian's  having,  in  1640,  rented 
out  a  part  of  the  land  for  £160  or  2200,  returning  only 
$2A  65  rent  for  that  year,  was  strong  evidence  of  fraud.  The 
jury  ought  not  to  have  been  instructed  that  that  single  fact 
was  **  strong  evidence  of  fraud/'  for  it  was  open  to  explana* 
tion  from  other  circumstances,  as  for  instance  the  improve* 
ments  which  he  had  put  on  the  place  that  year,  and  the  jury 
ought,  therefore,  to  have  been  left  to  consider  that  fact  in  con- 
Deciion  with  all  the  rest,  in  making  up  their  judgment  as  te 
fraud  or  no  fraud,  and  so  compound  or  simple  intere5t. 

[II.]  We  think  the  disbursements  of  the  guardian  ought 
Co  have  beenmadeoutof  interest,  and  not  out  of  the  principal 
There  is  somi?  difTiculty  in  'understanding  what  the  charge 
was  on  this  point,  and  we  simply  pass  it  with  stating  what  it 
ought  to  have  been. 

[12.]  We  think  the  Court  committed  no  error  in  charging 
the  jury,  that  the  guardian  was  entitled  each  year  to  retain 
in  his  hands,  without  interest,  from  the  beginning  of  the 
year,  enough  of  the  funds  to  cover  his  disbursements  for  that 
year.  It  would  bo  unreasonable  to  charge  him  with  interest 
on  a  fund  which  he  must  hold  and  not  use,  in  order  to  meet, 
as  is  his  duty  to  do,  the  current  expenses  of  the  year. 

[13.]  Another  point  in  the  record  is,  in  relation  to  the 
guardian's  commissions  upon  interest.  The  conclusion  to 
which  this  Court  came  on  this  subject  is  as  follows:  Itisnol 
a  matter  of  course  that  the  guardian  is  to  have  ten  per  cent* 
commission  on  all  interest.  The  K>west limit  is  two  and  one- 
half  per  cent.,  for  by  the  statute  he  is  entitled  to  two  and 
one-half  per  cent,  on  all  sums  *^  paid  away  in  debts,  legacies^ 
or  otherwise,"  and  as  the  interest  must  be  paid  away  by  him 
in  his  settlement  with  his  ward,  he  is  entitled  to  two  and  one- 
half  per  cent.on  that,  as  on  principal.  On  the  other  hand,  ten 
per  cent,  is  the  highest  limit  to  which  he  may  reach  or  not^ 
accoidtng  to  the  opinion  which  tlie  jury  may  entertain  of  the 
skill  and   fidelity  with  which  he  lias  managed  the  estate 
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The  provision  in  relation  to  ten  per  cent  on  interest,  does  not 
confer  that  amount  of  commission,  but  is  only  a.  proviso  that 
the  commission  shall  not  exqeed  ten  per  cent,  on  «he  interest. 
When  the  guardian  simply  allows  the  money  of  his  ward  to 
remain  in  his  own  hands  without  lending  out,  and  thus  ren- 
ders himself  chargeable  with  interest,  this  is  a  case  for  two 
and  one-half  per  cent,  only ;  but  when  he  lends  out  the  money 
to  other  people  he  is  entitled  to  five  per  cent,  commissions  on 
interest,  for  in  this  case  he  receives  interest  and  (on  final  set- 
tlement) pays  it  away,  and  on  each  operation  he  is  entitled 
to  two  and  one-half  per  cent.,  or  which  is  the  same  thing, 
five  per  cetit.  on  the  two  together.     Such  is  the  conclusion  to 
which  this  Court  came,  upon  the  subject  of  commissions  on 
interest;  but  while  I  avow,  as  the  truth  requires  I  should 
do,  my  full  share  of  the  responsibility  of  that  conchision,  can- 
dor demands  that  I  should  say  that  subsequent  examination 
and  reflection  have  satisfied  me  that  the  conclusion  is  an  er- 
roneous construction  of  the  Act  of  1764.     It  is  needless  to 
state  here  what  I  now  deem  to  be  the  true  construction,  for 
stated  under  these  circumstances  it  would  be  a  mere  dicium, 
I  might  want  to  take  it  back  at  some  other  time.     This 
branch  of  the  case  was  was  not  discussed  at  alinn  the  argu- 
ment, and  the  decision,  therefore,  is  scarcely  to  be  regarded  as 
a  well  considered  one.     I  make  this  remark  simply  by  way  of 
protesting  against  its  being  drawn  into  an  authoritative  pre-- 
cedent.    A  decision  pronounced  upon  full  argument  and 
consideration,  is  justly  entitled  to  great  weight ;  indeed,  to  a 
controlling  influence  on  subsequent  decisions;  but  such  de- 
cisions as  this  Court,  from  the  nature  of  its  organization,  is 
sometimes  obliged  to  render,  without  argument,  and  on  short 
consideration,  ought,  in  my  judgment,  to  carry  but  slight 
authority  for  subsequent  decisions. 

Judgment  reversed* 
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Joseph  P.    Phillips,  plaintiff  in   error,  vs.  The   Stats  of 

Georgia,  defendant  in  error. 

[l.]  Oa  the  trial  of  a  person  charged  with  burning  a  jail,  the  citizens  of  the 
eouoty,  are  competent  for  jarors. 

[3.]  When  the  Sheriff  or  his  deputy  are  disqualified  to  summon  a  jury,  the  Court 
may  order  any  disinterested  person  to  summon  one. 

[X]  Hearsay  is  not  admissible  against  a  party,  unless  he  assents  to  iu 

[4.]  When  a  house  is  consumed  by  fire  and  nothing  appears  but  that  fact,  the 
law  rather  implies,  that  the  fire  was  the  result  of  accident,  or  some  providen- 
tial cause,  than  of  a  criminal  design. 

Arson,  in  Calhoun  Superior  Court  Tried  before  Judge 
Allen,  May  Term,  1859. 

The  plaintiff  in  error  was  indicted  for  arson,  in  burning 
the  jail  of  Calhoun  county. 

A  panel  of  jurors  was  put  upon  the  prisoner,  to  which  he 
objected  on  the  ground,  that  said  panel  was  composed  of  citi- 
zens of  Calhoun  county,  tax  payers  thereof,  and  the  crime 
for  which  he  was  to  be  tried  being  for  setting  fire  to  the  jail 
belonging  to  said  county.  The  Court  overruled  the  objection^ 
and  defendant  excepted. 

Another  panel  was  put  upon  the  prisoner,  the  first  being 
exhausted,  to  which  prisoner  objected,  on  the  ground  that  a 
large  portion  of  this  second  panel,  were  jurors  who  had  been 
on  the  first  panel  and  discharged  ;  and  further,  that  they  had 
been  summoned  by  the  Bailiff  and  not  by  the  Coroner.  The 
Court  oyerruled  the  objection,  and  prisoner  excepted. 

The  prisoner  objected  to  each  of  said  jurors,  as  they  came 
la  be  sworn.  The  Court  overruled  the  objection,  and  prison- 
er excepted. 

A  jury  being  empanelled,  the  State  introduced  the  jailor, 
Foster^  who,  after  being  sworn,  stated,  amongst  other  things, 
that  on  the  night  of  the  fire,  when  he  went  to  the  jail,  and 
as  be  ran  to  relieve  the  prisoners  from  the  danger  they  were 
in,  he  hallowed  out  to  the  defendant, t^^  you  rascal,  you  have 
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set  fire  to  the  jail  and  you  will  burn  up  in  it;"  but  did  not 
know  whether  the  prisoner  heard  liim  or  not,  or  wliether  ha 
fnade  any  answer,  as  he  did  not  wait  to  hear.  Counsel  for 
prisoner  objected  to  the  sayings  of  the  jailor  being  given  io 
evidence.  The  Court  overruled  the  objection,  and  counsel 
for  prisoner  excepted. 

The  counsel  for  the  State  then  asked  thn  witness  why  h» 
thought  the  prisoner  burnt  the  jail,  and  counsel  for  prisoner 
objected  to  the  question.  The  Court  overruled  the  ohjec- 
tioUy  and  allowed  the  question  to  be  put,  and  the  witness  to 
go  on,  and  give  his  reason  and  opinions.  To  all  of  which, 
counsel  for  prisoner  excepted. 

The  case  being  closed,  counsel  for  prisoner  requested  the 
Court  in  writing  to  charge  among  other  charges,  as  follows, 
to- wit: 

1st.  That  the  proof  of  circumstances  however  numerous, 
of  a  tendency  however  strong  or  conclusive  to  establish  guilt, 
avails  nothing,  unless  the  facts  that  the  crime  has  been  actu- 
ally perpetrated 'be  first  established. 

2d.  That  the  fact  that  the  crime  has  been  actually  com- 
tnitted  by  some  one,  must  be  proved  by  positive  and  direct 
ovidence,  and  in  such  a  manner  that  there  is  not  the  least 
doubt  as  to  the  act,  for  as  long  as  there  exists  the  slightest 
doubt  as  to  the  act,  there  can  be  no  certainty  as  to  the  agent. 
The  Court  charged  these  two  requests,  with  the  following 
qualifications  to  each  charge:  That  if  the  jury  believed  from 
the  evidence  that  the  jail  was  burnt,  and  it  did  not  appear  from 
the  evidence,  that  it  was  burnt  from  some  accidental  or  pro- 
vidential cause,  then  the  law  implied,  tliat  it  was  burnt  by 
some  one. 

To  which  charge  and  refusal  to  charge  as  requested,  coun- 
sel for  prisoner  excepted.     The  jury  returned  a  verJict  of 
guilty.     Whereupon   counsel   for  prisoner  during  the  said 
Term,  and  before  the*adjournment  thereof,  moved  for  a  new 
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trial  Id  the  said  case,  on  the  grounds  of  error  in  the  rulings^ 
and  charges  and  refusals  to  charge,  as  above  excepted  to,  and 
on  the  following  additional  grounds,  viz: 

That  the  verdict  of  the  jury  was  contrary  to  law. 

That  the  verdict  of  the  jury  was  contrary  to  evidence 
and  without  evidence.  •  Which  motion  was  overruled  by  th# 
Court,  and  counsel  for  defendant  excepted. 


MoROAir,  for  plaintiff  in  error. 
Sol.  Gen.;  and  Oglesbt,  con/ro.' 

Bi/  the  Court, — Benndio  J.  delivering  the  opinion. 

[1.]  The  jurors  were  not  interested  in  the  event  of  Jhe 
snir.  How  could  they  be  gainers  or  losers,  by  the  conviction 
or  acquittal,  of  Phillips.  In  either  event  they  would  as  citi- 
sens  of  the  county,  have  to  contribute  the  same  money  to 
the  building  of  a  new  jail. 

If  there  was  a  challenge  to  the  array,  on  the  ground,  thai 
the  Sheriff  was  the  prosecutor,  and  that  challenge  was  sus* 
tained,  and  the  jurymen  were  discharged,  it  is  doubtless  true^ 
(hat  none  of  them  was  a  competent  person,  to  sit  in  the  case. 
But,  it  is  not  clear  from  the  bill  of  exceptions,  that  these 
things  were  so.  Therefore,  we  pass  the  first  ground  stated 
and  relied  on,  to  the  second  objection. 

The  second  ground  was,  that  the  second  panel  was  sum- 
moned by  the  Bailiff,  instead  of  by  the  Coroner. 

[2.]  The  Bailiff  was  ordered  to  do  this  service,  by  the 
Court ;  and  power  to  make  the  order,  was  in  the  Court.  The 
Act,  (Judiciary)  of  1799,)  says;  ''when  the  Sheriff  or  bin 
deputy  are  disqualified,'*  "jurors  shall  be  summoned  by  the 
Coroner,  or  such  other  disinterested  person,  as  the  Court 
may  appoinu"    Pr.  Dig.  430. 
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We  find  no  error,  therefore,  in  tbe  Court's  ordering  the 
Bailiff  to  summon  the  talesmen. 

So  much  for  the  first  two  exceptions. 

What  the  witness,  Foster  said,  as  he  ran  to  the  jail,  was 
mere  hearsay,  unless  it  was  assented  10  by  PIiillip&  And 
there  was  no  evidence  that  Phillips  assented  to  it,  none,  even, 
that  he  heard  it. 

[3.]  We  think,  therefore,  that  the  Court  erred  in  receiving 
as  evidence,  what  Foster  said. 

If  the  Court  allowed  Foster  to  tell  the  jury,  that  his  opin- 
ion was,  that  Phillips  burnt  the  jail,  we  think,  the  Court 
erred.  We,  suppose,  however,  that  the  Court  received  the 
saying  of  Foster,  on  another  ground,  than  that  of  a  witness's 
belief  being  evidence,  viz :  on  the  ground,  that  the  saying 
was  addressed  to  Phillips  himself. 

As  to  the  first  request — if  the  fact,  that  the  crime  has  been 
actually  perpetrated,  has  to  be  first  established,  before  circum- 
stances can  avail  anything,  what  use  is  there  for  circumstan- 
ces at  all?  Certainly  none.  It  may  perhaps  be  true,  that, 
in  a  charge  of  murder,  death  must  be  shown — the  finding  of  a 
dead  body  must  be  shown — before  circumstances  will  be  suf- 
ficient to  warrant  a  conviction.  But  this  death  is  not  the 
crime;  it  is  what  is  called  the  corpus  delicti.  And  so  perhaps 
in  other  cases,  xYiq  corpus  delicti  hsis  to  be  shown,  before  there 
can  be  a  conviction  on  circumstantial  evidence.  But  in  the 
present  case,  what  was  the  corpus  delicti?  Obviously,  that 
the  jail  wa»burnt  See  Best  on  Pres,  sec^s  201 ,  204  ;  2  Hale^ 
P.  C.  290;  fVills  on    Circum.   Ev.  105;  1   Stark  Ev.  575  / 

a  asr  p,  176. 

What  is  thus  said  of  the  first  request,  is  equally  applica- 
ble to  the  second. 

[4.]  But  whilst  we  cannot  go  the  length  of  these  requests, 
we  are  equally  unable,  to  concur  with  the  Court  below,  in  the 
qualification  which  it  engrafted  on  the  requests.  Is  it  true, 
that  if  a  house  is  consumed  by  fire,  we  are  bound  to  be* 
lieve,  that  some  person  intentionally  set  it  on  fire,  unless  it 
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is  shown,  that  the  fire  was  the  result  of  lightning,  or  accident. 
Surely  not.  Rather  is  it  true,  that,  if  nothing  appears  but  the 
mere  fact,  that  the  house  was  consumed  by  fire,  the  presump- 
tion, which  we  are  audiorized,  if  not  required,  to  make,  is, 
that  the  fire  was  the  result  of  accident,  or  of  some  providen- 
tial cause. 


New  trial  granted. 


Elias  G.  Goss,  plaintiff  in  error,  vs.  Mart  Goss,  defend- 
ant in  error. 

[1.]  The  power  of  granting  temporary  alimony,  belongs  to  the  Superior  Court 
as  an  incident  to  its  jurisdiction /)ver  divorces,  and  not  to  the  Judge.  Ho 
cannot  exercise  it  in  vacation ;  and  the  husband  is  entitled  to  notice  and'a 
hearing,  before  it  is  granted  in  Court. 

[2L]  Attachment,  and  not  Jteri  faeiaSf  is  the  proper  mod^of  enforcing  an  order 
for  alimony. 

Illegality,  in  Webster  Superior  Court  Decision  by  Judge 
KiDDOo,  March  Term,  1859. 

This  was  a  motion  to  quash  and  set  aside  an  execution 
against  plaintiff  in  error,  upon  the  following  grounds: 

Ist  Because  said  execution  issued  upotian  order  or  judg- 
ment granting  alimony  to  plaintiff  in^./a. 

2d.  Because  the  order  granting  alimony,  was  made  in  va- 
cation, and  at  chambers,  and  without  notice  to  the  defend- 
ant 

After  argument,  the  Court  OYorruled  the  motion  to  set 
aside,  and  defendant  excepted. 
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^ ^, ,  III  ■■■-■  -I---I  —" 

Douglass  &  Douglass;  and  Redding  &  Smith,  for  plain- 
tiff in  error. 

R  H.  Bkall;  and  McCa^  &  Hawkins,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

[1.]  The  power  of  granting  temporary  alimony  during  tha 
pendency  of  a  divorce  suit,  was  elaborately  discussed  and 
was  decided  by  this  Court,  in  the  case  of  AfcGee  vs.  McGee, 
10  Oa.  Sep,  417.  We  think  it  was  rightly  held  to  be  a  pow- 
er belonging  to  the  Svperior  Court j  as  an  incident  to  its  ja- 
risdiction  over  divorces.  It  belongs  to  the  Cot/r/,and  not  to 
the  Judge,  and  therefore  cannot  be  exercised  by  him  in  vaca- 
tion. We  think  also,  the  party  against  whom  this  alimony 
is  allowed,  should  have  notice  and  an  opportunity  of  being 
heard. 

[2.]  We  think  also,  that  the  proper  mode  of  enforcing  an 
order  for  alimony  is  by  attachment  and  not  hj  fieri  facias. 

Judgment  reversed. 


James  R.  Giddens,  (for  the  use  of  Toliver  Jones,  Edwabd 
GiDDENS  et  al.,)  plaintiff  in  error,  vs.  James  Z.  DisMnxs» 
et  al., administrators,  &c.,  defendants  in  error. 

The  failure  to  deliver  property  on  the  dty  of  sale,  and  within  the  boure  of 
aale,  is  a  forfeiture  of  the  forthcoming  bond  \  and  not  withstanding,  the  prop- 
erty is  subsequently  taken  into  custody  by  the  SheriS;  it  is  not  necessarily  » 
discharge  of  the  bond ;  but  damages  may  be  recovered  for  any  ezpene* 
which  has  been  incurred  by  reason  of  said  failure,  as  well  as  the  deprecia- 
tion in  the  price  or  yalue  of  the  property,  between  the  first  and  second  digr 
•f  sale. 
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Debt  on  bond.    Tried  before  Judge  Wobbill,  iu  Talbol 
Superior  Court,  September  Term,  1858. 

On  the  24th  day  of  May,  1844,  James  K.  Giddens,  then 
Sheriff  of  the  county  of  Talbot,  having  in  his  hands  three 
^  f'fs.  against  Charles  Evans  and  Henry  D.  Evans,  execu- 
tors of  John  Evans,  deceased,  levied  them  on  a  negro  man 
named  George.    The   plaintiffs  in  ^.  fa,  were  Ezekiel   B» 
Smith,  Levi  Turner,  and  Stallings  and  Persons.    The  defen- 
dants in  fi.  fa.  gave  to  Uiddens,  as  Sheriff,  their  forthcom- 
ing bond,  with  Benjamin  T.  Emanuel  as  surety,  in  the  sura 
of  twelve   hundred  dollars,  conditioned  to  be  void   on  the 
delivery,  by  the  said  defendants,  of  the  boy  George,  to  t-he 
said   Sheriff,  within  the  legal  hours   of  sale,  on   the  first 
Tuesday  in  July,  1844.     This  suit  was  brought  on  the  afore- 
said forthcoming  bond,  by  James  K.  Giddens,  for  the  use  of 
Edward   Giddens  and   Toliver  Jones,  the  securities  of  said 
Sheriff  Giddens,  on  his  official  bond,  of  Jacob  Parr  as  as- 
signee of  Levi   Turner,  and  of  said   Stallings  and  Persons. 
The  declaration  was  filed  in  office  10th  August,  1853.    Pend- 
ing the  suit  Charles  Evans  died,  and  Michael  Woodruff, 
bis  administrator,  was  made  a  party  in  his  stead.     Benja- 
min T.  Emanuel  also  died,  and  James  Z.  Dismukes  and  W» 
D.  Emanuel,  bis  administrators,  were  made  parties  in  his 
stead. 

Plaintiff  opened  his  case  to  the  jury,  and  read  in  evi- 
dence the  answer  of  James  K.  Giddens  to  interrogatories, 
taken  by  commission,  who  testified  that  the  negro,  George 
was  not  delivered  in  satisfaction  of  said  forthcoming  bond, 
and  that  the  ^.  fas.  against  the  Evanses  were  never  paid — 
and  that  he  had  been  released  from  all  liability  by  Edward 
Giddens  and  Toliver  Jones,  and  by  Jacob  Parr.  Plaintiff 
also  introduced  in  evidence  said  forthcoming  bond ;  he  then 
introduced  the  three  fi  fas.  already  mentioned^  then  the 
record  of  a  judgment,  on  a  suit  on  the  Sheriff's  bond  in 
Talbot  Superior  Court,  for  the  default  of  said  Sheriff  in  not 
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selling  the  boy  George  under  the  levy  of  Ezekiel  B.  Smith's 
Jifcu.  This  suit  was  at  the  instance  of  the  Governor  of 
Georgia,  for  the  use  of  said  Smith,  against  Edward  Giddebs 
and  Toliver  Jones,  his  sureties  on  his  official  bond,  and  on 
which  judgment  was  recovered  in  favor  of  Smith,  at  the  Sep- 
tember Term,  1851,  of  Talbot  Superior  Court,  for  the  sum  of 
two  hundred  and  seventy-four  dollars  besides  costs.  The 
payment  of  this  judgment  was  also  proved. 

Defendants  then  read  in  evidence  the  interrogatories  and 
answers  o(  Richard  Dozitr  and  Thomas  ClayborUy  who  tes- 
tified that  they  were  in  Talbotton  on  the  day  of  said  Sheriff's 
sale  .(first  Tuesday  in  July,  1844;)  that  they  saw  Henry  D. 
Evans  there,  and  saw  the  negro  George  there  during  the 
hours  of  sale ;  that  the  negro  was  near  the  court-house  where 
the  Sheriff  was  selling  property ;  and  Dozier  testified,  that 
the  negro  was,  at  one  time  during  the  day,  moving  trunks, 
which  he  supposed  had  been  levied  on  by  the  Sheriff, 
from  one  part  of  the  court-house  to  another  part  of  it  Both 
witnesses  testified,  that  Henry  D.  Evans  and  the  negro  George 
disappeared  about  one  week  after  the  day  of  sale. 

George  McDowell  testified,  that  he  saw  the  negro  George 
on  said  sale  day,  near  the  steps  of  the  court-house,  where 
the  Sheriff  was  selling  some  clothing  and  trunks  Did  not 
see  any  delivery  of  the  negro  by  Evans  to  the  Sheriff 

Defendant  then  offered  in  evidence  the  following  letters : 

^  Dear  Col: — Mr.  Henry  Evans  gave  bond  and  security 
for  the  appearance  of  the  negro  that  was  levied  on  to  be  sold 
to-day.  That  bond  was  for  his  appearance  to-day.  The 
sale  has  been  postponed,  and  he  wishes  to  know  if  you  will 
let  him  take  the  boy  home  and  give  bond  hereafter. 
[Signed]  Yours, 

SMITH. 
If  so  please  instruct  Mr.  Giddens." 

'<  I  wish  to  give  Mr.  Evans  no  unnecessary  trouble.  Let 
him  have  the  boy,*  and  bring  the  Sheriff  a  bond  for  the  de* 
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livery  of  the  boy  by  this  day  week.     I  suppose  that  will  be 
satisfactory  lo  the  clients  of  Towns  &  Smith. 
[Signed]  Yours, 

GEO.  W.  TOWNS." 

Lem  B.  iSm/M  testified,  that  he  saw  the  negro  about  sun- 
down on  the  day  of  said  sale,  standing  near  a  china  tree  in 
front  of  Brown^s  store  in  Talbotion  ;  Henry  Evans  and  Gid- 
dens,  the  Sheriff,  wore  inside  the  store;  the  negro  was  con- 
sidered in  the  possession  of  the  Sheriff;  Evans  wanted  wit- 
ness to  consent  for  hirn  to  take  the  negro  back  home;  wit- 
ness refused  to  take  any  responsibility  in  the  matter,  but  re- 
ferred them  to  Col.  Towns,  and,  at  their  instance,  wrote  the 
letter  to  Col.  Towns  above  in  evidence.  Attended  the  sale 
off  and  on  during  that  day:  consented  to  no  postponement 
of  the  sale.  Did  not  see  the  negro  until  after  sale  hours;  wit- 
ness urged  the  sale  of  the  negro;  does  not  know  that  the 
Sheriff  postponed  the  sale  of  the  negro;  knows  nothing  go- 
ing to  show  that  the  Sheriff  failed  to  do  his  duty.  Smith  & 
Towns  were  the  attorneys  at  law  for  Stallings  and  Persons, 
and  for  Levi  Turner,  in-  the  fi.  fa,  of  which  Parr  is  assignee. 
From  reading  the  note  addressed  to  Col.  Towns,  witnesss  is 
satisfied  the  contents  thereof  are  true,  but  has  no  recollection 
of  the  contents  independently  of  the  note. 

Here  the  testimony  closed,  and  the  Court  having  charged 
the  jury,  they  found  a  verdict  for  the  defendant.  At  the 
same  Term  of  the  Court,  and  before  judgment  the  plaintiff 
moved  for  a  new  trial  on  the  following  grounds: 

1st.  Because  the  Court  refused  to  permit  the  plaintiff  to 
prove  theinsolvencyof  Giddens,  the  Sheriff. 

2d.  Because  the  Court  erred  ^n  charging  the  jury,  that  if 
said  Giddens,  Sheriff,  on  the  day  of  sale,  or  before  that  time, 
and  if  on  the  day  of  sale,  whether  within  the  hours  of 
sale,  or  after  sale  hours  had  expired,  agreed  and  consent- 
ed   to  postpone  said  sale,   then  tlie  liabilities   of  defend- 
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ants,  upon  the  bond,  were  thereby  discharged.  And  this  ia 
the  law,  notwithstanding  the  jury  may  believe,  from  the 
evidence,  that  the  negro  was  not  delivered  to  the  Sheriff, 
within  the  hours  of  sale  on  said  sale  day. 

Sd.  Because  the  Court  erred  in  charging  the  jury,  that  the 
measure  of  damages  was  the  amount  of  money  paid  by  Gid- 
dens.  Sheriff,  for  failure  to  deliver  the  negro  at  the  time  and 
place  of  sale;  and  that,  therefore,  unless  it  had  been  proved 
that  the  Sheriff  had  paid  damages  to  said  Turner,  and  StaU 
lings  and  Persons,  on  their  ^./aj,  then  no  recovery  in  this 
action  could  be  had  on  account  thereof. 

4th.  Because,  when  said  jury  came  in  for  further  directions 
from  said  Court,  said  Court  charged  them,  that  if  the  Sheriff 
and  defendants  in  ^.  fa.  did,  after  the  expiration  of  sale  hours 
on  the  day  of  sale,  make  an  agreement  to  postpone  said  sale 
to  a  further  day  of  sale,  then  such  an  agreement  discharged 
the  defendants  from  liability  on  said  bond,  notwithstanding 
the  bond  may,  at  the  time  of  such  agreement,  have  been  for- 
feited, by  a  failure  to  deliver  said  negro  within  the  hours  of 
sale. 

5th.  Because  the  Court  erred  in  refusing  to  let  the  witness,. 
L.  B.  Smith,  state  the  reply  of  the  Sheriff  to  the  witness  when 
be,  during  sale  hours,  was  urging  the  sale  of  the  negro  in 
controversy. 

The  Court  after  argument  refused  to  grant,  a  new  trial,  and 
plaintiff  excepted,  and  now  assigns  said  refusal  for  error. 

B.  Hill  ;  A.  G.  Perrtman,  for  plaintiff  in  error. 

Johnson  &  Sloan  ;  Smith  &  Pou    and  Bsthttne,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

Upon  a  careful  examination  of  the  whole  record,  we  feel 
constrained  to  award  a  new  trial  in  this  case.  Without  con* 
sidering  the  alleged  errors  separately,  we  prefer  to  submit  our 
views  generally,  upon  the  law  of  the  case,  as  applied  to  the 
rights  of  the  parties. 
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Assuming  that  the  proof  shows,  that  the  negro  George  was 
not  delivered  on  the  day  of  sale,  within  the  hours  of  sale, 
but  that  he  was  subsequently,  and  on  the  evening  of  the 
same  day,  placed  in  the  hands  of  the  Sheriff;  and  upon  con- 
sultation with  the  attorneys  of  the  creditors,  it  was  agreed, 
that  the  sale  should  he  postponed ;  and  that  by  direction  of 
Col.  Towns,  one  of  the  counsel,  the  negro  was  allowed  to  re- 
main in  the  possession  of  the  defendants  in  execution,  with 
the  understanding  that  they  should,  within  a  week,  give  a 
new  forthcoming  bond,  which  they  never  did,  but  the  negro* 
was  never  sold,  but  run  off  to  Texas — how  stands  the  case? 

The  first  bond^was  forfeited  by  the  failure  to  deliver  on 
the  day  of  sale.  Now,  "^hat  took  place  afterwards  was  not 
necessarily  a  discharge  of  the  bond.  Expenses  might  have 
been  incurred  for  the  re-advertising,  &c.  The  negro  might 
have  depreciated  in  value,  so  as  not  to  have  brought  the 
amount  of  the  /?./«.  on  the  next  sale  day.  In  that  event 
the  surrender  of  the  negro,  and  the  postponement  of  the  sale» 
would  only  go  in  mitigation  of  damages,  and  not  in  absolute 
discharge  of  the  first  bond. 

There  was  error  then  in  the  holding,  that  the  postpone- 
ment, which  was  forced  upon  the  parties,  by  reason  of  the 
first  failure,  would  prevent  any  recovery  upon  the  bond. 

As  to  the  right  of  the  Sheriff  to  maintain  this  action,  for 
the  use  of  the  three  parties  for  whose  benefit  he  sues,  upon 
the  doctrine  of  substitution,  we  think  the  action  was  well 
brought  in  behalf  of  Toliver  Jones  and  Edward  Giddens,the 
securities  of  the  Sheriff,  who  were  compelled  to  pay  the  exe- 
cation  of  Ezekiel  B.  Smhh.  True,  the  Sheriff  has  paid  no- 
thing, and  by  reason  of  his  insolvency — which  the  Court 
should  have  allowed  to  be  shown —  nothing  could  be  collect- 
ed out  of  him.  But  his  securities  have  been  forced  to  pay 
this  liability  for  him.  They  are  entitled,  therefore,  to  be  sub- 
stituted to  all  the  rights  of  their  principal  3  and  amongst  the 
rest,  that  of  suing  on  the  forthcoming  bond. 

It  is  said  on  the  argument,  that  the  Court  did  not  intend 
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to  exclude  them  ;  and  counsel  for  defendants  in  error,  do  not 
seriously  insist  that  they  should  be  excluded.  All  we  have 
to  say  is,  that  the  judgment  of  the  Court  applied  to  the  whole 
action.  And  the  opinion  of  his  Honor,  accompanying  the 
bill  of  exceptions,  shows  that  we  do  not  misinterpret  his  judg- 
ment. 

But  how  is  it,  as  to  the  Turner  and  Stallings  and  Perkins 
case?  Their  fi, /as  were  levied  on  the  negro  George  also. 
And  to  prevent  circuity,  instead  of  collecting  their  respective 
demands  out  of  the  Sheriff's  securities,  as  did  Smith,  they 
propose  to  go  directly  upon  the  forthcoming  bond.  And 
it  may  be  that,  in  principle,  it  is  the  same  thing;  and  that,  in 
equity,  such  a  procedure  would  be  sanctfbned.  But  apart 
from  the  technical  objection,  that  neither  the  Sheriff  nor  his 
securities,  liave  any  thing  to  pay  on  these  claims,  there  are 
substantial  reasons  upon  the  face  ot  the  record,  why  this 
should  not  be  done.  To  get  the  benefit  of  the  testimony  of 
James  K.  Giddens  upon  the  trial  of  this  case,  he  has  been 
released  by  the  creditors.  He  then  has  been  discharged. 
Can  his  securities  upon  his  bond  be  made  responsible?  It 
would  seem  not.  And  if  no  recovery  can  be  had  against  the 
Sheriff  or  his  securities,  no  action  over  can  be  had  upon  the 
forthcoming  bond. 

There  is  another  stubborn  fact  disclosed  upon  the  face  of 
this  record,  which  has  not  received  that  attention  which  its 
importance  apparently  deserves.  After  the  negro  George  was 
again  taken  into  custody  by  the  Sheriff,  it  was  agreed  by  one 
of  the  counsel  for  the  creditors,  or  some  of  them,  in  writings 
that  he  should  be  permitted  to  go  into  the  possession  of  the 
defendants, the  Evanses;  and  they  were  to  bring  the  Sheriff 
another  bond,  for  the  delivery  of  the  boy,  that  day  week — 
that  is,  a  week  from  the  first  Tuesday  in  July,  1844.  Before 
that  time  arrived,  the  negro  was  run  off  to  Texas,  no  bond 
was  executed,  and  the  Sheriff  was  unable  to  get  hold  of  the 
property. 
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Who  is  to  suffer  for  this  default?  Not  the  Sheriff;  for  he 
was  expressly  authorized  by  the  attorney,  to  suffer  the  de- 
fendant to  take  him  immediately — trusting  to  them  to  give 
the  bond  afterwards.  This  being  so,  no  action  can  be  main- 
tained againt  the  Sheriff's  securities,  for  the  value  of  the  ne- 
gro or  any  part  thereof,  by  Turner,  or  by  Stallings  and  Per- 
sons. And  in  the  face  of  this  fact,  we  are  unable  to  see  how 
*°y  judgment  was  obtained  in  favor  of  Smith  against  the 
Sheriff's  securities.  The  defendants  are  entitled  to  avail  them- 
selves of  this  defence,  against  even  the  suit  at  the  instance  of 
the  security  upon  the  Smith  debt.  They  should  have  pleaded 
it  to  that  action.  , 
^  '  If  the  testimony  of  Col.  Levi  B.  Smith  was  admissible  to 
prove  that  he  urged  the  Sheriff  to  sell  George  on  the  day  of 
sec'i-  sale,  we  are  clear  that  the  reply  of  the  Sheriff  should  have 
been  let  in,  in  explanation  of  his  conduct. 


„,.  Judgment  reversed. 


Benning  J. — I  dissent  from  the  judgment  in  this  rasa 


William  R.  Lowe,  executor  of  William  H.  Lowe,  deceased, 
and  others,  plaintiffs  in  error,  vs.  Nancy  Cody,  by  her  next 
friend,  Lewis  Hill,  defendant  in  error. 

The  wife  has  an  equity  to  a  settlement  out  of  her  share  in  her  father^s  estate, 
until  her  husband^s  marital  right  has  attached  to  that  share. 

In  Equity,  in  Taylor  Superior  Court.     Decision  on  demur- 
rer, by  Judge  WoRKiLL,  at  April  adjourned  Term,  1859. 

This  was  a  bill  filed  by  Nancy  Cody,  by  her  next  friend, 
Lewis  Hill,  against  Elias  Cody,  Freeman  Walker,  and  Law- 
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rence  Walker,  executors  of  Persons  Walker,  deceased,  Wil- 
liam R.  Lowe,  executor  of  William  H.  Lowe,  deceased,  Ben- 
jamin Cody,  Thomas  Carroll,  and  Lucius  Q.  C.  M'Crary, 
Sheriff  of  Taylor  County.  « 

The  bill  states  that  Persons  Walker,  the  father  of  Mrs. 
Cody,  departed  this  life  in  the  year  1854,  leaving  a  will,  (a 
copy  of  which  is  annexed  and  referred  to,)  in  and  by  which 
Freeman  Walker  and  Lawrence  Walker,  and  Allen  F.  Owen 
were  appointed  executors;  that  said  will  was  duly  admitted 
to  probate,  and  Freeman  and  Lawrence  Walker  qualified  as 
executors,  and  received  letters  testamentary,  Owen  having 
renounced ;  that  the  executors  took  possession  and  control 
of  the  whole  estate  of  testator,  had  the  same  inventoried  and 
appraised,  and  kept  the  personal  property  together  as  direct- 
ed by  said  will ;  that  sometime  during  the  year  1855,  the  ex- 
ecutors sold  all  the  lands  belonging  to  said  estate,.except  that 
devised  to  Mrs.  Hannah  Walker,  and  took  notes  from  the 
purchasers  for  the  purchase  money,  as  they  supposed  was 
directed  by  the  will;  that  in  December,  1855,  George  W. 
Walker,  one  of  the  children  of  testator  and  legatee,  became 
of  age,  and  the  executors  sold  the  perishable  property  of  tes- 
tator, and  also  took  notes  for  the  purchase  money;  that  the 
executors,  all  the  legatees  being  of  age  and  present,  proceed- 
ed to  make  a  division  of  said  estate,  and  to  pay  out  the  same 
to  the  legatees,  agreeably  to  and  in  pursuance  of  what  they 
conceived  to  be  the  dispositions  and  provisions  of  said  will ; 
that  in  this  division  was  included  the  notes  held  for  (he  land 
and  perishable  property  sold,  as  before  stated ;  that  the  ex- 
ecutors paid  over  to  Elias  Cody,  the  husband  of  complain- 
ant, and  who  had  before  that  time  been  appointed  her  trus- 
tee, the  sum  of  $2,000,  which  amount  was  the  share  coming 
to  complainant  from  the  sale  of  said  property,  and  which 
sum  her  said  husband  received  from  the  executors,  as  the 
trustee  of  complainant;  that  with  this  $2,000  thus  received 
by  her  husband,  h«  purchased  a  lot  of  land,  two  horses,  a 
two-horse  wagon,  forty  head  of  hogs,  seven  goats,  and  a  bu- 
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reau,  which  property  complainant  has  been  in  the  possession 
and  use  of  since  it  was  bought^  and,  with  her  husband  and 
children,  resides  on  said  land,  cuhivating  the  same.  The  bill 
further  states,  upon  a  case  recently  coming  up  to  the  Su- 
preme Court  of  Georgia,  involving  a  construction  of  the  will 
of  said  Persons  Walker,  said  Court  held  and  determined  that 
he  died  intestate  as  to  his  land  and  perishable  property,  and 
that  the  executors  should  account  for  and  pay  over  to  the 
the  heirs  at  law  of  deceased  the  money  arising  from  the  sale 
of  said  property.  Said  Court  further  held  tliat  the  same  was 
held  by  the  executors  as  trustees  for  the  heirs  at  law ;  that 
complainant,  therefore,  proposed  to  receive,  as  from  said 
executors,  the  land  and  other  property,  purchased  with  the 
money  paid  by  them  to  her  husband,  as  her  trustee  as  afore- 
said, as  her  distributive  share  of  said  lands  and  perishable 
property,  and  prays  that  the  same  be  settled  upon  her  and 
her  children,  not  subject  to  the  debts  of  her  present  or  any 
future  husband.  The  bill  further  states  that  complainant^^ 
husband,  the  said  Elias  Cody,  is  utterly  insolvent,  and  that 
said  property  has  been  levied  on  by  the  Sheriff  of  said  coun- 
ty, by  virtue  of  executions  against  her  husband,  and  that  they 
are  attempting,  and  intend  to  sell  said  property  to  satisfy 
ssLidJi/as.  The  bill  prays  that  said  executors  be  enjoined 
as  to  said  property. 

It  was  further  alleged,  by  amendment,  that  no  provision, 
by  settlement  or  otherwise,  has  been  made  for  complainant 
and  her  eight  children,  and  that  the  value  of  said  property 
together  with  the  negroes  given  to  her  by  her  father's  will, 
did  not  exceed  93,000. 

To  this  bill  defendants  filed  a  general  demurrer,  for  wan 
of  equity.     The  case  was  heard  upon  the  demurrer,  and  after 
argument,  the  Court  overruled  the  same,  and  defendants  ex- 
cept and  assign  said  decision  as  error. 

Grice  &  Wallace,  for  plaintiffs  in  error. 
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W.  W,  CoKBBTT,  contra. 


By  the  Court. — Bennino  J.  delivering  the  opinion. 

Was  the  Court  right  in  overruling  the  demurrer  to  the  bill? 
We  think  so. 

It  is  plain  that  there  was  equity  in  the  bill,  if  the  marital 
Tight  of  Elias  Cody,  the  husband  of  the  complainant,  Mrs. 
Cody,  had  not  attached  to  the  property  turned  over  to  him 
by  the  executors  of  her  father's  will.  And  his  marital  right 
had  not  attached  to  the  properly  for  one,  if  not  for  two  rea- 
sons; first,  he  received  the  property  not  as  his  own,  but  as 
trustee  for  his  wife,  and,  in  that  character,  he  gave  to  the  ex- 
ecutors a  receipt  for  the  property.  This  was  really  a  renun- 
ciation, or  waiver,  of  his  marital  right,  as  to  the  property  ; 
consequently,  it  prevented  that  right  from  attaching  to  the 
property.  Secondly,  the  executors  had  no  right  ro  turn  over 
the  property,  under  the  will,  as  the  will  did  not  dispose  of  it ; 
consequently,  it  was  not  property  to  which  the  marital  right 
could  attach,  but  was  property  which,  having  been  turned 
over  by  the  executors,  through  mistake  of  the  meaning  of 
the  will,  they  had  the  right  to  take  back,  to  distribute  under 
the  statute  of  distributions.  This,  perhaps,  is  as  good  a  rea- 
son as  the  first. 

For  one  or  both  of  these  causes,  the  marital  right  of  Cody 
had  not  attached  to  this  property. 

Consequently,  there  was  equity  in  the  bill. 

Judgment  affirmed. 


Judfi^e  Stepii&ns  did  not  preside  in  thU  case,  bciag  detained  at  home  by  tho 
illness  of  one  of  his  children. 
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Robert  B.  Helms,  tenant  in  possession,  plaintiff  in  error^ 
vs.  Benjamin  Mat,  lessor,  &c.,  defendant  in  error. 

(!•]  Adverse  possession  of  land  is  notice  of  theholder^s  title  to  all  persons  who 
purchase  during  its  continuance. 

[2.]  A  sale  of  lands  made  in  the  face  of  an  adverse  possession  is  void. 

Ejectment,  in  Stewart  Superior  Court.  Tried  before  Judg^ 
XiDDOO,  April  Term,  1857. 

This  was  an  action  in  the  ejectment  form,  by  Benjamin 
May,  lessor  of  John  Doe,  against  Robert  B.  Helms,  tenant 
in  possession,  and  claiming  to  be  the  true  and  lawful  ownei 
for  lot  of  land  No.  239,  in  the  22d  district  of  the  first  section 
of  Stewart  county.  ' 

This  case  was  before  this  Court  at  June  Term,  1858,  and 
will  be  found  reported  in  26  Ga.  Hep's,  p.  132;  thejudg- 
XDent  of  the  Court  below  being  then  reversed  by  this  Court^ 
the  case  came  up  again  for  trial  at  April  Term,  1859,  of 
Stewart  Superior  Court,  when  plaintiflf  offered  in  evidence: 

Isr.  A  grant  from  the  State  to  Green  H.  O'Bannon  for  the 
lot  in  controversy,  dated  23d  December,  1837. 

2d.  A  deed  from  O'Bannon,  by  his  attorney  James  R.^ 
Butts,  to  plaintiff.  May,  dated  20th  November,  1855,  and  re- 
corded 26th  November,  1855. 

3d.  Abram ,  testified  that  he  knew  the  O'Bannon 

lot,  that  Helms  was  in  possession  of  it  in  January,  1855, and 
was  now  in  possession ;  that  there  were  twenty-five  or  thirty 
acres  cleared ;  that  defendant  was  in  possession  at  the  tizne 
May  purchased  it  from  O'Bannon;  that  sometime  between 
20th  and  25th  of  November,  1855,  he  met  plaintiff,  May,  at 
the  depot  in  Macon ;  it  was  at  night ;  May  enquired  of  him  if 
he  knew  lot  two  hundred  and  thirty-nine,  in  the  22d  district 
of  Stewart  county;  a  vacant  lot.  Witness  replied,  that  he: 
did  not  know  the  lot  by  number,  and  that  there  was  but  one 
vacant  lot  in  the  settlement,  and  that  was  the  Taylor  lot 
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which  lay  North  of  Mrs.  Glenn'&  May  asked  him  if  Helms 
did  not  live  in  that  neighborhood,  and  witness  answered  that 
Helms  lived  on  the  lot  north  of  the  lot  on  which  Spann's 
bridge  was.  May  then  asked  if  he  knew  the  O'Bannon  lot, 
and  witness  thinks  he  said  to  him,  that  was  the  lot,  and  wish- 
ed to  know  how  much  it  was  worth.  Witness  told  him  that 
was  the  lot  on  which  Helms  was  living,  and  was  worth  from 
four  to  five  dollars  per  acre.  From  the  conversation,  witness 
was  impressed  with  the  belief  that  the  Helms' lot  was  the  lot 
May  was  enquiring  about,  and  believed  that  there  would  be 
a  lawsuit  about  it. 

4th.  James  Fitzgerald^  testified  :  That  he  knew  the  lot  in 
question.  Helms  was  in  possession  in  1856,  and  at  the  com- 
mencement of  this  suit  Not  certain  whether  defendant  was 
in  possession  earlier  than  1S56;  there  was  about  twenty-five 
acres  cleared  on  the  lot. 

liere  plaintiff  closed. 

Defendant  then  submitted  the  following  evidence: 

1st.  A  deed  from  O'Bannon  the  grantee  to  Deveraux  Jar- 
ratt,  for  the  lot  of  land  in  controversy,  dated  5th  November, 
1833. 

2d.  A  deed  from  the  executors  and  legatees  of  Deveraux 
Jarrett,  deceased,  to  defendant,  for  the  lot  in  controversy,  da- 
ted 17th  October,  1854.     Recorded  3d  December,  1855. 

3d.  Defendant  then  read  in  evidence  a  deed  from  himself 
to  William  E.  Paramour,  to  the  west  half  of  said  lot 

4th.  William  R.  Mathis,  testified  :  That  he  knew  lot  No. 
239,  in  the  22d  district  of  originally  Lee  now  Stewart  county. 
Defendant  went  into  possession  of  said  lot  in  1855,  and  had 
remained  on  it  ever  since ;  that  he  was  in  possession  in  No- 
vember, 1855,  at  the  time  Benjamin  May  purchased  it 

The  testimony  being  closed,  defendant  requested  the  Court 
to  charge  the  jury,  as  follows,  to-wit : 

1st  That  if  they  believed  from  the  evidence  that  the  de- 
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feudant  was  in  possession  of  the  lot  of  land  in  controversy, 
at  the  time  May  became  the  purchaser,  that  then  the  deed 
from  O'Dannon  to  May  was  void. 

2d.  That  if  they  believe  from  the  evidence  that  Helms  was 

m 

in  possession  on  the  day  that  May  purchased,  then  that  pos- 
session was  notice  to  May,  and  the  deed  to  him  from  O'Ban- 
non,  although  recorded  in  time,  did  not  take  precedence 
of  the  deeds  from  O'Bannon  to  Jarratt,  and  from  the  execn- 
tors  and  legatees  of  Jarratt  to  defendant,  notwithstanding* 
they  were  not  recorded  in  time.  Which  requests  the  Court 
refused  to  give  in  charge,  but  charged  the  jury,  that  if  they 
believed  from  the  evidence  that  defendant  was  in  possession 
at  the  time  May  purchased  from  O'Bannon,  that  though  that 
might  be  some  notice  to  May,  yet  in  order  to  give  the  deed 
under  which  defendant  held  said  lot,  priority  over  May's 
deed.  May  must  at  the  time  he  took  said  deed,  have  had 
knowledge  of  Helm's  possession. 

To  which  charge  and  refusal  to  charge,  counsel  for  defend- 
ant excepted. 

The  jury  found  for  the  plaintiff  the  east  half  of  the  lot, 
which  were  the  only  premises  in  dispute  or  controversy  in 
this  suit. 

Whereupon  defendant  moved  fora  new  trial,  on  the  grounds 
of  error  in  the  charge,  and  refusal  to  charge,  as  above  stated, 
and  because  the  verdict  was  contrary  to  law,  the  evidence, 
and  the  charge  of  the  Court. 

The  Court  below  overruled  the  motion  and  refused  to  grant 
a  new  trial  and  defendant  excepts. 

B.  S.  WoHHiLL,  represented  by  B.  Hill,  for  plaintiff  in 
error. 

E.  H.  Beall,  contra. 
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By  the  Court, — Stephens  J.  delivering  the  opinioQ. 

[1.]  We  all  concur  that  the  Court  ought  to  have  charged 
Its  requested,  that  adverse  possession  of  Helms  when  May's 
deed  was  made,  was  notice  to  May  of  Helms'  title. 

[2.]  A  majority  of  the  Court,  (I  being  one  of  that  majori- 
ty,) also  think  that  the  Court  ought  to  have  piven  the  other 
charge  as  requested;  that  the  adverse  possesion  made  May's 
deed  void.  I  place  my  opinion  not  at  all  upon  the  much 
controverted  statute  of  32  Henry  VIII^  but  solely  on  the 
common  law.  It  seems  to  be  conceded  by  both  Judge  Mc- 
Donald and  JuHge  Benning,  in  their  elaborate  and  very  able 
opinions  on  the  opposite  side  of  this  subject,  and  it  certainly 
cannot  be  successfully  disputed,  that  by  the  common  law  no 
valid  title  can  be  conveyed  to  a  thing,  when  there  is  an  ob- 
stacle in  the  way  of  the  purchaser's  taking  possession  accord- 
ing to  the  tenor  of  the  deed.  A  man  cannot  sell  a  lawsuit, 
nor  the  right  of  suing.  Judge  Blackstone,  in  his  4  Bk. 
Conu  135,  says,  this  is  ^'one  main  reason  why  a  chose  in  ac- 
tion, or  thing  of  which  one  hath  the  right  but  not  the  pos- 
session, is  not  assignable  at  common  law ;  becavse  no  man 
should  purchase  any  pretence  to  sue  in  another^s  right  J* 
Judges  have  often  announced  this  principle  from  the  Bench, 
and  I  repeat,  that  it  seems  not  to  be  denied  to  be  a  principle 
of  common  law.  But  it  is  said  first,  that  this  principle  of 
the  common  law  was  never  in  force  in  Georgia;  and,  second, 
that  if  ever  in  force,  it  has  been  repealed.  I  think  the  argu^ 
ment  in  answer  to  both  theNC  positions  is  very  satisfactory. 
Without  discussing  the  question,  whether  Georgia  was  set- 
tled as  an  uninhabited  or  as  a  conquered  country,  it  certain- 
ly is  a  case  where  the  settlers  brought  their  own  laws  with 
them  from  England.  In  such  a  case,  the  rule,  as  stated  by 
Judge  Blackstone,  and  as  accepted  without  dispute  in  this 
discussion,  is  that  the  settlers  bring  wiih  them,  '^  alt  tlie  Eng- 
lish laws  then  in  being."  Such  is  the  rule.  The  exception 
is,  such  of  those  laws  as  are  inapplicable  or  inconvenient  to 
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(he  new  country.  The  principle  that  a  sale  is  rendered  void 
by  an  adverse  possession  at  the  time  of  making  it,  is  wiihin 
the  rule;  can  it  be  shown  to  be  also  within  the  exception  ? 
Was  that  principle  inapplicable  or  inconvenient  to  the  settle- 
ment of  Georgia  ?  On  the  contrary,  I  think  it  had  an  appli- 
cability and  a  necessity  here,  far  beyond  what  it  had  in  P^ng* 
land.  I  think  the  argument  of  Judge  Benning  to  show  that 
the  32  Henry  V//f,\n  its  full  extent,  was  inapplicable  and  in- 
convenient, is  unanswerable.  But  this  common  law  principle 
is  a  quite  different  thing  from  that  statute,  in  all  those  fea- 
tures of  the  statute  upon  which  he  animadverts  so  powerful- 
ly and  so  successfully.  That  statute,  with  its  provision  that 
no  sale  of  land  should  be  good  unless  the  vendor  or  those 
under  whom  he  claimed,  had  been  in  possession  a  Avhole 
year  next  before  the  sale,  would  indeed  have  been  a  fatal  ob- 
struction to  the  rapid  population  and  settlement  of  the  wild 
lands  of  Georgia. 

But  no  such  objection  can  be  successfully  made  against 
the  common  law  principle  under  consideration.     It  would 
have  been  a  bad  thing  indeed  to  have  required  purchasers  to 
wait  a  whole  year  before  they  could  buy,  but  it  was  an  ex- 
cellent good  thing  to  require  them  to  pass  by  all  lands  which 
they  found  already  pre-occupied  by  an  adverse  holder,  and 
push  on  to  the  great  expanse  of  wnoccw/?/erf,  and  therefore  un- 
productive  lands.     Their  obvious  policy  was  not  to  encour- 
sge  wrangling  about  settlements  already  made,  but  to  stimu- 
late the  making  of  new  ones;  not  to  waste  their  time  in  the 
delays  of  the  law,  but  to  avoid  controversy,  that  they  might 
thrive  by  industry  in  an  uncontested  field.     What  they  need- 
ed was  not  lawsuits,  not  chances  for  lands  at  the  end  of  a 
long  litigation,  but  land — land  into  which  they  could  enter 
immediately,  go  to  work,  make  provisions  and  raise  families. 
The  foundation  and  reason  of  this  common  law  principle, 
was  its  iporality.     In  addition  to  this  reason,  which  lost  none 
of  its  force  by  being  transplanted  from  the  old  continent  to 
the  new,  it  was  a  matter  of  great  importance  to  the  new  set* 
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tkrs  as  a  mere  economy  of  time.     Strange  indeed  and  un- 
wise would  it  have  been,  had  these  men  cast  aside  a  princi- 
ple which,  by  preserving  their  time,  and  their  means   from 
being  wasted  in  tedious  and  unprofitable  lawsuits,  must  have 
contributed  so  much  to  the  rapid  occupation  and  early  devel- 
opment of  their  new  country.     So  strange  and  so  unwise^ 
that  1  do  not  believe   it  happened.     Any  reasoning  which 
deprives  those  men  of  this  part  of  the  common  law,  takes 
away  from  them  the  whole  body  of  it     I  think,  therefore,  it 
is  quite  clear,  that  this  principle  Mas  not  excepted  from  that 
general  body  of  the  English   laws  which  our  ancestors   im- 
ported into  Georgia.     But  it  is  said  it  was  repealed  by  the 
Registry  Act  of  1755.     That  Act  provides  that  all  deeds  duly 
recorded  shall  prevail  over  prior  but  unrecorded  deeds;  and 
it  is  claimed  that  the  force  and  effect  of  this  provision  is,  that 
such  recorded  deeds  shall  be  good,  although  made  in  the 
face  of  an  adverse  possession.    This  argument  is  bad,  be- 
cause it  proves  too  much.     As  well  may  you  say  these  deeds 
shall  be  good,  although  made  in  the  face  of  }x  fraud;  or  in 
the  face  of  the  fact  that  the  grantor  was  an  idiot,'  and  so  in- 
caple  of  contracting;  or  in  face  of  the  fact,  that  the  grantor 
had  no  title,  and  so  could  not  possibly  convey  one;  or  in 
face  of  any  of  the  many  causes  which  have  in  all  times  been 
held  as  fatal  to  the  validity  of  deeds.    The  argument  is,  that 
all  recorded  deeds  are  to  be  good,  without  excepting  those 
made  in  the  face  of  an  adverse  possession.    So  are  they  all 
to  be  good,  I  reply,  without  excepting  those  which  are  pro- 
cured by  fraud,  or  those  which  are  procured  on  an  illegal 
consideration,  or  from  an  idiot  or  from  a  married  woman ; 
without  excepting  any  of  those  causes  which  all  mankind 
hold  as  blackening  and   avoiding  all   contracts   whatever. 
Now,  my  idea  of  that  statute  is,  that  it  did  not  dream  of 
conferring  any  new  virtues  upon  recorded  deeds  nor  of  cur- 
ing their  defects,  but  simply  intended  to  disable  unrecorded 
ones,  and  remove  them  from  competition  with  recorded  ones. 
It  never  could  have  been  intended  to  say  that  registry  should 
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be  a  cure-all ;  to  make  a  deed  good  which  was  against  all 
the  principles  of  the  law.     It  was  intended  to  leave  the  re- 
corded deeds  unaffected  by  the  unrecorded  ones,  but  not  un- 
affected by  law  ;  to  leave  them  in  just  as  good  condition  as 
if  the  older  unrecorded  deeds  were  not  in  existence,  but  cer- 
tainly not  in  any  better  condition.    The  whole  scope  of  this 
Registry  Act  was  to  protect  people  against  secret  deeds.     I 
do  not  think  it  was  intended  to  make  any  deed  good,  nor  to 
make  any  bad,  except  for  the  single  cause  of  faihire  to  regis- 
ter.    I  therefore  think  that  this  common  law  principle  was 
oot  repealed  by  the  Registry  Act  of  1755,  but  was  of  force 
on  the  I4th  May,  1776,  and  so  was  formally  adopted  by  our 
adopting  Act  of  1784.     ^Ior  was  it  repealed  by  the  Registry 
Act  of  1785,  nor  any  subsequent  Registry  Act,  for  these  are 
all  open  to  the  very  same  remarks  which  I  have  mn^'*^  on 
that  of  1755.     My  conclusion  is,  that  it  now  is,  and  always 
has  been  the  law  of  Georgia,  imported  with  the  common  lavir 
of  England  that  a  sale  of  land  made  in  the  face  of  an  ad- 
verse possession,  is  void. 


Judgment  reversed.. 


John  Babfield,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

p.]  ir  there  are  two  persons  of  the  same  name,  and  one  of  them  signs  that  name 
to  notes,  with  the  intention  that  the  notes  may  be  used,  in  trade,  as  the  note* 
ofi  he  other,  it  is  forgery. 

[2.]  The  l»t,  9th  and  Mth  sections  of  the  seventh  division  of  the  penal  code, 
will,  perliapit,  each  apply  to  the  case  of  oMaining  goods  by  passing  a  forged 
■Ota-    An  indictment  was  founded  on  the  14th. 
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field,  That  as  that  was  the  latest  section,  and  as  thepunishment  it  prescribes  Is 
the  Ughtesti  it,  at  least,  was  operative. 

Indictment  for  obtaining  chattels  by  color  of  counterfeit 
writing.  Tried  before  Judge  Worrill,  in  Taylor  Superior 
Court,  April  Term,  1859. 

The  substance  of  the  testimony  submitted  to  the  jury  on 
the  trial  of  this  case  was  as  follows:  On  the  9th  of  March, 
1859,  the  plaintiff  in  error,  John  BarSeld,  and  Warren  Bar- 
field,  went  to  the  house  of  John  Hudson,  in  the  county  of 
Taylor,  and  proposed  to  buy  a  mule  from  Hudson.  *  Hudson 
declined  to  sell  the  mule,  because  it  belonged  to  his  son  Ro- 
land. John  Barfield  then  proposed  to  buy  the  pony  of  John 
Hudson,  saying  he  had  one  hundred  and  fifty  dollars  in 
good  notes  on  Slaughter  Hill.  Hudson  asked  Barfield  if 
Slaughter  Hill  was  the  brother  of  Archer  Hill  (Archer  Hill 
was  known  by  Hudson  to  be  a  man  of  property.)  Barfield 
answered  that  he  was;  but  said  that  Slaughter  Hill  was 
worth  five  times  as  much  as  Archer.  Upon  this  representa- 
tion, Hudson  sold  Barfield  his  pony,  and  a  cow  and  a  calf, 
for  the  notes,  as  follows: 

"  {850.    By  the  twenty-fifth  of  December  next,  I  promise  to 

pay  John  Barfield,  or  bearer,  fifty  dollars,  for  value  received. 

his 
(Signed)        SLAUGHTER  x  HILL. 

mark. 

March  7th,  1859.'' 

"  100.  By  the  twenty-fifth  of  December  next,  I  promise  to 
pay  John  Barfield,  or  bearer,  one  hundred  dollars,  for  value 
received. 

his 
(Signed)        SLAUGHTER  x  HILL. 

mark. 
March  7th,  1859. 
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These  notes  were,  in  fact,  not  the  notes  of  Slaughter  Hill 
the  brother  of  Archer  Hill,  but  were  signed  by  a  boy  who 
had  no  property,  and  who  lived  with  Alex.  Barfield.   Slaugh- 
ter Hill,  the  brother  of  Archer  Hill,  writes  his  name,  and  does 
.not  make  his  mark.    This  boy.  Slaughter  Hill,  was  not 
known  by  John  Hudson.     It  was  proven  that  John  Barfield 
said  that  he  and  Alexander  Barfield  **had  got  in  with  the 
boy.  Slaughter  Hill,  to  give  the  note  so  he  could  buy  a  horse 
with  it,*'  and  that  Alex.  Barfield  was  to  give  the  boy,  Slaugh- 
ter  Hill,  a  suit  of  clothes  for  signing  the  notes,  and  that  he 
(John)  was  to  keep  the  horse  until  fall,  and  then  to  sell  him 
and  divide  the  money  with  Alex  Barfield ;  that  the  object 
was  to  get  Roland  Hudson's  mule,  but  as  he  could  not  get 
that  he  thought  he  had  as  well  take  old  John's  pony;  that  it 
was  *•  a  damned  smart  trick;"  that  somebody  had  to  work 
for  a  living,  and  it  had  as  well  be  old  John  as  any  one  else* 
that  he  (John  Barfield)  had  made  one  hundred  and  fifty  dol- 
lars clear,  and  would  not  give  his  pocket-knife  for  the  notes ; 
and  that  if  old  Mr.  Hudson  would  pay  him  for  a  week's  work 
and  one  night's  sleep  that  he  had  lost  in  devising  the  trick 
he  would  let  him  have  the  pony  back. 

The  Court,  among  other  things,  charged  the  jury,  that  to 

find  the  defendant  guilty  of  the  accusation  contained  in  the 

bill  of  indictment,  they  must  be  satisfied  that  the  notes,  which 

had  been  read  to  them  on  the  trial,  had  been  shown  to  be 

forged  and  counterfeit.    That  if  they  believed  it  had  been 

shown  that  the  defendant  procured  the  boy.  Slaughter  Hill 

to  make  said  notes,  with  the  intent  to  use  them  to  purchase 

property  of  the  prosecutor,  or  any  other  person,  by  creating 

the  impression,  or  inducing  the  belief  that  they  were  made 

by  Slaughter  Hill,  the  brother  of  Archer  Hill,  who  was  well 

known  to  be  a  man  of  properly,  when  he  knew  that  the  boy 

was  poor  and  without  means,  then  the  notes  are  forged  and 

counterfeit,  just  as  much  so  as  if  defendant  had  written  the 

name  of  Slaughter  Hill,  the  brother  of  Archer  Hill,  to  them* 

YOU  XXIX. — 9 
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Counsel  for  the  prisoner  asked  the  Court  to  charge  the 
jury,  that  before  the  notes  could  be  considered  counterfeit, 
the  jury  must  be  satisfied  from  the  evidence  that  the  notes 
were  not  signed  by  a  person  named  Slaughter  Hill,  but  by 
the  prisoner,  or  by  some  other  person,  without  the  consent 
of  the  party  whose  name  appears  to  the  notes.  That  if  it 
was  proven  that  a  person  by  the  name  of  Slaughter  Hill  did 
sign  the  notes,  then  the  notes  are  not  counterfeit  letters  or 
writings,  and  the  case  for  the  State  is  not  made  out,  and  the 
prisoner  not  guilty.  That  if  the  notes  are  genuine,  and 
signed  by  a  person  named  Slaughter  Hill,  it  does  not  matter 
whether  Barfield  paid  anything  for  them  or  not:  which  the 
Court  refused  to  do;  and  thereupon  the  defendant  excepted* 

The  jury  found  the  prisoner  guilty.  At  the  same  Term  the 
counsel  for  Barfield  moved  for  a  new  trial,  on  the  following 
grounds: 

1st.  Because  the  Court  charged  the  jury  as  stated  above. 

2d.  Because  the  Court  refused  to  charge  as  stated  above, 

dd.  Because  the  offence  charged  in  the  bill  of  indictment 
is  unknown  to  the  penal  code  of  this  State, 

4th,  Because  the  verdict  is  contrary  to  law. 

5th.  Because  the  verdict  is  strongly  and  decidedly  against 
the  weight  of  evidence. 

The  Court  refused  to  grant  the  new  trial,  and  counsel  for 
Barfield  excepted,  and  now  assign  such  refusal  for  error. 

May;  Hunter,  for  plaintiff  in  error. 

Solicitor  General  Elam;  Grice  &  Wallace;  Edwards^ 
contra* 

By  the  Court, — Bennino  J.  delivering  the  opinion. 

The  motion  for  a  new  trial  embraces  all  of  the  exceptions 
in  the  case.    The  question,  therefore,  whether  the  Court  be- 
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low  was  right  in  refusing  that  motion,  will  include  all  the 
qaestioDs  in  the  case. 

[1.]  The  first  ground  of  the  motion  wa.^  the  cliarge  of  the 
Court  That  charge  amounts  to  this:  that  if  the  defendant 
procured  Slaughter  Hill,  the  boy,  to  make  the  notes,  with  the 
iateolion  to  use  them  in  the  purchase  of  property,  as  the 
notes  of  another  Slaughter  Hill,  the  brother  of  Archer  Hil), 
the  notes  were  forged. 

The  evidence  showed  that  the  notes  were  made  by  Slaugh- 
ter Hill,  the  boy ;  that  he  was  not  quite  twenty-one  years 
old;  that  he  lived  with  a  brother  of  the  defendant;  that  he 
was  destitute  of  property;  that  the  defendant  and  his  brother 
'got  in  with  the  boy  Slaughter  Hill,  to  give  the  notes,  so  he 
(the  defendant)  could  buy  a  horse  with  them;''  and  thai 
the  brother  was  to  give  the  boy  a  suit  of  clothes  for  signing 
the  notes.  It  is  clear  from  this  that  the  boy  was  cognizant 
of  the  defendant's  purpose  to  use  the  notes,  as  the  notes  of 
some  other  man  than  himself.  There  can  belittle  doubt  but 
that  he  knew  that  they  were  to  be  used  as  the  notes  of  the 
other  Slaughter  Hill. 

The  charge  must  be  construed  in  reference  to  these  factSL 
It  must,  therefore,  be  treated  as  a  charge  to  this  effect :  that 
if  the  defendant  procured  Slaughter  Hill,  the  boy,  to  make 
the  notes,  with  the  intention  to  use  them  in  the  purchase  of 
property  as  the  notes  of  another  Slaughter  Hill,  the  brother 
of  Archer  Hill,  and  the  boy  made  them^  cognizant  of  this  in- 
tentionj  the  notes  were  forged. 

The  charge  thus  treated,  the  question  becomes  this:  if 
there  are  two  persons  of  the  same  name,  and  one  of  them 
signs  that  name  to  notes,  with  the  intent  that  the  notes 
may  be  used  in  trade,  as  the  notes  of  the  other,  is  the  act  a 
forgery? 

And  we  think  that  it  is,  according  to  the  authorities. 
These  are,  Broum^s  case,  stated  in  \st  ^rchbold  PL  and  Ev,; 
Mead  ts.  Yung^  4  Term  R.  28,  6  Cow.  72. 
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As  to  Brown's  case,  it  was  argued  that  it  was 'distinguish- 
able from  the  present  in  this  :  that  the  Brown  there  intended 
to  be  forged  on,  was  a  fictitious  person.  But  that  distinc- 
tion rather  makes  against  the  party  insisting  on  it — Bar- 
field — for  if  it  was  a  forgery  to  use  the  name  of  a  fictitious 
person,  how  much  more  would  it  have  been  a  forgery  if  the 
name  used  had  been  the  name  of  a  real  person — of  another 
real  Brown. 

The  case  of  Hevey^  (also  stated  in  Archbold^  is  not  in 
conflict  with  these.  In  that  case,  Barnard  McCarty  was  a 
real  person ;  and  the  endorsement  which  he  made,  he  made 
as  his  own  endorsement.  All  that  Hevey  did  was  to  person- 
ate McCarty,  in  reference  to  this  endorsement 

We  find  no  fault  with  the  charge. 

If  the  charge  given  was  right,  it  is  clear  that  the  charge 
requested  was  wrong.  The  refusal  of  the  charge  requested 
was  the  second  ground  of  the  motion. 

The  third  ground  was,  that  the  ofience  charged  was  un- 
known to  the  penal  code. 

This  ground  is,  we  think,  not  true.  The  fourteenth  sec- 
tion of  the  seventh  division  of  the  penal  code  very  plainly 
provides  for  the  offence  charged. 

The  fourth  ground  was  that  the  verdict  was  contrary  to 
law. 

The  seventh  division  of  the  penal  code  has  three  sections — 
the  first;  the  ninth,  and  the  fourteenth,  each  of  which,  per- 
haps, makes  the  facts  stated  in  the  indictment  a  crime. 
Those  facts  I  can  give  only  in  general  terms,  the  indictment 
not  being,  as  I  write,  within  my  reach,  it  not  having  been 
sent  up  in  the  record,  and  the  copy^  or  original,  used  at  the 
argument  of  the  case,  not  being  now  among  the  papers  of 
the  case.  The  facts  were,  however,  in  general  terms,  that 
Barfield,  by  color  of  forged  notes,  obtained  a  horse,  and  a 
cow  and  calf,  from  Hudson,  with  intent  to  defraud  him. 
This  statement  is  much  the  same,  if  not  quite  the  same,  as 
a  statement  to  this  effect:  that  Barfield,  falsely  and  frauda* 
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lently,  uttertdj  published^  passed  the  notes,  &c.;  and  as  a 
statement,  that  he  uttered  and publishedj  as  irucj  the  notes, 
&C.,  of  which  statements  the  first  would  have  brought  the 
indictmeni  under  the  ninth  section ;  and  the  second  would 
have  brought  it  under  the  first  section. 

These  things  being  so,  it  was  insisted  that  none  of  the 
sections  could  be  operative,  and,  therefore,  that  the  verdict 
was  contrary  to  law. 

[2.]  We  think  not.  We  think  that  even  if  the  three  sec- 
tions are  all  alike,  in  the  respect  in  question,  yet  that  the  one, 
at  least,  on  which  this  indictment  was  founded,  is  operative ; 
and  for  two  reasons :  that  section  is  the  latest,  the  punish* 
ment  it  prescribes  is  the  lightest. 

The  fifth  and  last  ground  was,  that  the  verdict  was  con- 
trary to  the  evidence. 

We  think  that  there  is  nothing  in  this  ground.  The  whole 
validity  of  the  ground  turns  upon  a  nicety  of  expression  in 
the  indictment.  The  question  is,  whether  the  notes  proved 
were  the  same  as  the  notes  described ;  and  the  question  de- 
pends entirely  on  the  import  of  an  expression  in  the  indict- 
ment That  expression  I  will  not  venture  to  try  to  recall  by 
memory;  and  as  the  indictment  itself  is  not  at  hand,  I  must 
let  the  decision  on  this  point  pass  without  stating  the  rea- 
sons for  it. 

None  of  the  grounds  appearing  to  us  to  be  good,  we  must 
affirm  the  judgment. 

Judgment  affirmed. 

Jadge  SrsPBXifS  absent  on  account  of  sickness  in  his  falnily. 
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Boon  vs.  Boon. 

Ratlipf  Boon,  plaintiff  in  error,  vs.  Sion  D.  Boon,  defend- 
ant in  error.     . 


[I.]  New  irial  will  not  be  granted  on  the  ground  that  the  verdict  is  contrary  C« 
the  evidence,  in  a  case  where  there  is  a  conflict  between  a  promissory  note 
on  the  one  side,  and  on  the  other  a  single  witness  who  has  a  manifest  bias  ia 
favor  of  the  defendant. 

[2.]  New  Trial  Act  construed — new  trial  will  not  be  granted  by  Supreme  Coait 
for  any  error  except  such  as  might  have  hurt  the  party  moving  the  new  triaL 

Complaint,  in  Stewart  Superior  Court.  Tried  before  Judge 
KiDDOo,  at  April  Term,  1859. 

This  was  an  action  by  Sion  D.  Boon,  plaintiff  in  the  Court 
below,  against  Ratliff  Boon,  on  a  promissory  note  of  which 
the  following  is  a  copy: 

"?250  00.  Bastrop,  January  10th,  1853. 

On  the  first  day  of  April  next,  I  promise  to  pay  Sion  D. 
Boon  or  bearer,  two  hundred  and  fifty  dollars,  for  value  r©- 
ceiv^sd,  with  8  per  cent,  interest  from  maturity  until  paid. 
[Signed]  RATLIFF  BOON." 

The  facts  of  this  case  appeared,  from  the  evidence,  to  be 
about  these : 

One  Andrew  L.  Mott,  Ratliff  Boon's  son-inJaw,  died  in 
the  State  of  Arkansas,  and  had  in  his  possession  a  negro  girL 
Soon  after  his  death,  Sion  D.  Boon,  who  resided  in  Louis- 
iana, went  up  to  Arkansas  and  took  possession  of  the  girl, 
and  carried  her  to  his  house ;  Ratliff  Boon  claimed  the  negro 
as  his  property,  and  plaintiff  allowed  him  to  take  her,  and 
this  note  was  given  by  Ratliff  to  Sion  D.,  either  to  indemnify 
him  against  any  liability  which  he  had  incurred  to,  and 
which  might  be  fixed  upon  him  by  the  creditors  of  Mott,  for 
intermeddling  and  taking  possession  and  control  of  said  ne- 
gro, or  as  a  compensation  for  the  trouble,  expense  and  risk 
which  he  might  incur  and  run  in  the  premises. 
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The  jury,  upon  this  proof,  and  under  the  charge  of  the 
Court,  found  for  the  plaintiff  two  hundred  and  fifty  dollars, 
being  the  principal  only  of  the  note.  Whereupon,  counsel 
for  defendant  moved  for  a  new  trial,  on  the  following  grounds* 

1st.  That  the  Court  erred  in  charging  the  jury,  that  if  they 
believed  from  th^  evidence,  that  the  defendant  gave  the  note 
to  plaintiff,  in  consideration  that  plaintiff  should  take  the  note 
and  run  all  the  risks,  he  might  have  incurred,  to  pay  the  debts 
of  Andrew  L.  Mott,  deceased,  then  they  should  find  for  the 
plaintiff  the  full  amount  of  the  principal  of  the  note. 

2d.  That  the  Court  erred  in  charging,  that  if  the  money 
was  left  to  pay  attachments,  and  plaintiff  expended  it  in  liti- 
gation, upon  his  own  responsibility,  it  was  improperly  ap- 
plied, and  he  ought  to  account  for  it;  but  if  he  litigated  by 
direction  of  defendant,  or  applied  the  money  to  the  payment 
of  the  attachments,  then  plaintiff  is  not  liable  for  it. 

3d.  That  the  verdict  was  contrary  to  the  charge  of  the 
Court,  in  this,  that  the  Court  charged  the  jury,  that  if  they 
believed  that  it  was  the  understanding  and  agreement  of  the 
parties,  that  plaintiff  was  to  take  the  note  sued  on  to  indem- 
nify him  against  the  loss,  trouble  and  expense  he  might  be 
subjected  to,  by  reason  of  his  having  intermeddled  with 
Mott*s  estate,  and  was  bound  to  notify  defendant  of  such  loss, 
trouble  and  expense,  then  plaintiff  must  show  that  he  gave 
notice,  and  prove  what  had  been  his  trouble,  expense  and 
loss,  before  he  can  recover. 

4th.  Because  the  verdict  was  contrary  to  law  and  the 
evidence. 

The  Court  refused  the  motion  for  a  new  trial,  and  defend- 
ant excepted. 

B.  S.  WoRRiLL,  represented  by  B.  Hill,  for  plaintiff  in 
error. 

E.  H.  Beall,  contra. 
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By  the  Court. — Stephens  J.   delivering  the  opinion. 

[l.]  A  new  trial  was  asked  in  this  case  on  the  ground  that 
the  verdict  was  not  supported  by  the  evidence.  We  think  it 
was.  The  note  was  a  part  of  the  evidence,  and  the  verdict 
was  in  exact  conformity  with  that  The  only  evidence 
against  the  note  was,  that  of  Mrs.  Mott,  a  daughter  of  Ratliff 
Boon,  with  a  pretty  manifest  bias  in  his  favor.  The  note 
8aid  that  Ratliff  Boon  promised  Sion  to  pay  him  two  hun- 
dred and  fifty  dollars.  She  said  he  didn't  promise  to  pay 
that  sum,  but  only  so  much  as  Sion  might  lose  by  a  risk  he 
had  taken  for  Ratliff's  benefit.  To  decide  the  conflict  was 
the  peculiar  province  of  the  jury,  and  we  will  not  disturb 
their  decision.  Another  ground — that  the  verdict  was  con- 
trary to  the  charge  of  the  Court — resolves  itself  into  this  same 
one  of  being  contrary  to  the  evidence. 

[2.]  Another  ground  is,  that  the  Court  erred  in  the  charge 
to  the  jury.  We  do  not  think  there  was  any  error  which 
could  have  hurt  the  man  who  is  complaining  of  it.  But  it 
was  said,  that  under  the  New  Trial  Act  of  1853-4,  we  must 
send  the  case  back  if  there  was  any  error  in  the  charge, 
whether  the  error  could  have  hurt  the  party  complaining  of 
it  or  not.  We  do  not  so  understand  that  Act.  On  the  con- 
trary, it  seems  to  be  carefully  worded  in  every  branch  of  it, 
so  as  to  require  new  trials  only  for  such  errors  as  are  ^  against'^ 
the  party  moving  the  new  trial.  To  be  errors  against  him, 
they  must  be  material  errors — ^such  as  might  have  hurl  him. 
We  think  the  Judge  was  right  in  refusing  the  newtriaU 

Judgment  affirmed. 
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WiLLouGHBT  JoRDAN,  plaintiff  ill  error,  VS.  James  C.  Rivers,. 

defendant  in  error. 

A  contract  by  ooe  to  let  another  have  accounts  to  a  certain  amount  off  of  book» 

'     that  are  specified,  gives  that  other  a  right  only  to  select  such  accounts  as  h» 

may  please,  and  not  to  have  good  accounts  at  all  events.    He  may  have  good 

ones  if  h«  can  find  them  on  the  books  j  and  there  is  no  breach  of  the  contract^ 

unless  this  right  of  selection  is  refused  to  the  promisee. 

Motion  for  new  trial  Decision  by  Judge  Kiddoo,  in  Ran- 
dolph  Superior  Court,  May  Term,  1859. 

James  C.  Rivers  brought  suit  in  the  Superior  Court  of  Ran- 
dolph county,  against  Willoughby  Jordan,  upon  the  follow- 
ing paper : 

"CuTHBERT,  August  28th,  1851. 
This  is  to  show,  that  I  am  to  let  James  C.  Rivers  have  the 
amount  of  one  hundred  and  twenty-five  dollars,  in  accounts 
which  are  on  the  books  of  Rivers  &  Jones,  the  same  being 
in  payment  for  the  entire  interest  of  said  Rivers,  in  said 
firm. 

(Sign-d,)  WILLOUGHBY  JORDAN.'^ 

Upon  the  trial,  plaintiflf  gave  in  evidence  the  foregoing- 
writing,  and  proved  by  one  West  H.  Kirksey,  that  plaintiff 
and  defendant  met  in  his  shop  in-  the  spring  of  J 852,  to 
make  a  settlement  Defendant  offered  plaintiff  some  ac- 
counts. Plaintiff  refused  to  take  them  unless  defendant 
would  endorse  them,  and  said  defendant  was  to  give  him 
good  accounts.  Defendant  did  not  deny  it,  but  said  if  they^ 
were  not  good,  he  would  make  them  good.  Witness  doe» 
not  know  whether  this  conversation  related  to  the  subject 
matter  of  this  suit  or  not. 

Defendant  then  introduced  evidence  showing  that  Rivers 
sold  oat  his  interest  in  the  grocery  of  Rivers  &  Jones  to  Wil- 
loughby Jordan,  for  the  sum  of  one  hundred  and  twenty- 
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five  dollars,  to  be  paid  Id  accounts  from  the  books  of  Rivera 
&  Jones.  That  Rivers  was  to  take  his  own  account,  the  ac- 
count of  M.  D,  Hendricks,  and  certain  others,  which  amount- 
ed to  the  sum  agreed  on  ;  that  he  had  more  than  once  ten- 
dered Rivers  these  accounts,  and  that  Rivers  postponed  draw-  . 
tng  them  off  the  books,  or  made  some  other  excuse,  for  not 
Caking  them,  at  the  times  when  the  tenders  were  made. 

Defendant  further  proved  that  Mastin  D.  Hendricks  was, 
at  the  time  of  the  trial  on  appeal,  dead ;  that  in  a  former  tri- 
al of  this  cause,  said  Hendricks  testified,  that  he  paid  his 
account  with  the  firm  of  Rivers  &  Jones,  amounting  to  forty 
or  fifty  dollars,  to  James  C.  Rivers. 

Plaintifi"  then  introduced  one  witness  who  testified :  That 
at  some  time  in  the  year  1852,  the  witness  made  a  condition- 
al trade  with  Rivers  for  the  receipt  sued  on ;  that  witness  and 
Rivers  called  on  defendant  for  a  settlement ;  that  defendant 
handed  them  a  bundle  of  accounts,  and  offered  to  let  them 
take  any  account  they  wanted  out  of  the  bundle  ;  that  there 
was  no  account  in  it  on  Rivers;  that  defendant  did  not  con- 
tend that  any  particular  accounts  had  been  agreed  on  be- 
tween himself  and  Rivers;  and  that  the  trade  between  wit- 
ness and  Rivers  was  not  confirmed,  because  there  were  no 
accounts  that  witness  would  take.  The  partner,  f/e>nc5,  testi- 
fied, that  at  the  time  of  the  trade  between  Rivers  and  Jordan, 
there  were  on  the  books  more  than  two  hundred  and  fiftj 
dollars  of  good  accounts. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  the 
sum  of  one  hundred  and  twenty-five  dollars. 

After  the  verdict,  the  defendant  moved  for  a  new  trial,  on 
various  grounds,  all  of  which  were  abandoned  in  this  Court, 
except  that  the  verdict  was  "contrary  to  the  evidence,"  and 
"against  the  weight  of  evidence." 

After  argument  on  said  motion,  the  Court  below  refused  to 
grant  a  new  trial,  and  plaintiff  in  error  excepted,  and  now 
assigns  such  refusal  for  error 
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Hood,  for  plaintiff  in  error. 

Douglass  &  Douglass,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

The  single  question  here  is,  was  the  verdict  supported  by 
the  evidence?     We  think  it  was  not. 

The  undertaking  of  Jordan  was  to  let  Eivers  have  ac- 
counts off  of  the  books  of  Jones  k  Rivers.  We  think  this 
implies  that  Rivers  was  to  have  the  privilege  of  selection,  to 
take  good  ones,  if  he  could  find  them,  but  not  certainly  to 
have  good  ones,  for  at  all  events  they  were  to  come  off  of 
those  books.  There  was  no  breach  of  the  contract,  unless 
Jordan  refused  to  let  Rivers  have  this  privilege  of  selection. 
The  evidence  shows  ne  such  case,  but  on  the  contrary,  the 
evidence  is  abundant  and  uncontradicted,  that  the  books 
were  frequently  offered  to  Rivers  for  him  to  make  his  selec- 
tion of  accounts.  Besides,  there  was  uncontradicted  evidence 
that  Rivers  had  actually  collected  one  of  the  accounts  of  for- 
ty or  fifty  dollars,  and  yet  the  verdict  was  for  the  whole 
amount. 

As  a  new  trial  was  refused,  the  judgment  must  be  re- 
versed. 

Judgment  reversed. 


William  L.  Franks,  ei  al,  plaintiffs  in  error,  vs.  David  B. 

Hamilton,  defendant  in  error. 
« 

A  bond  was  conditional,  to  be  void,  i£  the  oblig^ors  paid  n  note  endorsed  by  the 
obligee,  "so  that,  in  no  event,  it"  should  *^be  collected,  or  attempted  to  be 
collected,  from"  him. 
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Mdd,  That  a  collection  of  the  note,  from  him,  or  an  attempt  at  it,  was  essential 
to  constitute  a  breach  of  the  condition. 

Debt  on  bond.  Tried  before  Judge  Love,  in  Houston 
Superior  Court,  April  Term,  1859. 

Suit  warS  brought,  in  Houston  Superior  Court,  by  David 
B.  Hamilton,  against  William  L.  Franks  and  Clemenia  J. 
Stephens,  on  a  bond,  in  the  sum  of  one  thousand  dollars, 
made  by  said  defendants  and  payable  to  plaintiff  The  bond 
was  dated  23d  September,  1852.  The  condition  was  as  fol- 
lows: That  **  whereas,  Alexander  W.  Stephens,  late  of  said 
county  of  Houston,  and  State  of  Georgia,  but  now  deceased, 
did,  in  his  lifetime,  make  and  execute  a  certain  promissory 
note  of  the  amount  of  two  hundred  and  fifty  dollars,  due 
1st  day  of  January,  1849,  with  interest  from  the  1st  day  of 
January,  1848,  to  the  said  David  6.  Hamilton,  in  part  pay- 
ment of  a  town  lot  in  the  village  of  Hayneville,  and  county 
of  Houston,  State  of  Georgia ;  and  whereas,  the  said  David 
B.  Hamilton  did  endorse  the  said  note,  or  otherwise  become 
responsible  for  the  payment  of  the  said  note  to  David  Gunn, 
in  his  lifetime ;  now,  if  the  said  William  L.  Franks  and  C. 
J.  Stephens  do  well  and  truly  pay  or  cause  to  be  paid,  ths 
aforesaid  promissory  note,  so  that,  in  no  event,  it  shall  be 
collected,  or  attempted  to  be  collected,  from  the  aforesaid 
David  B.  Hamilton,  endorser  as  aforesaid,  then  this  obliga 
tion  to  be  null  and  void,  &c.'' 

Counsel  for  plaintiflf  read  in  evidence  this  bond  ;  and  then 
proved  by  Peter  S.  Humphries,  that  the  note,  referred  to  in 
the  bond,  had  been  placed  in  his  hands  for  collection  by  the 
administrator  of  David  Gunn ;  and  that  David  B.  Hamilton 
at  that  time,  and  now,  lived  in  the  State  of  Mississippi,  or 
oat  of  the  State  of  Georgia. 

Plaintiff  then  offered  in  evidence  the  note,  defendants  ob- 
jected. 

The  Court  overruled  the  objection,  admitted  the  note  and 
defendants  excepted. 
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Plaintiff  then  proved  that  he  had  conveyed  to  Luns* 
ford  Pitts,  the  lot  mentioned  in  the  bond,  and  taken 
from  Pitts  a  bond  similar  to  the  one  made  by  Franks  and 
Clemenia  J.  Stephens.  Pitts  conveyed  the  lot  to  defendants^ 
upon  their  agreeing  to  substitute  their  bond  for  his. 

Plaintiff  then  closed  his  case,  and  defendants  moved  a 
nonsuit.  The  Court  overruled  the  motion,  and  defendants 
excepted. 

The  Court  then  charged  the  jury,  that  if  the  evidence 
showed  that  an  attempt  had  been  made  to  collect  the  note 
out  of  the  plaintiff,  that  it  was  a  breach  of  the  bond  by  de- 
fendants, and  the  plaintiff  had  the  right  to  recover  damages 
to  the  amount  of  the  principal  and  interest  due  on  the  note. 

To  this  charge  defendants  also  excepted,  and  now  assign 
the  same  and  the  aforesaid  rulings  for  error. 

Giles,  for  plaintiff  in  error. 

Wabren  &  GooDE,  contra. 

By  the  Court. — Benkino  J.  delivering  the  opinion. 

Ought  the  Court  to  have  granted  the  motion  for  a  nonsuit  ? 
We  think  so. 

We  think,  that  the  proof  failed  to  show  a  breach  of  the 
condition  of  the  bond.  The  condition  was,  that  the  bond 
was  to  be  void,  if  the  obligors  paid  the  note,  '^  so,  that,  in  no 
event,  it"  should  ^  be  tsollected,  or  attempted  to  be  collected, 
from"  the  endorser,  Hamilton.  A  collection  of  the  note  from 
Hamilton,  or  an  attempt  at  its  collection  from  him,  was  there- 
fore, essential  to  a  breach  of  the  condition.  Does  the  evi» 
dence  show  either  ?  It  does  not.  It  merely  shows,  that  the 
note  was  put  into  the  hands  of  attorneys  for  collection.  It 
does  not  show,  that  the  attorneys  had  collected  it  from  Hamil- 
lon^  or  bad  attempted  to  do  so.   It  rather  shows  the  contrary; 
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for  it  shows,  that,  when  the  note  was  put  in  the  hands  of  the 
attorneys  for  collection,  Hamilton  was  out  of  the  State,  a 
resident  of  Mississippi. 

Judgment  reversed. 


John  V.  Price,  plaintiff  in  error,  vs.  Allen  S.  Cutts,  Sheriff, 
and  George  A.  Brown  et  al.,  defendants  in  error. 

[1.]  An  agreement  to  execute  a  mortgage  in  prfsenti^  the  actual  execution 
failing  through  inadvertence,  doen  not  constitute  such  a  lien  as  will  prevail 
against  subsequent  judgment  creditors. 

[2.]  The  Sheriff,  or  one  who  acts  as  his  agent,  pro  kae  vice^  is  entitled  only  to 
bis  prescribed  fees  for  keeping  negroes,  stock,  5rc.,  although  he  works  them 
profitably,  and  brings  the  product  of  their  labor  into  Court  for  the  benefit  of 
creditors. 

[3.]  A  person  who  collects  funds  of  a  debtor  for  the  joint  benefit  of  himself 
and  other  creditors,  ought,  when  that  fund  is  distributed  by  a  Court  of  Equity, 
to  be  allowed  reasonable  compensation  for  the  services  of  himself  and  law- 
yers, to  the  extent  to  which  those  services  are    productive  and   beneficial. 

Motion  to  dissolve  injunction,  and  to  distribute  money, 
in  Sumter  Superior  Court.  Decided  by  Judge  Allen,  April 
Term,  1859. 

.  These  were  two  motions  heard  and  decided  together  by 
the  Court  below ;  one  a  motion  to  dissolve  an  injunction 
which  had  been  granted  at  the  instance  of  John  V.  Price,  on 
a  bill  filed  by  him  against  William  M.  Brown,  Gilbert  C. 
Carmichael,  George  A.  Brown,  Henry  H.  Brown  and  Allen 
8.  Cutts,  Sheriff,  and  others;  the  other  a  motion  to  dis- 
tribute money  in  the  hands  of  the  Sheriff,  arising  from  the 
sale  of  certain  properly  belonging  to  said  George  A.  Brown. 
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Price  alleged  in  his  bill,  in  substance,  that  at  November 
Term,  1857,  of  the  Inferior  Court  of  Sumter  county,  he 
obtained  judgment  against  George  A.  Brown,  who  had  ab- 
sconded, in  an  attachment  case  sued  out  before  that  time; 
that  William  M.  Brown,  the  father  of  said  George  A.  and 
Gilbert  C.  Carmichael,  and  Henry  H.  Brown  and  said  Gil- 
bert C.  Carmichael,  late  partners  of  said  George  A.  Brown, 
under  the  name  and  firm  of  George  A.  Brown,  also  sued 
out  their  attachments  against  the  said  George  A.  Brown, 
which  were  levied  one  day  before  the  attachment  of  com- 
plainant, and  obtained  judgments  thereon  at  the  same  Term 
of  the  Inferior  Court,  to-wit:  November  Term,  1857;  that 
said  attachments  were  levied  upon  one  thousand  acres  of 
land,  thirty  or  forty  negroes,  about  ten  mules  and  horses,  as 
the  property  of  the  absent  debtor,  and  the  total  amount  of 
the  claims  or  demands,  upon  and  for  which  said  attach- 
ments issued,  was  twenty  five  or  thirty  thousand  dollars. 

The  bill  further  charges  that  the  attachment  of  Carmichael 
was  for  a  debt  or  claim  consisting  of  four  notes  purporting 
to  be  made  by  George  A.  Brown,  payable  to  Henry  H. 
Brown  or  order,  each  for  1^2,072  32,  and  endorsed  by  Henry 
H.  Brown  and  Gilbert  C.  Carmichael,  and  that  said  notes 
were  given  for  and  on  account  of  the  debts  of  the  firm,  com- 
posed of  said  George  A.  Brown,  H.  H.  Brown  and  Gilbert 
€•  Carmichael,  under  the  name  of  Geo.  A.  Brown,  as  before 
stated,  and  that  said  Carmichael  and  H.  H.  Brown  were 
equally  bound  as  partners  with  George  A.  Brown  for  said 
notes. 

The  bill  further  charges  that  the  attachment  of  Brown 
and  Carmichael  was  founded  on  a  debt  contracted  by  said 
George  A.  Brown,  for  and  on  account  of  said  firm,  and  that 
said  H.  H.  Brown  and  Carmichael  are  equally  bound  as 
partners,  each  for  one-third  of  said  debt 

The  bill  further  states,  that  complainant's  attachment  was 
founded  on  a  debt  bona  fide  due  by  said  George  Au  Brown, 
and  amounting  to  j03,523  63. 
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The  bill  further  charges,  that  William  M,  Brown  has  re- 
ceived a  large  amount  of  money,  notes  and  accounts  belong- 
ing to  his  son,  the  said  George  A.,  and  which  he  holds  in 
his  hands  unaccounted  for,  and  which  should  be  applied  to 
the  claims  of  his  creditors;  that  William  M.  Brown's  attach- 
ment is  founded  on  a  bill  drawn  by  him  on  the  said  George 
A.  Brown,  afnd  accepted  by  the  latter.  Complainant  charges 
that  no  cause  of  action  accrued  thereon  to  said  William  M 
Brown,  by  reason  of  such  acceptance. 

The  bill  further  charges,  that  the  said  Wra.  M.  Brown,  acting 
or  pretending  to  act  as  the  agent  of  his  son,  after  his  depart- 
ure from  the  State,  received  a  large  amount  of  money  from 
the  proceeds  of  the  growing  crop,  and  which  he  has  failed 
to  pay  to  the  creditors  of  his  son,  or  in  any  manner  to 
account  for ;  and  also  collected  from  the  notes,  accounts, 
&c.,  left  belonging  to  George  A.  Brown,  or  to  the  firm 
aforesaid  of  Brown,  Carmichael  &  Brown,  a  large  amount, 
and  which  he  has  failed  to  pay  to  the  creditors  of  said  George 
A.  Brown. 

The  bill  further  states,  that  said  William  M.  Brown,  as 
guardian  for  the  children  of  his  son  George  A«  Brown,  inter- 
posed a  claim  to  five  of  the  negroes  levied  on  as  the  property 
of  his  son ;  that  be  has  also  interposed  a  claim  in  behalf  of 
Mrs.  Brown,  for  13  of  said  negroes,  and  her  father  has  also 
for  her  and  her  children,  interposed  a  claim  for  14  more  of  the 
said  negroes;  and  the  vendor  of  the  land  sold  has  also  inter- 
posed his  lien  for  the  purchase  money,  amounting  to  over 
93,000,  and  all  of  said  claims  are  now  pending. 

The  bill  further  states,  that  the  Sheriff  has  in  his  hands 
8ome  ten  thousand  dollars,  arising  from  the  sale  of  Geoige 
A.  Brown's  property,  and  which  is  claimed  by  the  said 
vendor  of  the  land  sold,  and  also  by  William  M.  Brown,  on 
executions  older  than  those  obtained  in  the  attachment  cases 
aforesaid,  and  which  he  has  purchased  and  got  the  control  of, 
and  as  the  bill  charges,  purchased  and  bought  by  him  with 
the  money  of  his  son,  the  defendant  in  these  ^  /as. 
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The  prayer  of  the  bill  was  for  an  injunction  to  restrain 
the  Sheriff  from  paying  out  the  funds  in  his  hands  until  the 
rights  of  the  parties  can  be  settled  and  adjudicated ;  that 
William  M.  Brown  account  for  the  proceeds  of  the  crop, 
and  the  money  collected  on  the  notes,  accounts,  &&,  belong- 
ing to  the  absent  defendant,  George  A.  Brown,  and  that  be 
4set  forth  fully  the  consideration  and  amount  of  all  the  judg- 
ments and  demands  which  he  holds;  and  that  H.  H.  Brown 
and  Carmicliael  do  the  same,  and  that  the  priorities  of  the 
claims  of  all  parties  be  fixed  by  the  decree  of  the  Court,  and 
the  money  in  the  hands  of  the  Sheriff  be  applied  accord- 
ingly. 

Complainant  filed  an  amendment  to  this  bill,  alleging  that 
it  was  the  agreement,  and  George  A.  Brown  promised,  in  con- 
sideration that  complainant  would  accept  the  draft  for  him, 
and  which  is  the  foundation  of  his  claim,  to  execute  a  mort- 
gage to  him  for  five  negroes,  to  secure  and  indemnify  him 
for  his  liability  incurred  by  said  acceptance;  that  the  mort- 
gage was  prepared,  and  complainant  thought  that  the  same 
had  been  duly  signed,  sealed  and  delivered,  until  afterwards, 
when  he  discovered  that  the  paper  handed  to  him  by  Brown 
as  the  mortgage  agreed  upon,  had  not  been  signed  by  him, 
and  was  unexecuted.  He  prays  that  said  mortgage  be  set 
up,  or  that  he  be  declared  to  have  a  lien  upon  the  money  in 
the  Sheriff's  hands,  arising  from  the  sale  of  the  negroes, 
which  were  to  be  mortgaged  to  him  as  aforesaid. 

Defendants  answered  the  bill,  Carmichael  and  William 
M.  Brown  denying  any  fraud,  collusion  or  combination, 
as  charged  in  the  bill,  setting  forth  the  consideration  of 
their  respective  claims  and  their  amounts,  uU  of  which  they 
aRege  to  be  founded  on  valuable  consideration  and  bona 
fide.  The  partnership  charged  in  the  bill,  is  in  effect,  ad- 
mitted by  Carmichael 

William  M.  Brown  denies  that  the  old  judgments  against 
his   son  were   bought  witli  funds  belonging   to  him,  but 

VOU  XXIX. — 10. 
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that  they  were  purchased  by  defendant  with  his  own  money^ 
and  with  a  view  to  prevent  a  levy  of  the  same  upon  the 
plantation  and  negroes  in  the  midst  of  the  summer,  and 
thereby  breaking  up  its  operations  and  preventing  the  mak- 
ing of  the  crop  then  growing;  admits  that  he  did  interpose 
the  claims  mentioned,  and  made  such  arrangements  as 
enabled  him  to  keep  the  negroes  on  the  plantation  till  the 
crop  was  made;  and  he  makes  an  exhibit  of  his  receipts  and 
expenditures  in  relation  thereto,  and  claims  that  the  amount 
realized  therefrom,  he  be  allowed  to  apply  to  his  judgments 
of  junior  date.  He  also  claims  that  a  reasonable  sum  be 
allowed  to  him  as  compensation  for  his  care,  trouble  and 
services  in  managing  said  plantation,  and  in  collecting  the 
notes,  accounts,  &c.  He  also  claims  that  a  reasonable  sum 
be  allowed  to  his  Attorneyis,  for  advice  and  services  rendered 
in  the  managemeut  of  the  affairs  of  the  said  George  A« 
Brown.  The  cause  was  heard  upon  the  bill  and  answers,  and 
after  argument,  the  Court  ordered,  decreed  and  adjudged: 
.  1st,  That  the  injunction  be  dissolved  as  to  the  fund  in  the 
hands  of  the  Sheriff,  the  equities  set  up  in  relation  thereto 
being  fully  denied  by  the  answers;  and  that  complainant 
has  no  claim  or  lien  on  said  fund,  or  that  portion  arising 
from  the  sale  of  the  five  negroes,  by  virtue  of  the  agreement 
between  himself  and  George  A.  Brown,  in  relation  to  their 
being  mortgaged  to  him  ;  said  agreement  not  having  been 
executed. 

2d.  That  the  Sheriflf  retain  the  amount  claimed  by  the 
vendors,  in  and  under  their  bill  now  pending,  being  the 
purchase  money  unpaid,  and  to  which  they  set  up  a  lien  as 
vendors. 

3d.  The  Sheriff  retain  an  amount  sufficient  to  pay  all 
costs. 

4th  &  5lh.  That  the  Sheriff  pay  out  of  the  funds  in  his 
hands  certain  executions,  (naming  them)  being  the  oldest 
liens,  and  about  which  there  is  no  controversy. 

6th.  That  William  M.  Brown  credit  on  the  four  old  j5.  fas.. 
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owned  and  held  by  him,  (naming  them)  the  net  proceeds 
of  the  crop  made  on  defendant's,  George  A.  Brown's,  planta- 
tion in  1857,  and  also  credit  thereon  the  amounts  re- 
ceived by  him  from  the  assets  of  George  A.  Brown,  a» 
admitted  in  his  answer,  and  that  the  balance  due  on  these 
Ji  fas,  be  paid  by  the  Sheriff,  out  of  the  funds  in  his  handsi 

7th.  That  he  pay  the  X^xji,  fa,  amounting  to  038  68. 

8th.  That  after  paying  the  foregoing  amounts,  that  the 
Sheriff  pay  the  balance  that  may  be  in  his  hands, /?ro  raia^ 
to  the  fL  fas.  of  John  B.  Ross  and  others,  (naming  them) 
against  said  George  A.  Brown. 

The  judgments  obtained  in  the  attachment  cases,  being 
all  of  junor  date,  are  not  provided  for  in  the  above  distribu- 
tion ;  the  older  judgments  at  common  law  being  more  than 
sufficient  to  exhaust  said  fund. 

To  which  order,  judgment  and  decree,  counsel  for  plain- 
tiff excepted. 

Jas.  J.  Scarborough  ;  and  C.  Anderson,  for  plaintiff  in 
error. 

Samuel  Elam,  for  Carmichael;  McCay  &  Hawkins,  for 
Wra.  M  Brown ;  Lyon  &  Irwin,  and  Butler,  for  Way  & 
Taylor. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

1st.  The  case  made  by  the  original  bill,  so  far  as  the  defen- 
dant, William  M.  Brown,  is  concerned,  is  confessedly  strip- 
ped of  all  its  equity  by  the  answer  of  Brown.  It  was  so 
conceded  in  the  argument,  and  the  complainant  relied  only 
on  his  amended  bill,  setting  up  a  mortgage  which  he  alleges 
was,  by  agreement  between  him  and  George  A.  Brown,  to 
have  been  executed  by  the  said  George  A.  at  the  time  when 
the  complainant's  demand  was  contracted,  but  which  failed 
of  execution  through  some  ^  inadvertence."    There  was  a 
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demurrer  to  this  amended  bill,  and  the  question  is,  whether 
it  is  a  good  bill.  Will  equity  set  up  this  agreement  against 
other  creditors  of  George  A.  Brown  ?  We  think  not.  Equity 
will  reform  an  instrument,  but  it  will  not  makt  one.  To 
make  a  case  for  relief,  there  must  be  an  execution  of  somt- 
thing.  Where  the  wrong  thing  is  executed  by  mistake  or 
fraud  equity  will,  on  sufficient  proof,  substitute  the  thing, 
which  was  really  intended  by  the  parties,  in  place  of  that 
which  was  executed  by  mistake  or  fraud.  But  to  set  up  a 
contract  where  no  execution  of  anything  has  been  had, 
would  be  to  make  a  contract,  and  not  to  reform  one.  Again, 
"  inadvertence,"  without  even  saying  whose  inadvertence  it 
was,  is  a  new  ground  for  equitable  interposition.  But,  again, 
upon  the  principle  that  equity  considers  that  which  ought 
to  have  been  done,  as  having  been  done  from  the  beginning, 
the  case  which  the  complainant  makes  is  that  of  an  actual 
mortgage,  (the  aid  of  equity  being  sought  merely  to  furnish 
and  perpetuate  the  evidence  of  that  which  has  existed  all  the 
time)  and  it  cannot  be  maintained  against  subsequent  judg- 
ments, as  is  asked  to  be  done  here,  because  it  was  not  recorded 
within  three  months.  The  statute  of  1827,  CobVa  Dig,  page 
172  and  sec,  4,  is  express  that  no  mortgage,  unless  recorded 
within  three  months,  shall  prevail  against  any  judgment  ob- 
tained before  the  foreclosure  of  the  mortgage.  There  was 
no  foreclosure  here,  and  indeed  could  not  be.  It  was  at- 
tempted in  the  argument  to  escape  from  this  reasoning  by 
saying  this  is  not  a  mortgage,  but  an  agreement  for  a  mort- 
gage, creating  not  a  lien  by  mortgage,  but  a  mere  equitable 
lien.  Cases  were  read  to  show  that  such  an  equitable  lien 
is  created  by  an  agreement  to  execute  a  mortgage,  but  all 
these  were  cases  where  the  mortgage  was  to  be  executed  at 
some  future  day,  not  where  the  mortgage  was  to  be  had 
in  presently  but  failed  by  mere  want  of  execution.  There  is 
a  difference,  as  it  seems  to  me,  between  such  a  contract  as 
equity  will  set  up  as  a  mortgage,  treating  it  as  having  been 
a  mortgage  from  the  beginning,  after  it  is  set  up  on  the  one 
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hand,  and  on  the  other   hand  a  mere  agreement  for  a  mort- 
gage at  a  future  time.    The  latter  cannot  be  enforced,  o^  a 
mortgage,  for  equity  will  not  compel  parties  to  form  a  written  » 
contract,  merely  because  they  have  verbally  agreed  to  do  so 
without  ever  having  attempted  it.     In  the  one  case  you  have 
an  actual  mortgage  existing  from  the  beginning,  not  proper- 
ly evidenced,  to  be  sure,  till  equity,  by  its  reforming  hand, 
snpplies  the  exact  evidence,  but  still  when  so  evidenced  at 
last,  relating  back  to  the  beginning,  and  counting  as  a  mort^ 
gagtj^  legal  statutory  lien,  and  not  a  mere  equitable  lien. 
Now  the  case  made  by  the  complainant  if  it  \s  anything,  is  the 
case  of  a  mortgage^  and  it  is  not  good  against  the  judgment 
creditors,  for  want  of  record.    The  case  of  Wall  vs.  Erring- 
ton  et  aL  in  I3th  Go,  Rep.^  has  been  invoked  as  an  authority 
for  setting  up  this  agreement   as  a  mortgage.     In  that  case 
a  mortgage  which  had  been  executed,  and  Au\y  recorded^  was 
allowed  to  be  corrected  against  judgment  creditors,  by  strik- 
ing out  No.  lO.Q,  and  inserting  No.  112;  but  there  the  num- 
ber of  the  land  was  only  a  part  of  its  description;  the  land 
really  mortgaged   was  that  which   Wall    had    notoriously 
possessed  for  many  years,  and  that  was  No.  112.     The  Judge, 
in  that  case,  expressly  says,  ^  it  was  lot  No.  112,  and  not  lot 
No.  109,  that  was  mortgaged;"  thus  treating  the  number  as 
only  a  part  of  the  description  to  be  corrected  by  reference  to 
other  circumstances  and  marks  of  identity;  and  in  that  case 
theefiect  of  our  statute  requiring  mortgages  to  be  recorded, 
was  manifestly  not  discussed  nor  considered,  and  no  case  can 
be  an  authority  for  a  doctrine  not  at  all  considered  in  it.     The 
case  of  Printup  vs,  Johnson,   19    Oa.  Rep,^  has   also   been 
urged  as  an  authority  for  the  complainant.     All  that  need 
be  said  of  that  case  is,  that  it  is  no   case  of  a   mortgage. 
There   are   different  kinds  of  liens,  some  legal   and   some 
equitable,  some   needing  record,  and  others  not;  but  we  are 
dealing  with  a  mortgage,  and  to  hold  such  a  lien  good  with- 
out record,   would  be   to  set  the  statute  at  defiance.     The 
original  bill  having  been   fully  met  by  the  answer,  and  the 
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amended  bill  being  bad,  we  hold  ihat  the  Court  was  right  in 
dissolving  the  injunction  as  to  William  M.  Brown.  This  is 
the  only  error  of  which  the  plaintiff  in  error  complains,  but 
by  agreement  two  other  parties  were  allowed  to  assign  error. 
2d.  The  firm  of  Brown  &  Carmichael  assign  as  error 
under  this  agreement,  the  refusal  of  the  Court  to  dissolve 
the  injunction  as  to  them. 

We  think  the  Court  was  right  in  this  refusal.  Their 
answer  does  not  swear  off  the  equity  of  the  original  bill,  as 
to  them,  but  on  the  contrary,  in  effect  admits  the  partnership 
charged,  and  that  the  debt  which  they  were  seeking  to  collect 
out  of  George  A.  Brown,  was  not  his  individual  debt,  but 
one  in  which  they  were  jointly  liable,  and  equally  interested 
with  him.  Their  attachment  had  a  precedence  over  that  of 
the  complainant  by  reason  of  its  earlier  levy,  and  it  ought  to 
be  restrained  from  using  that  advantage,  unless  it  is  a  bona 
Jide  claim.     The  injunction  was  rightly  retained  as  to  it. 

3d.  But  William  M.  Brown  also  assigns  error  in  the  distri- 
bution of  the  fund  which  was  turned  loose  by  the  dissolution 
of  the  injunction,  and  in  refusing  him  compensation  and 
atiorney's  fees,  &c.  He  claims  that  he  should  have  been 
allowed  to  apply  the  fund,  which  he  had  collected  from 
the  books,  notes,  &c.,  of  George  A.  Brown,  as  a  credit  upon 
his  younger  attachment  instead  of  upon  his  older  Ji.  fa$. 
We  think  not.  To  be  sure  there  was  no  lien  upon  this 
fund,  and  the  debtor,  George  Brown,  might  have  applied  it 
as  he  pleased,  but  he  did  not  apply  it  all.  The  creditor  also 
might  have  applied  ir,  in  the  absence  of  any  application  of 
it  by  the  debtor,  but  he  too  bad  failed  to  make  any  applica- 
tion of  the  fund,  when  equity  laid  its  hand  upon  it.  Equity 
having  got  possession  of  it,  proceedt^d  to  apply  it  to  the 
oldest  liens  first,  and  that  was  only   following  the  law. 

4th.  He  also  complains  that  the  Court  erred  in  refusing 
him  compensation  for  his  services  in  making  a  crop  with  the 
negroes  levied  on.  He  claims  in  his  answer,  that  he  was 
acting  as  agent  of  the  Sheriff  in  making  this  crop,  and  so  he 
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was.  But  being  agent  for  the  Sheriff,  he  must  stand  in  the 
Sheriff's  shoes,  and  we  are  unwilling  to  lay  down  any  rule 
of  compensation  for  the  Sheriff,  except  that  prescribed  by 
statute,  that  is  to  say  his  fees  for  keeping  the  negroes,  &c. 
But  in  this  case  the  negroes  were  kept  out  of  their  own  labor, 
the  result  of  the  crop  brought  into  Court,  being  the  net  pro* 
ceeds  after  taking  out  all  expenses,  including  the  expense  of 
keeping  the  negroes.  We  think  there  was  no  error  in  this 
particular. 

5th.  He  also  complains  that  the  Court  erred  in  refusing  him 
compensation  for  his  services  and  attorney's  fees  for  services — 
to  the  estate   of  George   Brown,      We    do  not   think  he 
was  entitled  to  compensation   or  attorney's  fees,  except  for 
services   in  collecting  the  fund  from  the   notes,  books,  &c. 
But  for  his    services   in   collecting  this  fund   which  was 
for  the  benefit  of  all  the   creditors,  we  do  think  he  was 
entitled    to   reasonable   compensation,  and    to   reasonable 
attorney's  fees  paid  out  in  the  collection  of  that  fund.    An 
allowance   for  attorney's  fees  for  attending  to  the  general 
interest  of  George  Brown,  was  properly  refused.     Compen- 
sation ought  to  be  allowed  only  for  those  services,  which 
proved   fruitful    to  creditors.      As    all  compensation   was 
refused,  we  are  constrained   to   reverse  the  judgment,  but  it 
is  reversed  only  on  this  last  assignment  of  error,  and  reversed 
only  to  the  extent  stated. 

Judgment  reversed* 
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«  ^ 

John  Howard,  plaintiff  in  error,  vs.  William  Reedt,  defend- 
ant in  error.  • 

ApOMession  originating  in  and  continued  nnder  a  naistake  or  misapprehension 
nt  to  the  true  line  which  divides  two  lots  of  land,  will  not  ripen  into  a  stat  u- 
tory  title. 

Motion  for  new  trial  Decided  by  Judge  Worbill,  in 
Talbot  Superior  Court,  March  Term,  1859. 

In  August,  1855,  suit  was  brought  by  William  Reedy 
against  John  Howard,  for  the  recovery  of  the  south  half  of 
lot  of  land  number  131,  in  the  22d  district  of  Talbot  county. 

On  the  trial,  the  plaintiff  offered  in  evidence  several  deeds, 
which  showed  a  complete  paper  title  to  said  half  lot.  He 
then  proved  that  Howard  was  in  possession  of  four  and  a 
quarter  acres  of  said  half  lot,  lying  on  the  north  side  of  the 
same. 

Defendant  proved  by  George  fiflrmiV that, in  January,  1844, 
he  occupied  and  claimed  what  he  considered  the  north  half 
of  said  lot,  and  that  plaintiff  occupied  what  was  considered 
the  south  half;  that  the  dividing  fence  extended  only  about 
half  way  across  the  lot,  and  at  the  time  aforesaid,  plaintiff 
staked  the  line  for  the  fence  the  balance  of  the  way,  and 
(witness  thought)  laid  the  first  rail  of  the  fence  a  part  of  the 
distance.  Witness  laid  the  rest  of  the  worm,  and  had  the 
fence  built  as  close  to  Reedy's  stakes  as  he  could  put  it,  until 
he  reached  near  the  end  of  the  stakes,  at  which  point  he  bent 
the  fence  southwards,  for  convenience  in  joining  it  to  another 
fence.  The  gore  thus  made  did  not  include  as  much  as  one 
eighth  of  an  acre.  This  fence,  when  completed,  extended 
all  the  way  across  the  lot,  and  was  understood  by  witness  to 
be  a  dividing  line  between  himself  and  Reedy.  They  made 
the  fence  as  near  the  line  of  their  respective  halves  as  they 
could  get  it ;  witness  believed  it  to  be  the  true  line,  and  thinks 
Reedy  believed  it  to  be  the  same.      Witness  occupied  and 
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cultivated  the  land  on  the  north  side  of  the  fence,  down  to 
the  fence,  from  the  time  of  the  division  until  he  sold  the 
north  half  of  said  lot,  by  deed,  to  Howard,  in  1851.  Wit- 
ness never  claimed  more  than  half  the  lot  of  land ;  had  a 
deed  to  half,  and  only  sold  Howard  the  north  half.  Witness 
claimed  and  occupied  the  ground  on  the  north  side  of  the 
fence,  down  to'the  fence,  from  January,  1844,  until  some 
time  in  1851,  when  he  sold  to  Howard.  He  claimed  to  the 
fence  because  he  thought  that  the  fence  was  the  true  line. 
After  Howard  and  Reedy  had  disputed  about  the  line.  Reedy 
came  to  witness,  and  proposed  to  buy  from  witness  the 
ground  in  dispute.  Reedy  said  the  ground  belonged  neither 
to  him  (Reedy)  nor  to  Howard;  that  it  belonged  to  witness; 
that  witness  had  got  it  by  possession.  Witness  replied  that 
he  did  not  sell  Howard  any  more  than  the  north  half  of  the 
lot  Howard  has  cultivated  and  occupied  the  ground  in 
dispute,  from  the  time  he  bought  the  north  half  up  to 
the  present  timp;  never  heard  Reedy  say  that  the  fence 
was  the  dividing  line;  witness  thought  it  was  the  dividing 
line. 

Defendant  then  proved  by  Thomas  G.  Beach,  that  Reedy 
once  showed  him  the  fence  already  mentioned,  and  told  himi 
that  he  (Reedy)  and  George  Hamil  run  that  fence  for  adivi* 
ding  line  between  them ;  that  Reedy  staked  it  off,  and  helped 
to  lay  part  of  the  worm. 

Plaintiff  then  proved  by  Sterling  F.  Grimes^  that  Hamit 
sold  to  Howard  m  the  fall  of  1851 ;  that  soon  after  the  sale 
Beedy  proposed  to  Howard  to  reset  the  fence  and  put  it  on 
the  line;  that  afterwards  Reedy  asked  Howard  why  he  had 
sot  complied  with  his  promise  to  put  the  fence  on  the  line^ 
and  Howard  said  he  had  directed  his  overseer  to  place  it  on 
the  line,  but  the  overseer  had  failed  to  do  it. 

Defendant  plead  the  statute  of  limitations.  The  jury  found 
a  verdict  in  favor  of  the  plaintiff  for  the  four  and  a  quarter 
acres  in  dispute. 

Defendant  moved  for  a  new  trial  on  the  ground,  that  the 
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verdict  was  contrary  to  law,  and  against  the  evidence.  The 
Court  below,  after  argument,  refused  the  motion,  and  defend- 
ant excepted  and  now  assigns  said  refusal  for  error. 

Smith  &  Pou,  for  plaintifl  in  error. 

Bethune;  and  Ferryman,  contra^ 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

We  are  unwilling  to  award  anew  trial  in  this  case.  There 
is  proof  sufficient  to  support  the  verdict,  and  the  Circuit 
Judge  has  refused  to  disturb  it 

There  is  no  proof  of  any  actual  agreement  between  the 
parties,  that  the  line  actually  run  should  be  the  dividing  line 
between  them,  irrespective  of  the  true  line.  The  line  was 
run  under  the  idea,  as  we  infer  from  the  testimony,  that  it 
was  the  true  line;  and  the  occupation  and  claim  of  Howard 
was  always  based  upon  that  ground.  His  possession,  there- 
fore, originated  in,  and  continued  under,  a  mistake  or  mis- 
apprehension as  to  the  true  boundary.  Had  he  known  the 
truth,  we  are  warranted  in  believing  that  he  never  would 
have  set  up  a  claim  to  the  four  and  a  quarter  acres  of  land 
in  dispute.  He  never  did  claim  title  to  but  one-half  of  the 
iot.  On  the  contrary,  after  he  bought  he  recognized  the 
paramount  title  of  Reedy.  He  agreed,  when  he  reset  bis 
fence,  to  put  it  upon  the  true  line,  and  ascribed  to  his  over- 
seer the  fault  of  failing  to  do  so. 

Judgment  affirmed. 
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The  Justices  op  the  Inferior  Court  op  Lee  County,  plain- 
tifis  in  error,  vs.  Stephen  U.  D.  Hunt,  Jesse  M.  Davis,  et 
al.,  defendants  in  error. 

Wberetbe  JusticeA  ofthe  Inferior  Court  issue  execution  against  the  County 
Treasurer,  and  bis  securities,  improperly,  e«rthorari  is  not  the  remedy — such 
Justices  not  being  a  Court. 

Certiorari.     Decision  by  Judge  Allen,  at  chambera 

At  the  January  Term,  1S58,  of  Lee  Inferior  Court,  Jesse 
\L  Davis  moved  to  set  aside,  as  to  him,  a  Ji,  fa,  and  judg- 
ment issued  by  the  Justices  of  the  Inferior  Court  of  said  coun- 
ty, when  sitting  for  county  purposes,  in  their  own  favor,  as 
justices  aforesaid,  against  Stephen  U.  D.  Hunt,  a  former  de- 
faulting Treasurer  of  said  county,  and  Turner  Hunt,  Daniel 
A.  J.  Sessions,  Jesse  M.  Davis  and  Stephen  R.  Weston,  his 
securities. 
The  grounds  for  said  motion  were  as  follows: 
1st  That  said  judgment  was  obtained,  and  said  ^. /a.  is- 
sued, without  any  notice  to  him;  and  that  he  had  no  day  in 
Court,  nor  any  opportunity  to  object  to  the  same. 

2d.  That  the  judgment  is  for  a  larger  amount,  by  at  least 
three  hundred  dollars,  than  was  due  to  said  county,  by  the 
priDcipal  in  said  bond. 

3d.  That  said  movant  was  liable  on  the  said  bond  only  as 
security  for  said  Stephen  I).  D.  Hunt,  with  the  other  securi- 
ties thereto;  that  he  signed  the  same,  to  a  lai^e  extent  in- 
duced by  the  fact  that  he  saw  the  name  of  Turner  Hunt 
thereto,  and  that  he  is  informed  and  believes  that  said  Tur- 
ner Hunt  never  signed  the  same,  nor  authorized  any  one  to 
sign  for  him,  and  that  he  is  not  therefore  liable  as  security  on 
said  bond. 

4th.  That  said  bond  was  not  taken  or  authorized  by  the 
Inferior  Court,  and  was  not  a  statutory  bond. 

On  the  calling  of  the  motion,  Davis  asked  the  Court  to 
submit  the  questions  of  fact  heretofore  set  forth,  to  a  jury* 
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The  Court  refused  to  submit  them  to  a  jury,  but  proceeded 
to  hear  and  determine  them  for  itself. 

Davis  proved  by  Stephen  Oay,  that  he  was  Clerk  of  tlie 
Inferior  Court  at  the  time  when  the  execution  was  issued. 
The  Court  (not  at  a  regular  Term)  passed  an  order  requiring 
Hunt  to  settle,  as  county  Treasurer,  with  the  Court,  within 
ten  days  after  notice  of  the  order,  as  in  default  thereof  an  ex- 
ecution would  issue  against  him  and  his  securities.  Hunt 
was  served  with  a  copy  of  this  order,  as  an  extract  from  the 
minutes.  More  than  ten  days  afterwards,  a  judgment  was 
passed,  and  the  execution  issued.  No  notices  were  issued  to 
the  securities.  The  bond,  record  and  judgment  were  des- 
troyed with  the  court-house. 

Dr.  Richardson  testified,  that  he  was  a  member  of  the 
Inferior  Court  of  Lee  county,  at  the  time  when  Stephen  Hunt 
was  elected  Treasurer.  The  election  took  place  some  time 
after  the^first  Monday  in  January,  1853.  Hunt  was  allowied 
a  short  time  (perhaps  a  week)  after  his  election  to  give  the 
bond.  The  bond  was  not  signed  in  presence  of  the  Court ; 
it  wus  presented  by  the  principal  already  signed,  and  was 
accepted  by  the  Court.  Davis's  and  Weston's  names  were 
not  on  the  bond  when  it  was  first  presented.  The  bond, 
without  their  signatures,  was  not  satisfactory  to  the  Court, 
and  they  signed  it  before  it  was  accepted  by  the  Court. 

fVm.  C  Gill  swore,  that  lie  had  seen  the  bond  before  it 
was  burnt;  had  heard  some  doubts  expressed  about  old 
Mr.  Hunt's  signature,  but  not  until  after  the  death  of  Stephen 
U.  D.  Hunt.  Witness  had  examined  the  bond,  with  refer- 
ence to  that  matter.  Had  seen  Turner  Hunt  write  at  least 
three  times ;  once  he  was  drunk,  and  wrote  a  bad  hand  ;  on 
the  other  occasions  he  was  rather  sober,  and  wrote  a  much 
better  hand.  The  signature  to  the  bond  was  in  some  respects 
rather  unlike  Mr.  Hunt's.  He  was  an  old  man.  In  the 
opinion  of  witness,  Turner  Hunt  did  not  sign  it;  he  had 
doubts  about  it;  the  signature  to  the  bond  was  ''some" 
smoother  hand  than  he  had  seen  him   write.     Is  the  Sheriff 
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of  the  county,  and  as  such  has  sold,  since  the  death  of  Tur- 
ner Hunt,  some  of  his  property,  under  this  fi.  fa.  Jesse  M. 
DaTis  bought  it.  Took  a  deed  and  took  possession.  Davis 
gave  one  hundred  and  ninety-five  dollars  for  the  land  that 
was  sold;  the  land  is  worth  twenty-four  hundred  dollars. 

After  hearing  the  proof,  the  Court  overruled  the  motion, 
and  ordered  that  the  Ju  feu  proceed. 

Davis  then  excepted  to  the  decision  of  the  Court,  on  the 
grounds : 

1st  That  the  Court  refused  to  submit  the  questions  of  fact 
connected  with  the  motion,  to  a  jury,  but  heard  and  deter- 
mined those  questions  for  itself. 

2d.  Because  the  Court  having  heard  said  proof,  overruled 
ihe  motion  to  set  aside  said  judgment  and  fi,  fa* 

The  Court  then  overruled  these  objections. 

Davis,  by  his  counsel,  then  petitioned  for  a  writ  of  ceriio- 
rarij  which  was  granted  by  his  Honor  Judge  AhhBN.  To 
the  granting  of  the  certiorari  the  said  justices,  by  their  coun- 
sel^ excepted,  and  in  this  Court  assign  the  same  for  error. 

F.  H.  West,  for  plaintiff  in  error. 
McCat  &  Hawkins,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

Certiorari  is  a  remedy  which  lies  only  against  a  Court 
The  Justices  of  the  Inferior  Court,  in  issuing  execution 
against  the  county  Treasurer  and  his  securities,  do  not  act 
as  a  Court  Their  action  is  ministerial — as  much  so  as  the 
action  of  tax  collectors  in  issuing  execution  against  default- 
ing tax  payers ;  and  that  this  latter  is  ministerial,  see  Ti/lt 
vs.  Grijfiny  5  Gcu  Rep,  193,  and  B asset t  vs.  The  Governor, 
11  GcL,  Bep,  217.  They  act  as  so  many  individuals.  The 
very  Act  which  confers  this  power  upon  them,  discriminates 
between  them  and  the  Court,  conferring  this  power  upon  the 
justices,  or  a  majority,  but  conferring  upon  the  Inferior  Court, 
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€0  nomine^  the  power  to  regulate  the  Treasurer's  compensa- 
tion.    Again,  1  say,  they  are  not  a  Court  for  another  reason. 
My  colleagues  were  not  prepared  to  concur  in  it,  but  reflec- 
tion has  only  confirmed  me  in  it.     I  say,  that  part  of  the  Act 
which  confers  this  power,  is  unconstitutional;  because  it  is 
a  total  departure  froni  the  caption  of  the  Act.    The  caption 
is  simply  this:  "An  Act  to  appoint  county  Treasurers  and 
define  their  duties."     To  issue  an  execution  against  them  is 
a  totally  different  thing  from  appointing  them  or  defining 
thfir  duties.      You  cannot  cover  it  with  the  caption.      You 
may  appoint,  and  you  may  define  duties,  but  you  must  do 
something  else — something  further  and  beyond  what  is  ex- 
pressed in  the  caption,  before  you  can  issue  an  execution — 
you  must  enforce  duty.      The  constitutional  prohibition  is : 
^  Nor  shall  any  law  or  ordinance  pass  containing  any  mat- 
ter different  from  what  is  expressed  in  the  title  thereof."  The 
appointment  is  expressed,  and  the  definition  of  duties  is  ex- 
pressed,  in  the  title,  but  the  enforcement  of  duties  is  not  ex- 
pressed.   Can  any  man  say  it  is?      To  illusttate:    Congress 
has  power  to  '^define  and  punish  piracies  and  felonies  com- 
mitted on  the  high  seas."      Can  any  body  say  the  power  to 
define  includes  the  power  to  punish?      The  framers  of  the 
Constitution  of  the  United  Statesthoughtnot;  they  said  define 
and  punish,  only  because  they  must  have  thought  that  both 
ideas  would  not  be  expressed  if  either  word  was  left  out.  Again, 
suppose  this  Act  had  gone  on  and  provided  that  if  the  Treas- 
urer should  fail  in  his  duties  as  ^'defined,"  he  should  be  hung, 
would  any  body  say  this  punishment  was  "expressed"  in  the 
title?  that  the  caption  covered  it?     To  define  is  one  thiug^ 
to  punish  is  another,  to  enforce  is  another.      The  caption  is 
to  appoint  and  to  define;  it  covers  no  more  than  these,  and 
to  push  any  thing  more  under  it,  can  be  done  only  on  the 
principle,  that  where  there  is   a  will  there  will  be  found  a 
way.    This  Act  is  the  only  one  conferring  the  power  of  is- 
suing execution  against  the  Treasurer,  on  the  Justices  of  the 
Inferior  Court.    If  it  fails  here,  it  dont  exist;  and  the  justices 
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in  exercising  it,  not  only  do  not  act  as  a  Court,  but  they  do 
not  act  as  a  legally  constituted  hody^  and  certiorari  no  more 
lies  against  their  action,  than  it  would  against  the  unauthor- 
ized action  of  any  other  indiv^iduals.  This  is  altogether  a 
different  case  from  a  correction  of  an  excess  or  usurpation  of 
jurisdiction  by  a  legal  Court  Nothing  is  more  common  thao 
the  correction  of  such  excess  or  usurpation  in  inferior  Courts 
^Y  certiorari  But  here  there  is  not  only  no  legal  Court, 
but  no  legal  body.  Whatever  remedy  then  there  may  be^ 
(and  I  cannot  doubt  there  is  one,)  it  is  not  certiorari.  For  a 
strong  argument  in  favor  of  enforcing  the  constitutional  pro- 
hibition  here  invoked  by  me,  and  for  a  strong  analagous  case 
to  this  one,  see  Prothro  fy  Kendall  vs.  Orr  et  aL,  12  6a.  R^ 
36.  The  Judge  having  sustained  the  certiorari^  his  judg- 
ment must  be  reversed. 

Judgment  reversed. 


Philip  P.  Monroe,  plaintiff  in  error,  vs.  John  A.  Bishop,  de- 
fendant in  error. 

Attachment  does  not  lie  on  a  promise  to  pay  a  certain  amount  in  solvent  notes, 
before  such  promise  is  due* 

Attachment.  Decision  by  Judge  Allen,  in  Lee  Superior 
Court,  April  Term,  1859. 

On  the  5th  day  of  January^  1858,  Philip  P.  Monroe  sued 
out  an  attachment  against  John  A«  Bishop,  on  an  instrument 
io   wilting,  of  which  the  following  is  a  copy: 
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^'01,838.  By  the  first  day  of  January,  eighteen  hundred 
and  fifty-nine,  I  promise  to  pay  M.  N.  B.  Outlaw,  or  bearer, 
eighteen  hundred  and  twenty-eight  dol  ars,  in  notes  good 
and  solvent,  when  this  becomes  due,  with  interest  from  date. 
The  29ih  day  of  December,  1856/^ 

(Signed)  «JOHN  A.  BISHOP." 

Credit 

*^  Received,  on  the  within  note,  eleven  hundred  and  fifty 
dollars.    January  4th,  1858. 

(Signed)  "  P.  P.  MONROE." 

At  the  April  Term,  1859,  of  the  Superior  Court  of  Lee 
County,  counsel  for  Bishop  moved  to  dismiss  the  attachment, 
on  the  ground  that  it  was  founded  on  the  foregoing  instra- 
ment,  which  was  an  unliquidated  demand. 

The  Court  sustained  the  motion  and  dismissed  the  attach- 
ment, whereupon  plaintiff  excepted,  and  now  assigns  the 
same  for  error. 

Hawkins,  for  plaintiff  in  error. 

West,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

This  Court,  in  the  case  of  Mills  vs.  Findlay,  (14  Go.  Hep. 
290,)  laid  down  the  rule  that,  attachment  would  lie  only  for 
money  demands.  Nor  does  the  Act  of  1857  change  this 
rule,  for  it  is  expressly  confined  to  money  demands.  Now  a 
promise  to  pay  a  certain  sum  in  notes,  is  not  and  cannot  bo 
an  obligation  to  pay  money,  until,  at  least,  there  is  a  failure 
of  a  promise  to  pay  notes.  If  the  promisee  has  a  money  de- 
mand,  then,  of  course,  he  can  insist  on  payment  in  money. 
Nothing  but  coin  would  be  a  legal  tender  to  him ;  but  here 
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tie  is  bound  to  accept  notes,  when  the  promise  falls  due. 
This  test  shows  that  such  a  promise  does  not  give  a  monej 
<lemandy  at  least  not  till  after  it  is  due.  Here  the  promise 
was  not  due,  and  we  think  the  attachment  was  properly  dis- 
missed. 

ft 

Judgment  affirmed. 


JosiAH  A.  Roberts,  plaintiff  in  error,  vs.  Hocklet  C.  McKee^ 

defendant  in  error. 

One  membttrof  a  firm,  aflerthe  dissolution  of  the  partnership,  will  be  restrained 
from  publishing  leiters  written  to  him  by  another  member  in  the  course  of 
their  b".sines8f  and  appertaining  thereto,  without  the  consent  of  the  writer;  it 
not  appearing  that  the  purpose  of  justice,  civil  or  criminal,  required  the  pub- 
lication. 

In  Equity,  in  Muscogee  Superior  Court.  Decision  on  de- 
murrer by  Judge  Worrill,  May  Term,  1859. 

This  was  a  bill,  filed  by  Josiah  A.  Roberts,  against  Hock- 
ley C.  McKee,  to  enjoin  and  restrain  the  exhibition  and  pub* 
lication  of  certain  letters  written  by  complainant  to  defen- 
dant. 

The  bill  states  that  in  the  years  1857  and  1858,  complainant 
was  a  partner  with  defendant  and  his  son,  John  McKee,  in  the 
business  of  buying  and  selling  carriages,  &c.,  in  the  city  of 
Ck)lunibus,  under  the  firm  of  McKee,  Roberts  &  McKeew 
That  said  partnership  was  dissolved  in  September,  1858,  and 
defendant  retained  all  the  books,  papers,  and  correspondence 
belonging  to  said  firm.  That  they  did  a  large  credit  busi- 
ness, and  complainant  being  the  active  menlber  of  the  firm, 
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it  became  his  duty  to  enquire  into  the  standing  and  credit 
of  persons  trading  with  them.  That  defendant,  who  was 
the  senior  partner,  was  often  absent,  and  complainant  was 
in  the  habit  of  writing  letters  to  him,  informing  him  of  the 
pecuniary  standing  and  responsibility  of  persons  doing  bus- 
iness with  their  house,  or  desiring  to  do  so.  That  he  thus 
frequently  wrote  to  defendant  confidential  letters,  in  relation 
to  the  character  of  many  ptTsons,  with  no  other  view,  and 
for  no  other  purpose  than  to  subserve  the  interest  of  the 
house,  and  to  keep  the  partners  advised  of  the  condition  of 
the  business,  and  the  standing  and  credit. of  its  customers. 

The  bill  further  states,  that  since  the  dissolution  of  said 
firm,  defendant,  in  violation  of  the  confidence  reposed  in 
him,  and  for  the  purpose  of  involving  him  in  serious  and  per- 
sonal difficulties,  has  exhibited  the  letters  aforesaid,  or  a  por- 
tion of  them,  to  persons  in  the  city  of  Columbus,  and  is 
threatening  to  give  publicity  to  said  letters,  for  the  purpose 
of  injuring  complainant,  and  with  no  view  to  benefit  the 
business  of  said  firm. 

The  bill  further  states,  that  complainant  has  good  reason 
to  fear  that  the  publishing  of  said  letters  will  involve  him  in 
litigation  or  serious  personal  difficulties,  to  his  great  damage 
and  injury,  if  defendant  ist  not  enjoined  from  making  known 
or  publishing  the  contents  thereof. 

The  bill  prays,  that  defendant  be  enjoined  and  restrained 
by  the  order  of  the  Court,  from  exhibiting  or  publishing  said 
letters,  or  making  known  the  contents  thereof. 

The  bill  received  the  sanction  of  the  Chancellor,  and  an 
injunction  issued  agreeably  to  the  prayer  thereof. 

Afterwards,  and  during  thb  May  Term,  1859,  of  theSn- 
perior  Court  of  Muscogee  County,  defendant,  by  his  solicit- 
or, moved  to  dismiss  said  bill  for  want  of  equity. 

The  Court,  after  argument,  g'-anted  the  motion  and  dis- 
missed the  bill,  and  complainant  excepted. 

W.  DouoHERTr ;  and  Mosbs  &  Lawes,  for  plaintiff  in  error. 
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Holt  &  Hutchins,  contra. 

By  the  Court — Lumpkin  J.  delivering  the  opinioD. 

The  question  in  this  case  is  one  of  .novelty  in  our  Courts ; 
and  I  approach  it  with  a  full  sense  both  of  its  delicacy  and 
importance. 

To  give  publicity,  wantonly,  to  confidential  correspon- 
dence, meets  with  the  prompt  rebuke  and  merited  condem- 
nation of  every  one  not  lost  to  all  honorable  feeling.  It  is  a 
death-blow  to  the  best  interests  of  civilized  society  itself,  as 
well  as  to  all  the  endearments  of  family  and  social  inter- 
coarse.  While  all  this  is  fully  admitted,  the  issue  to  be  met 
and  decided  is,  are  Courts  of  Equity  clothed  with  power  to 
interpose  and  grant  relief  in  such  cases  ? 

Judge  Story,  upon  a  review  of  the  Authorities,  has  come  to 
the  conclusion  that  the  restraining  process  of  a  Court  of 
£qauy  may  be  invoked  to  prevent  the  publication  of  mere 
private  letters  on  business,  or  on  family  concerns,  or  on  mat- 
ters of  personal  friendship,  as  well  as  those  which  fall  with- 
in the  line  of  literary  compositions.  2  Siory^s  Eq.  Jur.  sec^s 
943,  944,  945,  946,  947,  948,  949. 

And  conceding  that  Courts  of  Equity  act  alone  upon  the 
principle  of  protecting* the  rights  of  property,  and  not  upon 
the  grounds  that  such  publications  tend  to  wound  the  feel- 
ings^ to  degrade  or  injure  the  author,  and  to  expose  him  to 
personal  abuse  and  litigation,  or  to  disturb  the  peace  of  soci- 
ety, still  we  think  the  jurisdiction  can  be  sustained,  on  one 
broad   and  comprehensible  ground  at  least;  and  one  which, 
when  announced,  will  tend  greatly  to  promote  confidence — 
the  only  solid  foundation  upon  which  society  rests — by  tak- 
ing away  the  temptation  to  its  betrayal.    It  is  the  principle  an- 
nounced by  Lord  Eldon,  in  Gee  vs.  Pritchftrdy  (2  Swanston 
Cfu  Rep*  403,)  and  that  is,  by  sending  a  letter,  the  writer  has 
given,  for  the  purpose  of  reading  it,  and  in  some  cases  of 
keeping  it,  a  property  to  the  person  to  whom  the  letter  is 
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addressed^  yet  that  the  gift  is  so  restrained,  that  beyond  the 
purposes  for  which  the  letter  is  sent,  the  property  is  in  the 
sender. 

Is  then  the  publication  of  the  letters  written  by  one  of 
these  partners,  to  his  copartner,  necessary  to  the  winding  up 
of  the  business  of  the  concern,  or  even  to  the  proper  vindica- 
tion of  the  rights  of  the  defendant ;  or,  in  the  language  of 
some  of  the  cases,  do  the  purposes  of  justice,  civil  or  crimi- 
nal, .require  their  publication  ?  If  so,  it  may  he  that  their 
publication  was  impliedly  involved  to  that  extent  at  the  time 
they  were  written.  They  jvere  intended  to  influence  the 
conduct  of  McKee.  If  they  had  that  efiect,  and  he  has 
thereby  exposed  himself  to  injurious  imputations,  self-vindi- 
cation, it  would  seem,  would  entitle  him  to  use  these  let- 
ters, even  without  the  consent  of  the  writer.  A  mere  sug- 
gestion or  representation  by  McKee  that  their  publication 
was  necessary  for  that  purpose,  would  not  be  sufficient 
The  affidavit  filed  by  William  Pritchard,  in  the  case  in 
SwanstoTiy  to  dissolve  the  injunction,  presented  a  very  plana- 
ible  case.  It  alleged  that  the  plaintiff,  by  withdrawing  her 
regard  and  esteem  from  him,  and  treating  him  in  the  injari- 
ous  manner  therein  represented,  reports  and  suspicions  pre- 
vailed in  his  neighborhood  that  he  had  been  guilty  of  some 
gross  acts  of  misconduct;  and  that  he  was  greatly  lowered 
in  the  estimation  of  many  of  his  parishioners,  (being  rector 
of  Walton  on  the  Hill,)  and  that  hence  he  felt  it  necessa- 
ry to  publish  the  correspondence  between  Mrs.  Gee  and 
himself,  to  be  circulated  privately,  and  not  with  a  view  of 
profit  to  himself  or  to  gratify  any  vindictive  object  or  mo- 
tive of  resentment  toward  Mrs.  Gee.  But  all  this,  and  much 
more,  would  not  suffice,  in  the  opinion  of  the  Chancellor, 
to  break  the  seal  of  confidence  under  which  the  letters, 
threatened  to  be  published,  were  written. 

If  such  be  the  rule,  with  what  pretence  can  it  be  urged 
that  any  one  has  the  right  to  spread  private  letters  before 
the  world,  merely  to  gratify  personal  enmity  or  revenge,  aad 
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tbeieby  subject  the  writer  to  injury  and  abuse;  or  to  admiQ- 
ister  to  a  depraved  public  appetite  ?  And  delicate  as  the 
ditfjr  is,  we  believe  the  Courts  ought  not  to  hesitate  to  inter- 
pose and  protect  the  writer,  as  well  as  the  peace  and  good 
Older  of  the  community^  against  such  attempts.  Let  the  let- 
ters themselves  be  produced  and  exhibited  to  the  Chancellor^ 
.  to  be  examined  by  him  upon  the  hearing  of  the  motion  to 
dissolve  the  injunction,  and  otherwise  he  will  be  unable  ta 
decide  intelligently  in  the  premises.  He  should  see  to  it  in 
tke  meantime,  that  the  correspondence  is  not  brought  surrep- 
titiously before  the  public,  under  the  pretext  of  making  it  a 
part  of  the  pleadings. 

It  is  insisted  by  our  young  brother  Hutchins,  that  the  text 
in  Story  is  Dot  supported  by  the  cases  which  he  cites,  and 
he  has  submitted  an  able  and  ingenious  criticism  upon  the 
authorities,   to  establish  his  position.    But  what   was  the 
point  decided  in  the  leading  English  case  upon  this  subject? 
Yiz.1,  Gee  vs.  Pritchard,  2  Swanston^s  Ch,  Reports^  403^  a 
case  thoroughly  argued  by  such  counsel  as  Wetherell  and 
Sir  Samuel  Romilly,  and  in  which  all  the  previous  adjudica- 
tions were  carefully  sifted  and  scrutinized?     It   w&s   this: 
that  a  Court  of  Equity  has  jurisdiction  to  restrain  the  publi- 
cation of  private  letters,  on  the  ground  of  a  qualified  right  of 
property  in  the  writer;  and  that  there  is  no  distinction  be- 
tween private  letters  of  one  nature  and  private  letters  of  an- 
other nature.     And  we  look  upon  that  case  as  sustaining,  to 
the  fullest  extent,  the  propositions  laid  down  by  Judge  Siory, 
and  the  triumphant  vindication  of  the  great  principles  of 
poblio  policy  and  sound  morality,  upon  which  the  doctrine 
is  founded.    And  if  the  Courts  have  resorted  to  a  mere  device 
for  this  purpose,  namely,  the  idea  of  property,  in  whole  or 
part,  in  the  writer,  they  are  justified  by  a  similar  practice  in 
other  cases.     In  an  action,  for  instance,  for  the  seduction  of 
a  daughter,  the  plaintifif  comes  into  Court  as  a  master,  suing 
for  the  loss  of  service  of  his  servant;  but  goes  before  the  jury 
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as  a  father,  to  claim  damages  of  the  defendant  for  the  dis* 
honor  and  ruin  brought  upon  his  daughter  and  family. 

I  would  add,  in  conclusion,  that  but  few  subjects  woald 
be  more  attractive  than  the  correspondence  of  some  large 
banking  and  business  house,  of  any  description.  Suppose  it 
were  announced  that  there  was  ''in  the  press,  and  speedily 
to  be  published,  the  business  correspondence  of  the  Roths- 
childs,'* would  not  expectation  be  on  tiptoe?  We  do  not 
suppose  that  the  business  letters  of  Messrs. '' McKee,  Rob- 
erts &  McKee"  would  be  quite  so  eagerly  looked  for,  yet,I 
dare  say,  it  would  find  as  many  readers  as  many  of  the  pro- 
fessed literary  works  of  the  present  day.  These  letters  may 
be  valuable  diS  property. 

Judgment  reversed. 

Jadge  Stephens  absent. 


LiNDSET  H.  Durham  and  Wife,  plaintiffs  in  error,  vs.  Sbtm 
E.  Taylor,  executor,  defendant  in  error. 

|1.]  If  the  proof  to  rectify  a  written  contract,  is  Bufiicient  to  satisfy  a  jury  be- 
yond a  reasonable  doubt,  it  is  as  much  a^  is  necessary. 

[2.]  A  written  marriage  contract  is  subject  to  be  rectified  by  the  verbal  gob* 
tract  which  it  was  to  reduce  to  writinir,  in  erery  cai<e  in  which  not  allowinf 
it  to  be  so  rei'tified,  would  be  to  allow  one  of  the  parties  to  it,  to  perpetrate 
a  fraud  on  the  other. 

[3.]  One  witness  and  circumMances  sufficient  to  give  a  clear  preponderance 
against  the  answer,  will  buffice,  to  overcome  the  answer. 

All  the  facts  necessary  to  a  full  understanding  of  the  poiote 
adjudicated  in  this  case,  are  embodied  in  the  following  opin- 
ion of  the  Court. 
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Hawkins,  Strozier,  Slaughter,  and  Lyon,  for  plaintiff 
in  error. 

Morgan  ;  and  Robinson,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Did  the  Court  below  err,  in  refusing  the  motion  for  a  new 
trial?  We  think  so;  we  think,  thai  some  of  the  grounds  of 
the  motion,  were  good,  which  these  are,  will  be  seen,  as  the 
grounds  are  disposed  of. 

The  first  ground  was  as  follows:  "The  Court  erred  in 
charging  the  jury,  that  the  proof  necessary  to  reform  a  mar- 
riage contract,  must  be  indubitable ;  and,  in  the  further  part 
of  the  charge,  in  saying,  that  it  required  irrefragable  proof." 

[1.]  Proof  that  is  sufficient  to  satisfy  the  jury  beyond  a 
reasonable  doubt,  is  as  much,  we  think,  as  is  necessary  ;  such 
proof  is  sufficient  to  justify  a  verdict  of  murder,  and,  the 
consequent  taking  of  human  life ;  such  was  the  proof  recog- 
nized, if  not  decided,  to  be  sufficient,  in  fVyche  and  wife  vs, 
Oreene^  (16  Gcu  63) — a  case  for  rectifying  a  deed,  on  parol 
evidence. 

"Irrefragable,"  "  indubitable,"  proof,  is  proof  of  a  degree 
beyond  this. 

This  ground  then,  we  think,  (vas  good. 

The  second  ground  was  as  follows;  "  In  charging,  that  if 
the  marriage  contract  is  reduced  to  writing,  before  marriage, 
containing  the  intention  of  the  parties,  it  cannot  be  altered 
or  amended,  afterwards,  under  the  statute  of  frauds^" 

It  is  certainly  true,  that  the  writing,  if  it  expresses  the  "in- 
tention" of  the  parties,  will  be  free  froni  liability  to  be  alter- 
ed or  amended ;  but  the  statute  of  frauds,  was  not  needed  to 
give  to  it,  this  exemption  ;  there  never  was  any  law  allowing 
a  writing  to  be  so  "  altered"  or  "amended,"  as  to  make  it 
ccave  to  speak  the  "  intention"  of  the  parties. to  it ;  and  that 
would  be  the  effect  of  any  alteratiou  or  amendment  of  a 
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writing,  if  the  writing,  expressed,  the  *'  intention"  of  the  par- 
lies. 

We  see  nothing  amiss,  in  this  ground,  as  the  gr6und  stands 
expressed. 

The  charges  in  the  third,  fifth,  and  seventh  grounds,  are 
nearly  related.  Those  three  grounds,  therefore,  will  be  taken 
up  one  after  another. 

The  charge  contained  in  the  third  ground,  amounts  to  this 
proposition;  that  a  written  agreement  is  not  to  be  corrected 
by  any  verbal  agreement  made  prior  to  it,  or  contemporane- 
ous with  it.     Is  this  proposition  true  ? 

It  is  a  proposition  of  wide  extent ;  it  does  not  except  cases 
of  fraud  ;  it  is  equivalent  to  this,  that,  in  no  case,  is  a  writ- 
ten contract,  to  be  corrected  by  a  verbal  >ne,  not  even  in  the 
case  in  which,  not  to  allow  the  correction,  would  be  to  permit 
one  of  the  parties,  to  perpetrate  a  fraud  on  the  other. 

But  the  contrary  of  this,  has  been  held  by  this  Court,  in 
several  cases,  and,  especially,  in  the  case  of  fFyche  and  wife 
vs.  Greene^  (16  Oa,  49.)  In  that  case,  the  decision  was,  that 
the  written  agreement  was  to  be  corrected  by  the  verbal  agree- 
ment, and  the  case  was  one  in  which,,  not  to  have  allowed 
the  correction,  would  have  been,  to  permit  one  of  the  par- 
ties, to  perpetrate  a  fraud  on  the  other.  (And  see  Browne  and 
w\fe  vs.  The  Savannah  Mutual  Insurance  Co.^  24  Gcu  97.) 

This  decision,  the  counsel  for  defendant  in  error,  do  not 
question;  they,  consequently,  admit,  that  the  proposition  is 
not  true  of  some  of  the  cases  which  it  covers.  But  they  say, 
that  the  decision  does  not  apply  to  the  pr.^ent  case ;  they 
say,  that  that  case  was  not  within  the  fourth  section  of  the 
statute  of  frauds,  and,  that  this  is  the  reason  why  the  decis- 
ion was  right;  and  they  say  that  the  present  case  is  within 
that  section,  and,  therefore,  that  the  same  decision  would  not 
be  right  in  the  present  case.  Their  argument  may  be  thus 
stated  The  statute  of  frauds  says,  that,  *'  No  action  shall  be 
brought  whereby,  to  charge^'  "any  person  upon  any"  verbal 
^'agreement  made    upon    consideration   of  marriage."    If 
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DO  action  is  to  be  brought  on  *^  any"  such  verbal  agreement, 
then  none  is  to  be  brought  on  such  a  verbal  agreement,  even 
in  the  case  in  which,  not  to  allow  one  to  be  brought  on  it,  would 
be  to  permit  one  of  the  parties  to  it  to  perpetrate  a  fraud  on 
the  other;  consequently,  even  this  extreme  case,  is  not  excepted 
from  the  operation  of  ihe  statute.  The  bill,  in  the  present 
case,  is  "  an  action"  brought,  first,  to  correct  a  written  mar- 
riage contract,  by  the  verbal  contract  which  preceded  it;  and^ 
secondly,  to  enforce  the  written  contract,  when  corrected  by 
the  verbal.  The  written  contract,  when  thus  corrected  by 
the  verbal,  will,  in  reality,  be  only  the  verbal.  Therefore^ 
the  action  is,  in  reality,  an  action  to  enforce  the  verbal.  Con- 
sequently, it  is  an  action  which,  the  statute  says,  shall  not 
be  brought,  even  though  it  might  be  true,  that  the  case  were 
snch,  that  not  to  allow  it  to  be  brought,  would  be,  to  permit 
the  defendant  or  his  testator,  to  perpetrate  a  fraud  on  the 
plaintiff  However,  it  is  not  true,  that  the  case  is  such  a  case 
as  that,  and  therefore,  the  case  is  not  excepted  from  the  sta- 
tute^ even  if  that  case  is.  This  is  their  argument 
Is  this  a  good  argument? 

And  first,  is  it  true,  that  the  meaning  of  the  statue,  is,  that 
not,  in  any  case,  can  a  marriage  contract  reduced  to  writing^ 
(or  any  of  the  other  contracts  mentioned  in  the  fourth  seo 
tioQ  of  the  statute,)  be  corrected  by  the  verbal  contract  which 
preceded  it — not  even  in  a  case  in  which,  refusing  the  cor- 
rection, would  be  allowing  one  of  the  parties,  to  perpetrate  a 
fraud  on  the  other. 
Does  the  statute  mean  this? 

It  certainly  does  not,  jf  decisions  are  the  test  of  what  it 
means.  They  say,  that  it  had  for  its  main  obje'^t,  the  sup- 
pression and  prevention  of  frauds;  and,  therefore^,  that,  when 
it  interferes  in  a  case  of  fraud  at  all,  it  interferes  against  the 
fraud;  that,  it  never  interferes  in  a  case  of  fraud,  to  aid  and 
proiecf  the  fraud.  The  principle  they  affirm,  may,  for  prac- 
tical purposes,  be  thus  expressed ;  fraud  takes  any  case  out 
of  the  statute  of  frauds.    And  it  is  not  necessary,  that  this 
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fraud  should  be  actual  positive  fraud;  if  it  be  constructive 
fraud,  that  will  be  sufficient;  for  example;  if  one  of  the 
parties  to  a  verbal  contract  relating  to  land,  has  done  certain 
things  in  part  performance  of  the  contract,  and  the  other  re- 
fuses to  perform  his  part  of  the  contract,  his  conduct  will  be 
construed  to  be,  the  result  of  an  original  fraudulent  design, 
and  he  will  be  compelled  to  perform  his  part  of  the  contract- 

The  decisions  go  further;  th^y  say,  that  if,  by  mistake,  a 
v^riting  fails  to  express  the  contract  as  verbally  made,  the 
writing  will  be  rectified,  so  that  it  shall  express  the  contract 
as  verbally  made.  Perhaps,  however,  the  refusal  to  correct 
a  plain  mistake,  is,  .itself,  to  be  construed  into  a  fraud. 

In  short,  what  the  decisions  say,  is,  that  the  written  con- 
tract is  to  be  corrected  by  the  verbal  which  preceded  it,  ia 
every  case  in  which,  not  to  allow  it  to  be  so  corrected,  would 
be  to  permit  one  of  the  parties  to  it,  to  perpetrate  a  fraud  on 
the  other;  and,  in  every  casein  which,  the  failure  of  the 
written  contract,  to  accord  with  that  verbal  one,  was  occa- 
sioned by  a  plain  mistake.  To  show  that  this  is  so,  some  of 
the  decisions  will  now  be  briefly  stated,  and  others,  be  named. 

First,  however,  I  will  refer  to  a  very  large  class  of  cases, 
without  naming  one  of  them,  the  class  in  which  there  has 
been  a  part  performance  of  the  contract.  These,  it  is  held, 
are  not  within  the  statute.  (I  Sug.  Vend.  200.)  And  why? 
Because  in  them,  not  to  hold  thenonperforming  party  bound, 
would  be  to  permit  him  to  practice  a  fraud  on  the  perform- 
ing party.  It  is  fraud  then,  that  takes  these  cases  out  of  the 
statute,  and  they  are  a  host  in  themselves.  And  if  fraud  is 
sufficient  to  take  them  out  of  the  statute,  why  is  it  not  suffi- 
cient to  take  any  case  out  of  the  statute  ? 

And  is  there  any  good  reason  why,  marriage  should  not  be 
considered  a  part  performance  of  a  marriage  contract,  so  aii 
to  take  that  contract  out  of  the  statute  ?  The  reason  assign- 
ed in  Mvniecute  vs.  Maxwell^  (1  P.  TVms.  618)  is,  that,  un- 
til the  marriage,  the  promise  is  not  within  the  statute  at  alL 
True,  the  words  of  the  statute,  are,  '^  Apon  consideration  of 


MACON,  JUNE  TERM,  1859.  171 

Durham  et  ux.  v«.  Taylur,  ex'or. 


marriage/'  not,  of  a  promise  lo  marry.  But  if  we  say,  that 
these  words  mean  only  cases  in  which  marriage  already  ta« 
ken  place,  is  the  consideration,  we  exclude  all  cases  of  ante- 
nuptial marriage  contracts;  and,itseomsto  me,  that  we  must 
say,  they  meap  this,  if  we  say,  that,  until  marriage,  the  agree- 
ment is  not  within  the  statute.  But  who  will  say,  that  they 
mean  this?  Besides,  if  an  ante-nuptial  agreement  is  not 
within  the  statute  before  the  marriage,  how  can  it  be  so  after- 
wards ?  The  consideration  of  an  anie-nuptial  agreement,  is, 
a  promise  lo  marry.  That  remains  the  consideration,  after 
the  marriage.  The  marriage  is  the  performance  of  the 
promise,  not  its  consideration.  By  thjB  marriage,  then,  the 
agreement  does  not  cease  to  be  an  agreement  in  considera- 
tion of  a  promise  of  marriage,  and  become  an  agreement  in 
consideration  of  marriage.  How,  then,  can  the  marriage 
draw  the  agreement  within  the  statute,  if  it  was  not  there 
before?  Certainly,  we  may  admit,  that,  if  it  took  part  per- 
formance, (marriage,)  to  draw  the  case  within  the  statute,  it 
would  appear  absurd  to  say,  that  that  same  part  performance 
should  draw  it  out. 

What  say  justice  and  equity?  Do  they  not  say,  that 
these  cases  of  marriage  contract,  are  often  the  very  ones 
which  marriage,  as  part  performance,  ought  to  take  out  of 
the  statute?  In  the  other  cases,  the  injured  party,  if  he  has 
parted  with  his  property,  in  performance  of  the  contract,  and 
that  fails,  may  recover  it  back;  bur,  in  these  cases,  if  the 
wife  has  parted  with  her  property,  and  the  contract  fails^ 
thai  property  is  gone;  the  moment  the  contract  gets  out  of 
the  way,  the  marital  right  of  the  husband  steps  in,  and 
swallows  it  all,  at  a  mouthful. 

Nay  all  of  her  rights  are  gone;  she  has  become  a  married 
woman,  and  thus  has  merged  in  her  husband;  atid  his  con- 
duct, in  repudiating  the  contract,  is  not  even  a  ground  to 
her,  for  demanding  a  divorce.  Indeed,  a  divorce,  if  she 
could  obtain  one,  could  not  restore  her,  to  all  she  was,  if  it 
could,  to  all  she   had,  before  the  marriage.     Great  and  irre- 
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parable  is  the  mischief^  if  the  contract  be  held  void.  I 
myselfy  therefore,  much  doubt  whether,  in  cases  of  this 
kind,  laarriage  is  not  such  a  part  performance  as  takes  them 
oat  of  the  statute. 

I  will  now  briefly  state  some  cases  and  mention  others. 

^  There .  was  a  verbal  agreement  for  an  absolute  convey- 
ance of  land,  and  for  a  defeasance  to  be  executed  by  the 
grantee;  but  he  having  obtained  the  conveyance,  refused 
to  execute  the  defeasance  and  relied  upon  the  statute;  but 
his  plea  was  overruled  and  he  was  compelled  to  execute 
according  to  the  agreement"  Brown  on  Stat  Fraudi 
&  441 ;  Citing  Vin.  JJbr.  523-«4, 

This  was  a  case  which  happened  in  Lord  Nottingham's 
tiftie,  soon  after  the  passage  of  the  statute.  It  has  been 
followed  by  many  cases.  (See  1  White  4*  Twdor  Eq.  Cases 
€63  top.)  With  us  it  took  a  statute,  to  break  this  current  of 
decisions — the  statute  of  1837,  '  to  regulate  the  admission 
of  oral  evidence"  '^in  certain  cases."  That  statute  itself^ 
however,  goes  no  further,  than  to  restrict  the  parol  evidence 
It  confines  its  use  to  showing  "  the  fraud  only." 

^*In  Pemher  vs.  Matthews^  a  hill  was  filed  for  a  specific 
performance  of  a  parol  agreement,  by  a  purchaser  of  a  lease 
ander  written  conditions,  to  indemnify  the  vendor,  against 
the  rent  and  covenants;  and  it  was  objected,  on  the  part 
of  the  defendant,  that  the  evidence  was  inadmissible,  upoa 
tlie  ground,  that  where  the  parties  have  entered  into  a  written 
agreement,  no  parol  evidence  can  be  admitted  to  increase 
or  diminish  such  agreement.  The  rule  Lord  Thurlow  said, 
was  right;  but  where  the  objection  was  originally  made, 
and  promised  by  the  other  party  to  be  rectified,  it  comes 
amongst  the  string  of  rases  where,  it  is  considered  as  a 
fraud.  Then  the  evidence  is  admissible.  There  beingjsome 
doubt  as  to  the  fact.  Lord  Thurlow  ordered  it  to  go  to 
law,  upon  an  issue,  ivhether  there  was  such  a  promise  oq 
the  day  of  the  execution  of  the  agreement  Upon  the 
trial  the  jury  found,  there  was  such  a  promise ;  and  the 
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plaintiff  had  a  decree  for  a  specific  performance.  1  Sug^ 
on  Vend.  270,  Citing  1  Bro,  66,  52.  This  case  still  stands^ — 
not\rithstanding  any  thing  said  by  the  Master  of  the  Rolls^ 
in  Clark  vs.  Grant  19   Ves.  24. 

Similar  in  principle,  and  quite  as  strong,  are  Coldtat  v^ 
Serjeant  Hyde,  1  CK  Ca.  16;  1  Sug.  Vend.  262;  Fielder 
ttf.  Studley^  1  Sug.  20;  Thomas  vs.  Davis^  1  Sug.  264  ;  RoK 
9S.  Buttermickf  Sug.  265;  Leak  vs.  Morrice  2  Cas.  Ch.  135L 

Also  all  those  cases  in  which,  it  has  been  held,  that  ^^  if  a 
man  procure  a  certain  devise  to  be  made  to  himself,  by  re- 
presenting  to  the  testator,  that  he  will  see  it  applied  to  the 
trust  purposes  contemplated  by  the  latter,  he  will  be  held  a 
trustee  for  those  purposes."  Brown  on  Stat.  Frauds^  citing 
Harris  vs.  Howell^  Gilb.  Eq.  R.  11 ;  Chamberlainevs.  Cham^ 
berlainey  2  Freem.  34;  Devenishvs.  Baines,  Free.  Ch.  3; 
Oldham  vs.  Litchfordy  2  Vem.  506 ;  Flynn  vs.  Flynn^  1 
Fern.  296;  Hogevs.Hoge^  1  Watts  Pa.  163;  Burrow  V9^ 
Oreenoughy  3  Ves.  151,  as  contra. 

In  these  cases  the  promise  is  verbal ;  and  is  a  ''contract'^ 
^of  lauds,  tenements,  hereditaments,  or,''  an  ^interest  in  or 
concerning  them.''    (See  words  of  the  statute.) 

The  case  of  Cookes  vs.  Mascall^  2  Vem.  200,  is  thus  stated 
in  Brown  on  the  Statute  of  Frauds,  sec.  443.  "  A  marriage 
was  about  to  be  celebrated  between  the  plaintiff  and  defen- 
dant's daughter,  and  the  SoHcitor  on  behalf  of  the  plaintiff 
was  in  the  course  of  preparing  articles  of  settlement;  and 
in  the  meanwhile  a  disagreement  arose  as  to  the  articles^ 
but  the  plaintiff  was  still  allowed  to  come  to  the  defendant's 
house,  and  afterwards  married  his  daughter,  the  defendant 
being  privy  to  it,  helping  to  set  them  forward  in  the  morn- 
ing, and  entertaining  them,  and  seeming  well  pleased  with 
the  marriage  upon  their  return  to  his  house  at  night ;  he  was 
decreed  to  execute  the  agreement  according  to  what  had 
been  drawn  up  by  the  Solicitor,  though  it  had  not  received 
his  signature." 

Here,  if  there  was  any  promise  at  all  by  the  father,  to 
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execute  the  articles,  it  was  but  a  promise  in  law — a  promise 
by  construction,  and  that  certainly  was  a  thing  hard  to  make 
out,  in  the  face  of  Jiis  objecting  to  the  articles,  yet  he  was 
compelled  to  execute  them.  lu  our  case  the  husband  most 
solemnly  promised  to  make  the  marriage  contract  right 

In  the  same  work,  the  striking  case  of  Montacute  vs. 
Maxioeil,  is  thus  stated.  'Mn  Montacute  vs.  Maxwell^  as 
appears  from  one  of  the  reports  of  that  case  (1  Eq,  Cos. 
Jibr,  19,)  the  defendant  having  given  instructions  to  have  a 
marriage  settlement  drawn,  privately  revoked  those  instruc- 
tions, and  persuaded  the  plaintiff  to  marry  him ;  and  he 
was  decreed  to  execute  the  settlement,  the  Lord  Chancellor 
as  stated  in  still  another  report  of  the  case  {Prec.  Ch,  528) 
asserting  the  rule  to  be  that  if  the  parties  rely  wholly  on  the 
parol  agreement,  neither  party  can  compel  the  other  to  the 
specific  performance,  for  the  statute  of  frauds  is  directly  in 
their  way;  but  if  there  is  any  agreement  for  reducing  the 
same  to  writing,  and  that  is  prevented  by  the  fraud  and 
practice  of  the  other  party,  the  Court  would  in  such  case 
give  relief;  as,  where  instructions  are  given  and  prepara- 
tions made  for  the  drawing  of  a  marriage  settlement,  and 
before  the  completion  thereof  the  woman  is  drawn  in,  by 
the  assurances  and  promises  of  the  man  to  perform  it,  to 
marry  without  a  settlement'^  Brown  Slat,  Frauds^  sec 
445.)  See  first  of  Strange^  236,  for  another  report  of  this 
case.) 

Other  cases  of  marriage  contract  in  which,  a  specific  per- 
formance was  decreed,  are  the  following:  Mallet  vs.  Half- 
penny^ 1  Eq.  Cas.  Mr.  20 ;  Bandes  vs.  Amherst  Free.  Clu 
404;  Young  vs.  Young  1,  Dickens  295,  Cited;  Sogers  w. 
£arl^  stated  in  1  Sug.  Vend.  264. 

These  are  enough  ;  they  show,  if  decisions  can  show  it, 
that  the  statute  of  frauds  does  not  mean  to  say,  that  a  written 
marriage  contract,  or  other  of  the  contracts  within  the  fourth 
section  of  the  statute,  is  not  to  be  reformed  and  corrected,  by 
the  verbal  cooiiact  which  preceded  it,  whenever,  not  to  allow 
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ihe  correction,  would  be,  to  permit  one  of  the  parties,  K> 
perpetrate  a  fraud  on  the  other.  They  show,  in  short,  that 
fraud  takes  any  case  out  of  the  statute.  On  the  question,  what 
will,  or  will  not,  make  a  case  of  fraud,  there  will,  I  admits 
be  a  difficulty  in  reconciling  all  the  decisions.  But,  once 
grant,  that  the  case  is  a  case  of  fraud,  and  they  all  agree, 
that  it  is  out  of  the  statute. 

This  being  the  interpretation  of  the  statute,  by  the  de- 
cisions, are  we  not  bound  by  it,  even  although,  it  may  be 
true,  that  the  statute,  taken  by  its  letter,  is  susceptible  of  a 
different  interpretation,  perhaps  requiring  a  different  inter- 
pretation ?  We  think  so.  These  decisions  started  with  the 
statute,  they  traveled  with  the  statute,  they  have  reached  us 
with  the  statute.  Having  thus  run  with  the  statute  in  se 
long  a  journey — almost  through  centuries — they  ought,  at 
length,  to  be  considered  as  having  grown  to  the  statute,  and 
OS  now  making  a  part  of  it. 

Even  if  the  statute  were  a  new  statute,  I  should  doubt 
whether  it  could  take  any  other  construction,  in   cases  ia 
which,  the  agreement  has  been  reduced  to  writing,  but  in- 
correctly reduced  to  writing,  and  the  effort  is,  to  have  the 
writing  corrected,  and  enforced  as  corrected.    The  statute 
says  that  the  agreement,  or  ''some  memorandum   or  note 
thereof,''  shall  be  in  writing.    Now  when  an  agreement  is 
corrected,  is  it  not  still  the  same  agreement?     Has  it  lost  its 
identity?     Does  patching  a  boot,  make  it  a  different  boot? 
or  amputating  a  man's  leg  make  him   a  different  man?  or 
changing  an  averment  in  a  declaration,  make  it  a  different 
declaration?    Why  then  should  amending  an  agreement, 
make  it  a  different  agreement?    But  if,  after  its  amendment^ 
il  still  retains  its  identity,  then  if  it  was  a  written  agreement 
before  the  amendment,  it  will  be  a  written  agreement  after- 
wards, and  that  will  be  a  compliance  with  the  first  alterna- 
tive in  the  statute;  namely,  that  the  "agreement''  must  be  in 
writing. 

At  least,  may  we  not  say,  that  the  incorrect  writing  will  be 


176      SUPREME  COURT  OF  GEORGIA. 


Durham  et  ux.  vs.  Taylor,  ex'or. 


a  compliance  with  the  second  alternative  of  the  statute  ? 
will  it  not  suffice,  for  a  "memorandum  or  note"  of  the 
agreement?  There  must  be  a  difference  between  agreemeni 
and,  memorandxim  or  note  of  agreement.  And  what  must 
chat  be?  I  take  it,  the  difference  between  completeness  and 
incompleteness.  Agreement  is  the  contract  complete ;  memo- 
randum or  note  of  agreement  is  the  contract  incomplete,  im- 
perfect, even,  it  may  be,  somewhat  inaccurate,  but  which 
may  aid  us  in  getting  at  the  complete  contract 

[2.]  We  think,  then,  upon  the  whole  that  a  written  marriage 
contract,  or  any  other  of  the  contracts  referred  to  in  the 
fourth  section  of  the  statute  of  frauds,  is  subject  to  be  cor- 
rected by  the  verbal  contract  which  it  undertook  to  reduce 
to  writing,  in  every  case  in  which,  not  to  allow  the  correc- 
tion, would  be,  to  allow  one  of  the  parties  to  the  contract, 
to  perpetrate  a  fraud  on  the  other.  We  think,  that  the  statute 
is  to  be  so  construed,  as  not  to  prevent  the  correction  in 
such  a  case.  Consequently,  we  do  not  yield  to  the  firet 
branch  of  the  argument  of  the  defendant's  counsel 

Secondly,  ought  the  second  branch  of  that  argument  to 
prevail  ?  That  branch  was,  that  the  present  is  not  a  case  in 
which,  refusing  a  correction  of  the  written  contract  by  the 
verbal,  would  be  allowing  Duncan,  to  perpetrate  a  fraud  on 
Mrs.  Bryan. 

What  then  is  the  present  case,  according  to  the  pleadings^ 
and  to  the  proof?  According  to  the  bill,  the  case,  or,  at  least 
so  much  of  it,  as  is  pertinent  here,  is,  substantially,  as  fol- 
lows: 

A.  B.  Duncan  proposed  marriage  to  Mrs.  E.  A.  Bryan,  and, 
to  induce  her  to  accept  the  proposition,  promised  her,  to  con* 
vey,  to  her  separate  use,  the  whole  of  her  negroes.  He  took 
a  list  of  the  negroes,  to  be  used  in  the  drafting  of  the  con- 
tract; and,  on  the  next  day,  he  presented,  to  her,  a  paper  for 
execution,  which,  he  falsely  represented  to  be,  a  ^^consnai- 
mation  of  the  contract.*'  This  paper  was  read,  to  her,  by 
Harry  Herrinfton,  in  presence  of  him,  Duncan.    Herrington 
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advised  her,  that  the  paper  was  ^^in  violation"   of  the  con- 
tract   Thereupon,  Duncan  interposed,  and  said ;  ^  that  Her- 
rington  was  mistaken ;  that  said  paper  was  drawn  up  hy  a 
skilful  lawyer,  and"  '^  was  precisely  in  accordance  with  the 
agreement,  and  did  settle  the  whole  of  the  negroes  upou'' 
faer,  *^  as  her  sole  separate  property,  and  to  no  one  else ;  call- 
ed upon  the  said  Herrington  and  his  wife,  to  bear  witness, 
chat  if  Mrs.  Bryan  ^  would  consent,  to  sign  it,  with  him^ 
and  unite  with  him,  in  marriage,  he"  ^^  would  afterwards  exe- 
cute just  such  a  settlement  as  would  suit"  her,  ^  whenever 
she  should  be  satisfied,  that  the  one  then  presented,  did  not 
carry  out  their  agreement,"     She,  relying  on  the  statement, 
that  the  paper  did  settle  upon  her,  the  whole  of  her  negroes, 
to  her  separate  use;  and,  her  fears  being  appeased  by  Dun- 
can's promise,  that  if  the  paper  did  not  convey  the  property 
to  her  separate  use,  whenever  this  should  be  ascertained, 
he  would  execute  any  other  conveyance  that  would  con- 
vey it  to  her  separate  use,  signed   the  paper,  and  a  few 
momenis  afterwards,  married  him.    The  paper  was,  in  fact, 
a  violation  of  the  agreement  in  these  particulars,  viz:  it  gave 
Duncan,  a  life  estate  in  the  negroes  ;  it  gave  him,  '^a  title  in 
fee,"  to  them,  on  condition,  that  he  survived  her,  and  she 
left  no  children  of  the  marriage ;  it  conveyed  "  a  title  in  fee/' 
to  the  children  of  the  marriage,  surviving  her,  reserving  an 
estate  for  years,  to  Duncan  ;  it  conveyed  the  property,  to  the 
children  of  the  marriage,  jointly  with  her,  to  vest  absolutely 
at  the  death  of  Duncan  ;  that  she  was  to  have  the  property, 
^1  fee,  only  upon  condition,  that  she  survived  Duncan  and 
no  children  of  the  marriage,  survived  her.     The  prayer  in 
effect,  is,  that  the  written  contract  may  be  reformed  and 
changed,  so  that  it  shall  accord  with  *^  the  contract  or  origin- 
al agreement ;"  and  that  the    complainants  may  have  the 
benefit  of  it  as  so  reformed  and  changed. 
This  is  the  case,  according  to  the  bill. 
The  proof  was  such,  that  it  would  have  authorized  the 
jary,  to  believe  the  case  made  by  the  bill,  true. 

VOL.  XXIX — 12. 
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This  then  being  the  present  case,  is  it  true,  that  it  was  a 
case  in  which,  refusing  a  correction  of  the  writing,  would  not 
have  been  permitting  Duncan,  to  perpetrate  a  fraud  on  Mrs. 
Bryan  ? 

And  we  think,  that  it  is  not  true — supposing  the  facts  to 
be,  as  stated  in  the  bill.  We  think,  that  refusing  the  correc- 
tion of  the  writing,  would  be  to  sanction  a  fraud  perpetra- 
ted by  him,  on  Mrs.  Bryan.  We  think,  that  he  was  guilty  of 
actual  fraud,  towards  her.  He  not  only  gave  her  his  own 
word,  that  the  writing  truly  expressed  the  contract,  but  he 
made  her  believe,  that  he  had  the  word  of  a  skilful  lawyer, 
that  it  did.  Not  content  with  this,  he  called  upon  the  per- 
isons  present — persons  who  were  her  near  relations,  and  her 
trusted  friends — to  bear  witness,  that,  if,  after  all,  the  writing 
did  not  truly  express  the  contract,  and  that  should  afterwards 
be  discovered,  he  would  correct  it,  and  make  it  truly  express 
the  contract.  He  had  her  love,  and  therefore  he  had  her 
confidence,  almost  as  much,  perhaps,  quite  as  much,  as,  if  he 
was  already  her  husband.  Plied  in  such  a  way,  by  such  a 
person,  she  signed  the  writing.  That  did  not,  by  a  great 
deal,  truly  express  the  contract.  There  was  nothing  in  the 
conduct  of  Duncan,  afterwards,  going  to  show,  that  he  thought 
the  writing  expressed  that  contract.  If  these  things  are  true, 
Duncan  was,  we  think,  guilty  of  procuring  Mrs.  Bryan's  sig- 
nature to  the  writing,  by  actual  fraud — by  wilful  and  inten- 
tional deceit. 

At  least,  he  was  guilty  of  constructive  fraud.  This  con- 
duct of  his,  was  conduct  which  had  a  strong  tendenc]/,  Xo 
deceive,  if  it  was  not  intended  to  deceive,  and  it  did  deceive- 
It  makes  a  stronger  case  of  fraud,  than  were  many  of  those 
above  cited — especially  Pember  vs.  Matthews^  Cookes  vs^ 
Mascallf  Montecute  vs.  Maxwell.  ^ 

So  much  then  for  the  argument  of  the  defendant's  counsri 
in  both  its  branches.  We  think  it  not  sufficient  to  show  that 
the  case  is  within  the  statute  of  frauds.     We  think'  that  fraud 
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takes  a  case  out  of  that  statute,  and  that  there  is  fraud  in 
this  case. 

Deeming  this  argument,  invalid,  we  of  course,  have  to  re- 
gard it  as  not  sufficient  to  support  the  charge  of  the  Court, 
which,  as  we  have  seen,  went  in  effect,  this  length;  that  a 
written    marriage  contract  was  not  to  be  corrected  by  the 
verbal  one,  which  preceded  it,  in  any  case,  not,  even  in  the 
case  in  which,  not  to  allow  the  correction  to  be  made,  would 
be,  to  allow  one  of  the  parties  to  practice  a  fraud  on  the  oth- 
er.   No  other  argument  occurs  to  us  which,  we  think,  is  suffi- 
cient to  support  that  charge,  therefore,  we  think  it  erroneous. 
The  next  ground  to  be  considered,  is,  the  fifth. 
This  ground  consists  of  a  charge  of  the  Court,  and  that 
charge,  if  not  the  same,  in  substance,  as  the  charge  in  the 
third  ground  just  considered,  is,  in   effect,  as  follows:  That 
a  written  marriage  contract,  if  it  is  "  understood"  by  the  par- 
ries to  it,  is  not  subject  "to  be  changed  by  evidence,  that  the 
man,  at  the  time  of  its  execution,  verbally  promised  the  wo- 
man, that  if  she  would  execute  it,  he  would  afterwards  make 
it  satisfactory  to  her.     Supposing  the  charge  to  have  been 
this,  was  it  right  ? 

It  was  not  right,  if  the  decision  in  Pember  vs.  Matthews 
(supraj  was  right.  In  that  case,  Lord  Thurlow  said — ^**but 
where  the  objection  was  originally  made  and  promised  by 
the  other  party  to  be  rectified,  it  comes  amongst  the  string  of 
cases  where  it  is  considered  as  a  fraud."  And,  in  that  case^ 
there  did  not  exist,  any  confidential  relation  between  the  par- 
ties, like  that  which  exists  between  two  persons  who  are  en- 
gaged to  be  married  to  each  other  and  whose  appointed 
time  of  marriage  has  actually  arrived. 

The  case  of  Coldcat  vs.  Hide^  and  that  oi  Fielder  vs.  Stud* 
Itjfy  (both  cited  above,)  go  quite  as  far  as  Pember  vs.  Mat- 
thews. 

So,  also,  does  the  whole  large  class  of  cases,  in  which,  a  ver- 
bal promise  to  execute  a  defeasance,  made  on  the  execution 
of  the  absolute  deed,  has  been  enforced.     So,  equally,  does 
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that  other  class  of  cases  in  wliich,  a  verbal  promise  by  the 
devisee  to  apply  the  land  devised  to  him,  to  the  trusts  con- 
templated by  the  testator,  has  been  enforced. 

We  are  not  prepared  to  say,  then,  that  this  charge  was 
right;  but,  even,  if  it  was  right,  we  think,  it  should  have 
been  accompanied  with  a  caution  to  the  jury,  that,  if  they 
believed,  that  Duncan  assured  Mrs.  Bryan,  that  the  writing 
was  the  same  as  the  contract  agreed  on,  and  was  the  work 
of  a  skilful  lawyer,  and  she  signed  it  in  reliance  on  this  as- 
surance, they  ought  not  to  believe,  that  she  did  understand 
the  writing. 

This,  of  course,  is  said  on  the  assumption,  that  what  the 
bill  says  as  to  what  was  the  contract  agreed  on,  is  true. 

The  next  ground  to  be  considered,  is  the  seventh  ;  which 
consists  of  a  charge  of  the  Court,  to  this  effect,  that  if,  at  the 
time,  when  the  writing  was  executed,  Duncan  represented  to 
Mrs.  Bryan,  that  it  gave  to  her,  what  it  distinctly  declared, 
she  should  not  have,  the  representation  is"  inadmissible,"  to 
"contradict'*  the  writing,  unless  she  was  " deceived  as  to 
what  it  contained."     AVas  this  charge  right? 

Even  granting,  that  Mrs.  Bryan  was  not  mistaken  as  to 
what  the  writing  contained,  yet,  according  to  Pember  vs, 
Matthews^  and  the  other  cases  just  referred  to,  she  had  the 
right,  to  rely  on  the  promise  of  Duncan,  (if  there  was  one,) 
that,  if  the  writing  did  not  contain  the  contract,  he  would 
make  it  do  so. 

Besides,  it  Duncan  assured  her,  that  the  writing  was  the 
same  as  the  contract  agreed  on,  and  that  it  was  the  work  of 
a  skilful  lawyer,  and  if  she  signed  the  writing  in  consequf^nce 

»of  this  assurance,  the  jury  ought  to  have  concluded,  that 

rshe  was  ''deceived"  as  to  the  coatents  of  the  writing.     And 
this,  the  Court   ought  to  have  told   the  jury,  along  with  the 

other  charge,  even  if  that  charge  was  legal.     But  we  do  QOt 

^ay  that  it  was  legal. 

We,  then,  think,  that  this  charge  was  erroneous. 
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So  much  for  the  three  charges  taken  up  in  succession^  the 
third,  the  fifth,  9nd  the  seventh. 

I  go  to  the  fourth  ground,  and  dispose  of  it  in  a  word,  it  is 
like  the  first  ground,  and  what  was  said  of  that,  is  said  of  it* 
[3.]  The  sixth  ground  was  a  charge  to  the  jury,  that 
^when  the  answer  of  the  defendant,  is  responsive  to  the  al- 
legations in  the  bill,  it  is  evidence,  and  must  he  received,  un- 
less it is'overcome  by  the  teMimony  of  two  witnesses,. or,  one, 
and  strong  corroborating  circumstances." 

We,  think,  that  the  word  **  strong,'*  ought  to  have  been 
omitted.  We  know  of  no  decision,  that  the  corroborating  cir- 
cumstances must  be  "strong."  And  the  rule  as  laid  down 
by  the  best  elementary  writers,  does  not  include  the  word, 
strong.  If  the  circumstances  are  such  as  to  give  a  clear  pre- 
ponderance against  the  answer,  that,  we  think,  is  enough ; 
the  answer  is  "  overcome." 

We  find  nothing  in  the  evidence,  to  authorize  the  charge 
stated  iu  the  eighth  ground.  We  find  nothing  in  the  evi- 
dence, going  to  show,  that  Mrs.  Duncan  bestowed  her  prop- 
erty on  her  husbanJ. 

In  respect  to  the  ninth  ground,  it  is  sufHcient  to  refer  to 
what  has  been  said  of  the  third,  and  fifth,  and  seventh 
grounds. 

The  tenth  ground  was  as  follows:  "The  Court  erred  in 
charging  the  jury,  that  if  the  testimony  showed,  that  the  pro- 
visions of  the  marriage  contract,  and  the  will,  were  explain- 
ed to  Mrs.  Duncan,  in  the  Court  of  Ordinary;  and  also,  that 
after  the  explanation,  she  expressed  to  the  witness,  that  she 
was  satisfied  with  the  arrangement  of  setting  aside  the  con- 
tract, and  made  no  complaint  about  it  not  being  in  accord- 
ance with  the  original  contract,  that  constitutes  a  circum- 
stance^ to  show  it  was  in  accordance  with  the  original  con- 
Cracf.'^ 

There  is  nothing  in  the  evidence  to  show,  that  the  provis- 
ions of  the  marriage  contract,  and  those  of  the  wWl^were  ex- 
plained   to   Mrs.    Duncan.     It  is  true,  that  it  appears  iu  the 
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eridence,  that,  in  the  Court  of  Ordinary,  when  the  will  was 
propounding  for  probate,  Gen'l  Morgan,  in  the  presence  of 
Mrs.  Duncan,  stated;  ^' that  the  contract  and  the  will  gave 
her  about  the  same  things" — but  this  is  no  explanation  of 
what  the  contract  gave  her,  or,  of  what  the  will  gave  her.  A 
partof  her  case  as  stated  in  her  bill,  is,  that  Duncan  told  ber 
that  the  contract  was  drawn  by  a  skilful  lawyer,  and  gave  her 
the  whole  of  her  negroes  to  her  separate  use;  and  that  she  re- 
lied on  this  statement.  Now,  if  she  understood  Gen'l  Mor- 
gan to  mean,  that  the  will  too,  gave  her  all  of  her  negroes, 
her  assenting  to  the  abrogation  of  .the  contract,  was  not  even 
a  "circumstance,"  to  show,  that  the  contract  as  written,  was 
"  in  accordance  with  the  original  contract."  And  for  aught 
that  appears,  she  might  have  so  understood  him. 

At  any  rate,  the  Court  ought  also  to  have  told  the  jury, 
that  if  Mrs.  Duncan's  election  to  take  under  the  will,  was  a 
^'circumstance"  to  show,  that  the  written  contract  was  cor- 
rect, it  was  a  very  slight  one,  as  there  were  so  many  other, 
aupposable  motives  for  her  conduct  in  making  the  election. 

The  eleventh  charge  was,  as  follows:  "The  Court  charged 
the  jury,  that  if  the  complainant,  Mrs.  Duncan,  consented  to 
the  cancellation  of  the  marriage' contract,  in  the  Court  of 
Ordinary  of  Lee  county,  and,  with  knowledge  of  her  rights, 
elected  to  take  under  the  will  of  Alexander  B.  Duncan,  and 
the  parties  acted  under  it,  she  then  cannot  recover  in  the  suit, 
or  have  the  contract  reformed." 

This  charge,  we  think,  needed  explanation — needed  parti- 
cularizing, as  thus  ;  that,  if  Mrs.  Duncan  had  the  right,  to 
repudiate  the  contract  as  written,  and  to  insist  on  what  she 
says  was  the  contract  agreed  on,  and  if  she  knew  this,  then, 
if  she  elected  to  take  under  the  will,  and  the  executor  had 
acted  on  that  election,  in  such  a  way,  that  he,  or  the  estate, 
would  be  injured,  unless  she  were  held  bound  by  her  elec- 
tion, she  was  bound  by  that  election ;  otherwise  by  it  she 
was  not  bound. 

It  was  argued,  that  if  she  was  allowed  to  claim  under  the 
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contract,  the  effect  would  be  hard  upon  the  two  children  by 
Dancan,  as  in  that  case,  she  would,  by  the  contract,  get  all 
of  her  own  property,  and,  by  the  will,  get  also,  a  third 
of  his  property.  But,  we  suppose,  that  if  she  elects  to  take 
aoder  the  contract,  she  will  deprive  herself  of  the  right  ta 
take  anything,  under  the  will.  This  however  is  a  point  not 
strictly  in  the  case,  and,  therefore,  it  is  not  decided. 

The  twelfth  ground  was,  that  the  verdict  was  not  author- 
ized by  the  evidence.  We  think,  it  best,  not  to  express  an 
opinion  on  this  ground. 

The  thirteenth  and  last  ground  involves  the  same  point 
as  the  twelfth.  We  dismiss  it,  therefore,  with  a  single  re- 
mark, viz :  that  the  charge  stated  in  it,  seems  not  to  be  con- 
sistent with  some  of  the  previous  charges. 

Judgment  reversed  and  new  trial  granted. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

mEMB  COMT  OF  THE  STATE  OF  GEORGU, 

AT  ATLANTA, 

AUGUST    TERM,    1859. 


Present— JOSEPH  H.  LUMPKIN, 

HENRY  L.  BENN1NG,  V Judges. 

LINTON  STEPHENS, 


'S:    } 

J,  J 


Jaxss  M.  Smith,  and  others,  plaintiffs  in  error,  vs.  Thomas 

W.  Goods,  defendant  in  error. 
The  same  vs.  William  G.  Horsley. 
The  same  vs.  Thomas  Beall. 
The  same  vs.  A.  H.  Chafpell. 
The  same  vs.  John  J.  Flotd. 

|L]  If  ooe  of  the  attorneys  for  the  plaintiff  in  jud^ent  collects  the  judgment, 
the  others  may,  by  motion  against  him,  enforce  their  liens  on  the  money  for 
their  fees. 

[2.]  One  of  several  of  the  attorneys  for  plaintifiVin  a  judgment,  collected  money 
OB  the  jadgment,  and  was  ruled  by  the  other  attorneys  for  so  much  of  it  as 
would  pay  their  fees.  He  was  properly  served  with  the  rule.  Two  of  the 
plaintiOs  in  the  judgment  came  in  and  defended  the  rule  in  bis  place.  They 
appeared  by  another  attorney,  and  he  urged  against  the  motion,  amongst 
other  things,  that  his  clients  had  not  had  sufficient  notice  of  the  motion.  Hd 
did  not  say  he  was  not  ready,  did  not  ask  for  time,  or  suggest  anything  to  call 
tor  delay.    The  Court  overruled  the  objection. 

Birld^  That  the  Court  did  right. 
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Bill  for  discovery, 
account    and    relief; 
>-  and  submission  to  ar- 
bitrament and  award 
thereon. 


|3.1  He  then  requested  that  the  case  might  be  tried  by  a  jury. 
Heldt  That  this  request  ought  to  have  been  granted. 

Rule,  in  Upson  Superior  Court.  Decision  by  Judge  Cab- 
ANiss,  at  May  Term,  1859. 

The  foregoing  cases,  all  depending  upon  the  same  or  simi- 
lar facts,  and  the  same  decision  being  made  in  each,  by  the 
Court  below,  were  heard  together  in  the  Supreme  Court. 

The  following  rule  was  taken  out  against'James  M.  Smith, 
one  of  the  plaintiffs  in  error,  viz.: 

^  James  S.  Walker,   Nathaniel  F.  "" 
Walker,  Jr,  and  Daniel  Grant, 
Trustee  for. Frances  C.  Coleman, 

vs. 

Nathaniel  F.  Walker,  Sen'r,  ex'or 
of  Allen  M.  Walker,  dec'd,  and 
Nathaniel  F.  Walker,  individ- 
ually. 

**  It  appearing  to  the  Court  that  the  defendant,  Nathaniel 
F.  Walker,  executor  of  Allen  M.  Walker,  deceased,  has  paid 
over  to  James  M.  Smith,  Esquire,  one  of  the  complainants^ 
solicitors,  a  considerable  sum  of  money,  in  part  payment  of 
the  award  made  in  the  above  stated  case,  and  that  the  same 
is  now  in  the  hands  of  said  Smith,  as  solicitor  aforesaid; 
and  Thomas  W.  Goode,  also  one  of  the  solicitors  and  coun- 
sel of  complainants,  representing  to  the  Court  that  t\e  has  a 
iien  on  said  sum  in  said  Smith's  hands,  for  counsel  and  so- 
licitor's fees  due  to  him  in  said  case  by  said  complainants, 
to  wit,  the  sum  of  two  thousand  dollars.  *  Now,  therefore,  on 
motion  of  said  Thomas  W.  Goode,  it  is  ordered  that  said 
James  M.  Smith  do  pay  over  to  said  Goode,  out  of  said  fund, 
the  amount  of  counsel  and  solicitor's  fees  to  which  he  is  en- 
titled as  aforesaid,  or  show  cause  to  the  contrary  to-morrow 
morning,  and  that  said  Smith  be  served  with  a  copy  of  this 
rule." 
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To  this  rule  Smithy  the  respondent,  answered  as  follows: 

"And  now  comes  the  respondent  to  the  within  rule  nisi^ 
and  for  answer  to  the  same,  says,  that  he  now  has  in  his 
hands,  and  undisposed  of,  the  sum  of  $8,776  46,  collected 
by  him  from  ^)athaniel  V.  Walker,  defendant  in  the  case 
named  in  the  within  rtile  nisU  that  this  respondent  claims 
a  lieu  on  said  fund  for  sersrices  rendered  as  one  of  the  so- 
lieitors  in  said  case,  for  the  sum  of  j(3,500,  and  prays  that  the 
same  be  allowed  and  adjudged  to  him  by  this  honorable 
Court,  and  respondent  having  fully  answered,  &c. 

"J.  M.  SMITH." 

The  above  rule  coming  on  to  be  heard,  James  S.  Walker 
and  Nathaniel  F.  Walker,  Jr.,  by  their  counsel,  objected  to, 
and  protested  against  the  hearing  and  trial  thereof,  upon  the 
grounds,  that  the  fund,  admitted  to  be  in  the  hands  of  said 
respondent,  was  a  joint  fund,  and  belonged  to  James  S. 
Walker,  Nathaniel  F.  Walker,  Jr.,  and  Frances  C.  Coleman, 
^feme  cot^^r/,  and  that  the  Court  has  not  jurisdiction  in  this 
summary  manner.  And  further^  that  said  James  S.  and  Na- 
thaniel F.  Walker,  Jr.,  and  Daniel  Grant,  trustee  for  Mrs. 
Coleman,  had  not  been  served  with  said  rule,  or  any  process 
by  which  they  were  made  parties  to  this  proceeding.  And 
further,  that  said  Grant  was  not  present. 

It  was  admitted  and  stated  by  respondent.  Smith,  that 
sometime  before  the  sitting  of  this  Term  of  the  Court,  he  no* 
tified'Grant  that  said  fund  was  in  hand,  and  that  proceed- 
ings would  be  had,  to  diFpose  of  said  fund  at  this  Term  of 
the  Court,  and  that  Grant  said  that  he  would  t?ike  some  pro- 
ceeding to  have  said  money  disposed  of  at  this  Term  of  the 
Court.  It  was  further  stated,  that  said  Grant  was  absent  from 
the  State  on  business. 

N.  M.  Harris,  Esq.,  also  stated  that  he  was  present  to  rep- 
resent James  S.  Walker  and  Nathaniel   F.  Walker,  Jr.,  and 
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had  a  power  of  attorney  from  J.  S.  Walker  for  that  purpose, 
authorizing  him  to  employ  counsel. 

The  Court  held  and  decided  that  the  solicitors  of  the 
complainants,  in  the  original  suit  in  equity,  had  a  lien  on 
the  fund  in  Court  for  their  fees,  and  that  the  Court  had  ju- 
risdiction so  far  as  to  award  them  their  fees,  and  direct  the 
same  to  be  paid  out  of  the  same ;  and  as  the  parties  in  in- 
terest all  had  notice  that  the  fund  in  Court  would  be  dis- 
posed of  at  this  Term  of  the  Court,  the  Court  ordered  the 
cause  to  proceed 

To  which  ruling  and  decision  respondent  excepted. 

James  M.  Smiihy  Esq.,  testified  that  the  fund  in  his  hands 
was  collected  by  him  of  Nathaniel  F.  Walker,  Sen.,  in  part 
of  a  judgment  or  decree  in  Upson  Superior  Court,  wherein 
James  S.  Walker,  Nathaniel  F.  Walker,  Jr.,  and  Frances  C. 
Coleman,  wife  of  Edmund  Coleman,  by  her  trustee,  Daniel 
Grant,  were  complainants,  and  Nathaniel  F.  Walker,  Sen., 
executor  of  Allen  Walker,  deceased,  was  defendant     That 
the  recovery  in  said  case  was  ninety  or  one  hundred  thou- 
sand dollars,  including  the  payments  made  after  the  suit  was 
commenced,  and  before  the  award,  and  interest  thereon  to  the 
date  of  the  award.    That  Thomas  W.  Goode,  Absalom  H, 
Chappell,  John  J.  Floyd,  Barnard  Hill,  James  M.  Smith,  (the 
witness  and  respondent,)  William  6.  Horsley,  and  Thomas 
Beall,  were  the-  solicitors  for  complainants.    That  Judge 
WoRRiLL  was  also  employed  and  engaged  in  the  cas6  for 
complainants  at  the  commencement,  but  went  out  on  being 
elected   Judga    Thomas  W.  Goode  rendered  valuable  ser- 
vices in  the  case — he  drafted  and  filed  the  original  bill — was 
one  of  the  original  counsel,  and  was  active  and  efficient  in 
preparing  the  case  and  arguing  it  before  the  Court,  up  to  the 
time  of  his  becoming  infirm,  which  was  towards  the  close  of 
the  case.    Can't  enumerate  the  services  he  did  render;  thinks 
the  fee  he  charges,  $2,000,  is  a  reasonable  one. 

Barnard  Hilly  O.  C.  Oibson^  James  fV,  Ch'eene^  John  J. 
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Floyd^eLud  Msalom  H.  Chappelly  Esquires^  all  sworn  and  tes- 
tifiedy  in  substance,  as  Smith  had  testified,  except  that  Hill 
declined  to  give  an  opinion  as  to  the  value  of  the  services 
rendered.  They  testified  farther,  on  the  cross-examination^ 
that  from  ten  to  fiften  per  cent,  on  the  amount  recovered  was 
a  fair  allowance  or  charge  for  counsel  feos  in  a  case  of  this 
kind. 

Here  movant  closed,  and  counsel  for  the  Walkers  moved 
Xo  be  allowed  to  tender  an  issue  as  to  the  value  of  services 
rendered,  and  that  the  case  be  submitted  to  a  jury.  The 
Court  held  and  decided  that  if  he  had  any  issue  of  fact  to 
make,  he  might  go  to  a  jury  if  he  would  tender  an  issue; 
as  to  the  rendition  of  the  services,  the  Court  would  direct  it  to 
be  tried  by  a  jury.  Counsel  replied  that  he  had  no  such 
issue  to  make;  be  could  not  deny  that  movant  had  rendered 
services. 

The  Court  held  that  the  question  as  to  the  lien  of  counsel 
for  fjes  upon  the  fund  in  Court,  and  the  amount  of  fees  to 
be  allowed,  was  for  the  Court,  and  the  intervention  of  a 
jury  was  not  necessary  to  enable  the  Court  to  decide  it. 

To  which  ruling  and  decision  counsel  for  respondent  ex^ 
cepted. 

Respondents  then  swore  ^mos  W,  Hammond^  Esquire 
who  testified  that  he  knew  nothing  about  the  case;  but  after 
being 'informed  by  counsel  of  the  amount  involved,  number 
of  counsel,  and  the  time  the  case  was  pending,  he  thought 
that  twelve  and  a  half,  or  fifteen  per  cent,  on  the  recovery 
was  a  reasonable  charge  for  counsel  fees ;  thought  that  coun- 
sel who  pepared  a  case  was  entitled  to  as  large  a  fee  as  those 
who  conducted  the  case  in  Court. 

The  testimony  being  closed,  the  Court  made  then/fe  abao^ 
luie,  and  passed  the  following  order.  (After  reciting  the  case, 
ihe  issuing  of  the  rule^  the  answer,  &c.}    'Mt  having  been 
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made  to  appear  to  the  Court  that  the  said  Thomas  W.  Goode 
was  one  of  the  complainants'  counsel  and  solicitors  in  said 
case,  and  rendered  professional  services  as  such  therein,  and 
and  that  said  services  were  of  the  value  of  two  thousand  dol- 
lars, the  amount  claimed  by  him  for  his  services  heretofore 
and  hereafter  to  be  rendered  by  him  to  the  close  of  the  case: 
And  no  cause  having  been  shown  to  the  contrary,  either  by 
the  said  James  M.  Smith,  or  by  the  complainants,  who  had, 
as  it  appeared  to  the  Court,  notice  of  the  purpose  of  the  said 
Thomas  W.  Goode,  and  other  solicitors  of  the  complainants, 
to  enforce  their  lien  on  said  fund,  as  counsel  and  solicitor's 
fees,  by  rule,  at  this  Term  of  the  Court.  It  is,  therefore,  or« 
dered  by  the  Court,  that  the  said  rule  7iisi  be  and  the  same 
is  hereby  made  absohiiey  and  that  the  said  James  M.  Smith 
pay  over  to  the  said  Thomas  W.  Goode  the  sum  of  two  thou- 
sand dollars,  out  of  the  money  now  in  his  hands,  received 
by  him  as  aforesaid,  if  the  fund  in  his  hands  be  sufficient; 
if  not,  then  ratably  with  the  fees  of  other  counsel  and  solic- 
itors adjudged  them  at  this  Term  of  the  Court.  And  ihat 
the  said  Thomas  W.  Goode  execute  and  deliver  to  him  a  re- 
ceipt for  the  same,  and  that  this  be  a  discharge  to  him  of  lia- 
bility to  that  extent  to  said  complainants." 

To  which  order  and  decision  counsel  for  respondents  (for 
the  Walkers)  excepted. 

Similar  rules  were  taken  out  by  Thomas  Beall,  William  G. 
Horsley,  John  J.  Floyd,  and  Absalom  H.  Chappell,  Esquires, 
respectively.  To  which  the  respondents  answered,  and  tes- 
timony submitted  in  support  of  the  respective  claims. 

The  amount  claimed  by,  and  ordered  and  adjudged  to  be 
paid  to  Thomas  Beall,  Esquire,  out  of  the  fund  in  the  hands 
of  James  M.  Smith,  Esquire,  was  $1,200.  To  John  J.  Floyd, 
Esquire,  ?2,000.  To  Absalom  H.  Chappell,  Esquire,  $1,500. 
To  William  G.  Horseley,  $1,200. 

To  all  which  counsel  for  the  Walkers  excepted. 
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N.  M.  Harris;  and  Simms,  for  plaintiffs  in  error. 

Gibson  ;  and  J.  J.  Floyd,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Motion  was  the  form  of  procedure  in  this  case,  and  the 
first  question  is,  was  that  an  allowable  form  of  procedure? 

[1.]  Motion  is  an  ordinary  form  of  procedure  against  at- 
torneys at  law,  sheriffs,  clerks,  and  other  officers  of  Court,  to 
enforce  rights  existing  against  them,  in  their  official  charac- 
ter, such  as  the  right  to  money  collected  by  them  for  suitors.. 
That  the  plaintiff  may  rule  his  attorney  for  money  of  his^ 
collected  by  the  attorney,  there  can  be  no  doubt.  And  if  the 
plaintiff  may  rule  him  in  that  case,  why  may  not  an  associ- 
ate attorney  rule  him  in  the  case  in  which  it  happens  that  he 
has  collected  the  money  of  their  common  client — money, 
therefore,  upon  which  they  have  each  a  lien  for  their  fees. 
The  lien  gives  the  associate  attorney  a  perfect  right  to  have 
so  much  of  the  money  as  will  pay  his  fees.  Why,  then,  may 
not  he,  too,  rule  (or  his  money  ?  We  see  no  reason  why  he 
may  not.  We,  therefore,  agree  with  the  Court  below,  that 
motion  was  a  proper  form  of  remedy  in  this  case. 

The  next  question  is,  was  the  notice  given  of  the  motion, 
to  James  S.  Walker  and  Nathaniel  F.  Walker,  Jr.,  sufficient? 

The  motion  was  not  against  them,  but  against  their  attor- 
ney at  law,  James  M.  Smith,  who  was  the  one  of  th^ir  attor- 
neys that  had  collected  a  portion  of  their  judgment,  and  had 
the  money  in  his  hands.  And  there  is  no  question  but  that 
the  notice  to  him  was  sufficient,  so  far  as  he  was  concerned. 
Was  it  necessary  that  there  should  be  notice  to  anybody  but 
him?  He  alone  had  the  money;  he  alone,  perhaps,  was 
sabject  to  a  rule ;  and  he  was  bound  to  make  all  due  resist- 
ance to  the  motion  ;  for  if  the  motion  went  against  him,  irn- 
properly,  the  judgment  would    be   no   protection   to    him 
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against  his  clients,  the  plaintiffs  in  the  judgment^  they  being 
no  parties  to  the  motion,  and  they,  consequently,  would  be 
able  to  collect  the  amount  of  the  judgment  out  of  him,  and 
thus  they  could  make  him  pay  the  money  twice.  When  the 
Sheriff  is  ruled,  he  alone  is  served  with  the  rule;  and  this  is 
so,  even  in  the  case  in  which  there  are  several  claimants  of 
the  fund.  We,  therefore,  are  not  prepared  to  say  that,  there 
was  a  necessity  for  notice  at  all  to  the  plaintiffs  in  the  judg- 
ment— a  necessity  for  notice  to  any  but  Smith. 

Concede,  however,  that  a  notice  to  the  plaintiffs  in  the 
judgment  was  necessary,  did  they  not  have  il?  Grant,  one 
of  them,  is  not  complaining ;  so  we  may  dismiss  the  question 
as  to  him.  The  other  two,  James  S.  and  Nathaniel  F.  Walk- 
er, Jr.,  were  represented  by  their  attorney  at  law,  Mr.  Harris. 
They  appeared  by  him,  and  defended  the  case,  in  Smith's 
place.  The  Court,  it  seems,  allowed  them  to  do  so,  as  a  mat- 
ter of  course.  Very  well.  If  they  took  Smith's  place,  they 
had  to  take  it  as  Smith  held  it,  and  he  held  it  under  sufficient 
notice.     In  this  veiw,  then,  they  had  suflScient  notice. 

But  even  if  this  view  is  wrong,  there  is  another,  a  third 
view,  that  will  show,  we  think,  beyond  question,  that  there 
is  nothing  in  this  ground  of  a  want  of  notice. 

Conceding  that  they  were  entitled  to  notice,  what  was  the 
kind  of  notice  to  which  they  were  entitled  ?     Reasonable  no- 
tice; no  other.     For  aught  that  appears,  they  had  reasonable 
notice  by  iheir  attorney,  Mr.  Harris.     When  the  motion  was 
called,  he  appeared  for  them,  and  objected  to  the  motian^ 
amongst  other  things,  that  there  was  no  notice  of  it  to  his 
clients.     He,  at  that  lime,  at  least,  if  not  before,  had  notice  of 
the  motion.     Did  he  need  any  earlier  or  other  notice  than 
that?     It  does  not  appear  that  he  did.     It  is  to  be  presumed 
that  he  did  not,  because  he  did  not  suggest  that  he  was  not 
ready  for  the  motion  ;  as  ready  as  he  would  have  been  if  he 
bad  had  a  month's  notice  of  it.     He  did  not  move  for  a  con-- 
tinuance  of  the  case,  or  even  ask  for  its  temporary  postpone- 
ment.    We  are  bound  to  presume,  therefore,  that  he    \iras 
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ready  for  the  case;  if  so,  the  noticei  however  short,  was  rea- 
sonable notice,  for  what  is  the  reason  for  notice  in  any  case? 
It  is  only  to  enable  the  party  to  get  feady  for  his  defenca 

[2]  We  think,  then,  that  for  this,  if  not  for  the  other  two 
reasons,  there  was  a  sufficient  notice  to  the  two  Walkers, 
plaintiffs  in  error. 

The  next  and  last  question  is,  whether  the  case  should 
have  been  tried  by  a  jury,  as  the  plaintiffs  in  error  requested 
that  it  should  ? 

This  is  a  question  not  free  from  difficulty.  We  think 
that  the  case  ought  to  have  been  tried  by  a  jury.  It  was  a 
case  in  which  there  was,  in  substance,  a  suit  for  unliquida- 
ted damages;  a  case  in  which  the  suit  had  ceased  to  be  a 
suit,  except  in  form,  against  the  attorney,  the  party  subject 
to  the  rule,  and  had  become  a  suit,  in  substance,  against  his 
clients,  parties  not  subject  to  the  rule.  And  the  questions,so 
far  as  they  were  concerned,  were  precisely  the  questions  that 
would  have  existed,  had  they  been  sued  by  regular  action  for 
the  fees.  And  if  the  suit  had  been  in  that  form,  they  would 
have  been  entitled,  beyond  question,  to  a  jury  trial.  They 
requested  a  jury  trial.  We  think  that  in  every  such  a  case 
there  ought  to  be  a  jury  trial. 

[3.]  We  think,  therefore,  that  the  Court,  in  refusing  a  jury 
trial,  erred,  and,  consequently,  that  there  ought  to  be  a  new 
trial. 

On  the  other  questions,  the  conclusions  to  which  we  have 
come  are  the  same  to  which  the  Court  below  came. 

What  has  thus  been  said,  is  appUcable  to  each  of  the  five 
cases. 

Judgment  reversed  and  new  trial  granted. 
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Jackson  G.  Brown  and  Wife,  and  others,  plaiuliffs  in  error, 
Fs.  John  Mc  Williams,  Seii'r,  et  al.,  defendants  in  error. 

Where  a  father,  ia  limited  circnmstances,  receives  a  fund,  as  guardian  for  bi* 
minor  children,  and  by  order  of  the  Court  of  Ordinary,  is  allowed  to  retain 
the  same  without  intereist,  the  sum  being  small,  a«i  compensation  for  his  troub- 
le and  expense  in  collecting  the  money,  in  managing  it,  and  to  aid  him  in  the 
support  and  maintenance  of  his  wards,  and  upon  the  intermarriage  of  two  of 
them,  settles  with  their  husbands,  paying  them  over  the  original  amount,  one 
of  them,  if  not  both,  having  full  knowledge  of  all  the  facts,  and  upon  a  bill 
filed  after  the  lapse  of  seventeen  years  from  the  settlement  with  the  first,  and 
seven  or  eight  years  since  the  settlement  with  the  la»it,  and  the  jury  find  for 
the  defendant,  a  Court  of  Equity,  under  all  the  facts  of  the  case,  will  not  dis- 
turb the  verdict. 

In  Equity,  in  DeKalb  Superior  Court.  Tried  before  Judge 
Bull,  April  Term,  1859. 

This  was  a  bill  in  equity,  filed  by  Jackson  G.  Brown,  and 
Susan,  his  wife,  and  James  W.  firown,  and  Martha,  his  wife, 
against  John  McWilliams,  Senior,  the  father  and  former 
guardian  of  said  Susan  and  Martha,  his  daughters,  for  an 
account  and  payment  of  a  legacy  bequeathed  to  them  by  the 
will  of  their  grand-father,  John  McGowan,  deceased,  of  Lau- 
rens district,  South-Carolina. 

It  appeared  from  the  bill  and  answers,  that  a  legacy  being 
left  to  defendant's  children,  as  aforesaid,  he,  as  their  father 
and  guardian,  received  the  same  about  the  26th  January^ 
1835.  That  afterwards,  an  order  was  passed  by  the  Court 
of  Ordinary  of  DeKalb  county,  exempting  and  discharging 
defendant  from*  all  liability  for  interest  on  said  legacy,  in  con- 
sideration of  the  trouble  and  expense  which  he  had  been  put 
to,  in  going  to  South-Carolina  and  obtaining  said  legacy,and 
in  further  consideration  of  his  maintaining  and  supporting 
his  children,  free  of  charge,  until  they  attained  the  age  of 
twenty-one  years. 

It  further  appeared,  that  after  the  marriage  of  Jackson  6. 
Brown  and  James  W.  Brown,  the  complainants,  with  defend- 
ant's daughters,  he  paid  to  them  respectively,  the  sum  of 


ATLANTA,  AUGUST  TERM,  1859.  195 


Brown  et  ux.  el  al.  viit.  MeWilliams  et  al. 


$404  90,  as  the  share  due  to  them  in  right  of  their  wives' 
and  that  they,  with  their  wives,  executed  receipts  to  him  in 
full,  for  their  said  legacies  in  his  hands  as  guardian. 

This  hill  was  filed  to  open  said  settlements,  and  for  an  ac- 
count of  the  legacies  received  by  defendant,  irrespective  of 
said  receipts,  which  the  bill  alleges  were  given  by  complain- 
ants upon  the  representations  of  defendant  that  they  contained 
the  full  and  true  amounts  due  to  them,  and  without  a  knowl- 
edge on  their  part  of  the  real  and  correct  suras  or  amounts 
coming  to  them. 

Upon  the  trial,  complainants  proved  that  John  McWil- 
liams,  Sen'r,  owned,  in  1835,  four  or  five  hundred  acres  of 
land,  worth  $2,500  00;  three  negroes,  worth  81,500,  slock, 
cattle,  &c. 

At  the  conclusion  of  the  testimony,  and  after  argument,  the 
Court  charged  the  jury: 

1st.  That  when  a  father  is  guardian  of  his  infant  children 
who  have  a  separate  estate  or  property,  the  law  will  allow 
him  to  appropriate  the  income  of  such  estate,  or  so  much  as 
may  be  necessary,  to  the  support  and  education  of  the  chil- 
dren, notwithstanding  he  may  be  able  to  support  and  edu- 
cate them  out  of  his  own  property. 

2d.  That  the  statute  of  limitations  begins  to  run  in  favor 
of  the  defendant  from  the  date  of  the  settlement,  unless  it  be 
proven  that  there  was  fraud  in  the  settlement;  in  which 
event,  the  statute  did  not  begin  to  run  until  the  fraud  was 
discovered. 

3d.  That  if  the  receipts  were  given  by  the  complainants, 
^th  a  full  knowledge  of  the  circumstances,  they  were  con- 
cluded and  bound  by  them,  though  receipts  were  ordinarily 
prima  facie  and  not  conclusive  evidence  of  a  settlement 
in  full,  which  may  be  reopened  upon  proof  of  mistake,  igno- 
rance, &c. 

Counsel  for  complainants  requested  the  Court  to  charge 
the  jury,  ^  that  the  fact  that  the  guardian  did  not  make  an* 
nual  returns,  was  sufficient  to  cast  suspicion  upon  the  settle- 
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ment,  and  to  avoid  the  receipts,  under  all  the  circumstances 
of  this  case;"  which  charge  the  Courl  refused  to  give. 

And  further,  'Mhat  the  fact  that  the  guardian  did  not 
make  his  annual  returns,  as  required  by  law,  was  enough  to 
throw  upon  him  the  onus  of  showing  that  the  amounts  spe- 
cified in  the  receipts  were  the  true  and  correct  sums  due  to 
complainants ;"  which  charge  the  Court  also  refused  to  give 
but  charged,  that  the  fact  that  the  guardian  did  not  continue 
to  make  his  annual  returns  made  no  difference,  if  con)plain- 
ants  knew  the  amount  in  his  hands,  and  consented  to  his 
retaining  the  interest  for  expenses, commissions,  support^  &c. 

To  which  charges  and  refusals  to  charge  complainants 
excepted. 

The  decree  was  for  the  defendant.  Whereupon,  complain- 
ants tender  their  bill  of  exceptions,  and  assign  as  error  the 
charges  and  refusals  to  charge  as  above  stated. 

J.  M.  &..  W.  L.  Calhoun  ;  and  Glenn  &  Cooper^  for  plain- 
titb  in  error. 

MuBPHY  &  Candler,  contra, 

Sy  the  Court. — Lumpkin  J.  delivering  the  opinion. 

We  do  not  think  the  verdict  in  this  case  should  be  disturbed^ 
The  Coprt  of  Ordinary,  having  jurisdiction  over  the  sul>- 
ject,  and  acting,  as  we  are  bound  to  presume,  with  a  full 
knowledge  of  Mr.  McWilliams's  circumstances,  passed  aa  or- 
der authorizing  him  to  retain  the  interest  on  the  money  re- 
ceived by  him  in  South-Carolina,  for  his  minor  children,  for 
his  trouble  and  expense  in  collecting  the  fund,  his  commis- 
sions, and  to  aiil  him  in  the  support  and  maintenance  of  his 
wards.  That  order  stands  unreversed.  One  of  the  com- 
flainants,  certainly,  if  not  both,  with  a  full  knowledge  of  the 
facts,  settled  with  their  father  seventeen  years,  and  the  other 
seven  or  eight  years,  before  this  bill  was  filed.  Being  satis- 
fied that  the  arrangement  made  between  the  Court  of 
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nary  and  the  guardian  was  a  reasonable  one,  we  are  unwil- 
ling to  interfere  with  it,  especially  after  such  a  lapse  of  time. 
It  was  bad  enough  for  these  sons-in-law  to  rob  the  father  of 
his  daughters  against  his  consent.  It  would  be  still  worse  to 
allow  them  toiiarass  his  old  age.  under  the  ^circumstances  of 
this  case,  at  this  distant  day. 

Judgment  affirmed. 


John  C.  Atcock,  plaintiff  in  error,  vs.  Henrt  D.  Leitneh, 

defendant  in  error. 

[1.]  That  A  Ji.  fa.  is  the  first  execution  issued  in  a  bail  case,  does  not  discharge 
tbe  Uil 

r2.]  When  the  Term  to  which  a  ea,  sa.  is  refurnable,  is  adjourned  to  another 
day,  a  return  of  the  ca,  sa.  to  the  adjourned  Term,  will  be  regular,  and  will 
serve  as  the  return  required,  before  a  sei,  fa,  against  bail,  can  be  issued. 

[3.]  In  a  bail  case,  the  Sheriff  was  the  bail  and  the  sci.  fa  was  directed  to  the 
Coroner,  and  the  Sheriff  acknowledged  service  of  the  sci.fa.^  and  waived 
•ervice  of  it  by  the  Coroner,  or  any  other  officer. 

Seld^  That  even  if  the  direction  was  wrong,  tliis  acknowledgment  and  waiver, 
cured  the  error. 

Certiorari,  from  Cass  county.  Decision  by  Judge  Crook^ 
March  Term,  1859. 

The  following  are  the  facts  of  this  case : 

Henry  D.  Leitner  brought  suit  against  Charles  A.  Hamil- 
ton, and  held  him  to  bail,  in  the  Inferior  Court  of  Cass  coun- 
ty. John  C.  Aycock  became  his  surety  in  the  bail  bond. 
Judgment  was  obtained  against  Hamilton,  November  24th, 
1856,  and  ^  fi,  fa,  issued  December  10th,  1856,  which  was 
returned  by  the  Sheriff  "no  property''  23d  May,  1857.     On 
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the  25lh  August,  1857,  a  capias  ad  satisfaciendum  issued,  and 
was  returned  non  est  inventtts-^r^lvwu  dated  lllh  January* 
1858,  but  the  return  purported  to  be  made  to  November  Term* 
1857,  which  was  the  regular  Term  of  said  Court,  but  there 
was  in  fact  no  Court  held  in  November,  but  an  adjourned 
Term  held  in  January,  1858,  at  the  time  the  Sheriff's  return 
bears  date. 

Plaintiff  sued  out  scire  facias  24th  Marrh,  1858,  directed 
to  the  Coroner  of  Cass  county,  against  Hamilton,  principal^ 
and  Aycock  security  on  the  bail  bond,  to  show  cause  why 
judgment  should  not  be  entered  against  them,  &c.  Aycock 
was  Sheriff  of  the  county  at  the  time  the  scire  facias  issued, 
and  acknowledged  due  and  legal  service  30ih  March,  1858. 

At  the  trial  in  the  Inferior  Court,  upon  plaintiff's  motion  . 
to  take  judgment  against  the  bail,  Aycock,  for  the  amount  of 
his  recovery  against  the  principal,  counsel  for  Aycock  object- 
ed on  the  grounds: 

1st.  That  a  ^./r/.  had  been  fiist  issued  upon  the  judg- 
ment against  the  principal  debtor. 

2d.  Because  the  ca.  sa.  being  returnable  to  November  Term* 
1857,  the  return  of  non  est  inventus  thereon  was  entered 
thereon  11th  January,  1858. 

*  3d,  Because  the  5c^reyac^«J  was  directed  to  the  Coroner 
of  Cass  county. 

The  plaintiff  moved  to  amend  the  scire  facias^  by  addres- 
sing it  to  all  and  singular  the  Sheriffs  of  this  State,  and  the 
deputy  Sheriffs  of  the  high  Sheriffs. 

And  the  deputy  Sheriff  proposed  to  amend  the  return  of 
non  est,  so  as  to  tuake  the  entry  thereof  bear  date  on  the  first 
day  of  the  November  Term,  1857,  of  said  Inferior  Court. 

The  Court  refused  the  amendments,  and  discharged  the 
bail,  and  dismissed  ihe  scire  facias,  and  plaintiff,  upon  ex- 
ceptions to  said  rulings  and  judgment,  sued  out  a  certiorari^ 
and  the  case  thereupon  coming  on  in  the  Superior  Courts 
that  Court,  after  argument,  sustained   the  certiorari  and  re- 
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versed  the  judgment  of  the  Inferior  Court,  and  counsel  for 
Aycock  excepted. 

Mtlneu  &  Parrott,  for  plaintiff  in  error. 

Printup  ;  and  McConnell,  contra. 

By  the  Court — Benning  J.  delivering  the  opinion. 

Were  the  objections  to  the  motion  to  enter  up  judgment 
against  the  bail,  good  ?  The  Court  below  thought  they  were 
not,  and  we  think  so  too. 

[l.]  The  first  of  them,  was,  that  ^,  Ji.  fa,  was  issued  be- 
fore the  issuing  of  the  ca.  sa.      Is  there  any  law  that  dis- 
charges the  bail,  if  a  Ji,  yk,  and  not  a  ca.  sa.^  is  the  first  ex- 
ecution issued  ?     We  know  of  none ;  we  were  cited  to  none. 
Certainly,  so  far  as  the  principal  is  concerned,  the  plaintiff 
may  have  first,  a  Ji.  fa.,  and  then,  a  ca.  sa.    (Tidd  Pr.  1005, 
98^.^     Indeed,  there  is  authority,  that  he  may  have  both  at 
the  same  time.      (2  Mod.  Ca.  302;  Com.  Dig.  ^^  Execution 
H.*^)    And  if  it  be  true,  that  the  plaintiff  has  the  right,  so  far 
as  the  principal  is  concerned,  why  is  it  not  true,  that  he  has 
it  also,  so  far  as  the  bail  are  concerned?      The  exercise  of 
the  right,  deprives  them  of  nothing.     Whether  it  be  a  Ji.  fa., 
or  a  c/i.i$a.,  that  is  the  execution  first  issued,  is  not  material 
to  the  bail.      Whichever  it  be,  they  can  equally  discharge 
themselves,  at  their  pleasure,  by  a  surrender  of  their  princi- 
pal ;  for  which  ever  it  be,  he  still  remains  equally,  in  their 
custody,  or  in  their  power. 

Therefore,  we  can  see  nothing  in  the  objection. 
The  second  objection  was  thus  stated :  "  Because,  the  ca. 
Ma.  being  returnable  to  the  November  Term  of  1857,  had  an 
entry  oinonest  mven/t/*,  dated  January  II,  1858." 

But  the  November  Term  was  adjourned  until  a  day  in 
January,  and  the  day  on  which  the  entry  was  dated,  was  a 
day  in  that  adjourned  Term.     The  adjournment  of  the  Court 
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in  this  way,  merely  enlarged  the  November  Term,  and  made 
it  include  the  days  in  January,  during  which  the  Court  sat. 
This  return,  therefore,  was  perfectly  regular.  Besides,  the 
fact,  that  the  Sheriff  kept  the  writ  in  his  hands,  till  January, 
when  he  might  have  returned  it  in  November,  was  to  the 
benefit  of  the  bail. 

[2.]  We  can  see  nothingvalid,then,in  the  second  objection. 

The  third  objection  was,  ^'  that  the  set,  fa,  was  directed  to 
the  Coroner." 

Aycock,  the  bail,  was  the  Sheriff  Therefore,  it  would  not 
have  been  proper  to  direct  the  set.  fa.  to  hiqa.  He  acknowl- 
edged service  of  it,  in  the  following  words :  ''  I  acknowledge 
due  and  legal  service  of  this  writ  of  scire  facias^  and  waive 
service,  and  all  service  of  Coroner,  or  any  other  oflicf^r." 

This  waiver  was,  we  think,  sufficient  to  cure  any  defect  in  * 
the  direction  of  the  sci.  /a,,  if  there  was  any  defect  iu  it ;  and 
we  do  not  say  that  there  was. 

[3.]  We  think,  then,  that  this  objection  also  was  invalid; 
consequently,  we  must  affirm  the  judgment  of  the  Superior 
Court. 

Judgment  affirmed. 


Nathan  Renwick,  plaintiff  in  error,  vs.   The  LaGranos 

Bank,  defendant  in  error. 

[1.]  It  is  error  in  the  Court  to   submit   to  the  jury  an  issue  of  fact,  upon  the 
assumption  that  there  is  evidence  to  authorize  a  finding,  when  there  is 
proof  to  warrant  the  assumption. 

{£.]  The  yerdiclof  a  jury  will  be  set  aside  and  a  new  trial  granted,  when  there 
is  no  evidence  to  warrant  the  finding. 


J 
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Assumpeit,  in  Troup  Superior  Court    Tried  before  Judge 
Cabaniss,  May  Term,  1859. 

This  was  an  action  of  assumpsit,  brought  by  Nathan  Ren- 
wick  against  the  LaGrange  Bank,  to  recover  for  services  ren- 
dered by  plaintiflf,  as  President  pro  tern,  of  said  bank ;  and 
also  one  hundred  and  sixty  dollars,  the  amount  claimed  to 
be  due  from  dividends  declared  on  the  capital  stock  of  said 
bank,  he  being  the  owner  of  ten  shares  thereof.  Plaintiff 
claimed  for  his  service  rendered,  as  President  pro  tenu^  from 
14th  February,  1856,  until  the  25i\x  day  of  March,  1858, 
the  sum  of  six  thousand  dollars. 

After  the  testimony  closed,  the  Court  charged  the  jury,  that 
the  plaintiff  must  recover  according  to  his  allegations  and 
prool  He  had  sued  the  bank  for  services  rendered  as  Pres- 
ident pro  tern, ;  the  action  is  brought  to  recover  the  value  of 
the  services  rendered,  and  not  for  a  salary.  It  was  therefore 
incumbent  on  him  to  prove  that  the  services  were  rendered^ 
and  the  value  of  those  services,  and  he  must  recover  accord- 
ingly, if  he  recovered  at  all.  The  jury  must  determine,  from 
the  evidence,  what  services  had  been  proven,  and  their  value> 
and  find  whatever  amount  was  shown  to  be  due.  But  if  ,a 
the  time  he  entered  upon  the  duties  of  President /?ro  /em.,, 
and  while  acting  as  such,  he  did  not  intend  to  charge  the 
bank  for  his  services,  but  intended  to  render  them  gratuitous- 
ly, he  could  not  afterwards  convert  a  gratuity  into  a  demand, 
unless  he  had  given  notice  of  this  change  of  intention,  and 
the  bank  assented  to  it. 

The  Court  further  charged  the  jury,  that  if  the  plaintiff 
was  the  owner  of  ten  shares  of  the  capital  stock  of  said  bank^ 
he  was  entitled  to  whatever  dividends  had  been  declared  on 
said   stock  while  he  owned  it ;  but  if  he  had  already  been 
paid  said  dividends,  he  was  not  entitled  to  recover  themagain» 

To  all  of  which  charge  plaintiff  excepted. 

The  jury  found  for  the  plaintiff  the  sum  of  fifty  dollars. 
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Whereupon,  counsel  for  plaintiff  tendered  his  bill  of  excep- 
tions, assigning  us  error  the  charge  aforesaid. 

G.  A,  Bull,  for  plaintiff  in  error. 

B.  H.  Hill,  con  Ira. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

We  see  nothing  in  the  record  in  this  case,  which  would 
authorize  the  inference,  that  the  services  rendered  by  the 
plaintiff  to  the  defendant,  were  a  gratuity ;  and  to  make  this 
assumption  the  ground  of  a  charge  to  the  jury.  Nor  is  it 
true,  that  the  right  of  the  plaintiff  .to  compensation  is  to  be 
tested  by  his  intention.  He  may  not  have  intended  charging 
for  his  services.  Still,  if  he  did  not  communicate  that  inten- 
tion, but  kept  it  to  himself,  it  will  constitute  no  bar  to  this 
45uit.  He  might  contract  to  serve  for  a  salary,  and  yet  se- 
cretly intend  not  to  claim  it.  Surtly,  this  private  purpose 
shut  up  in  his  own  bosom,  and  undeveloped  by  words  or 
acts,  will  not  be  in  his  way.  We  repeat,  we  see  not  a  parti- 
cle of  proof  in  the  record  to  authorize  the  charge  upon  this 
point  to  the  jury.  And  while  it  is  quite  likely  that  the  effect 
of  this  charge  was  to  incline  the  jury  to  undervalue  the  ser- 
vices of  the  plaintiff,  still,  as  they  found  something,  we  are 
bound  legally  to  say,  that  ihey  did  not  take  this  view  of  the 
case,  and  that  consequently  a  new  trial  could  not  be  granted 
on  that  account,  notwithstanding  the  error  of  the  Court. 

It  is  rather  questionable  whether  the  depositions  of  Hol- 
land and  Austell  were  not  admissible.  Perhaps  their  testi- 
mony could  be  presented  in  a  less  objectionable  shape,  by 
asking  those  witnesses  what  the  services  of  a  bank  Presi- 
dent were  worth,  who  rendered  such  services  as  were  shown 
to  have  been  performed  by  the  plaintiff,  besides  giving  the 
institution  the  credit  of  his  name,  which  was  worth  aiore 
perhaps  to  this  bank    than  any  thing    else.     Besides,  the 
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amnuiit  of  business  transacted  by  tliis  bank,  is  an  element 
to  be  taken  into  the  computation,  when  fixing  the  pay  to 
which  the  President  is  entitled. 

And  aUhough  this  suit  is  not  for  a  specific  sum — as  a  sal- 
ary— why  may  not  the  salary  of  Burch,the  President  of  this 
bank,  as  well  as  the  salaries  of  Presidents  of  other  banks  of 
like  character  and  business,  be  given  in  evidence  to  show, 
even  under  a  quuntitin  meruii,  what  the  bank  itself  thought 
such  services  worth  ? 

[l.]  As  to  the  finding  of  the  jury,  that  the  bank  dividends 
were  paid,  it  is  unsupported  by  a  scintilla  of  proof.  And  it 
was  error  in  the  Court  to  refer  this,  as  an  open  issue,  for  the 
jury  to  try. 

The  idea,  we  suppose*,  upon  which  the  charge  was  given, 
and  the  jury  acted,  upon  this  branch  of  the  case,  was:  That 
Dr.  Keuwick,  being  an  officer  of  the  bank,  could  so  conven- 
iently have  drawn  hisdividends,  he  must  have  received  them. 
But  because  he  was  an  officer  o(  the  bank,  that  gave  him  no 
more  right  to  thrust  his  iiands  into  the  vaults  of  the  bank, 
and  draw  out  the  money,  than  if  he  had  been  an  entire 
stranger.  Many  stockholders  suffer  their  dividends  to  accu- 
mulate, especially  if  the  atiiount  is  small,  and  they  are  not 
needing  funds.  Where  are  the  vouchers  for  the  payment  of 
these  dividends?  Does  any  bank  pay  dividends  without  ta- 
king the  necessary  acquittances?  Such  is  not  my  experi- 
ence, nor  tiie  experience,  we  apprehend,  of  any  stockholder. 
Surely,  evidence  that  the  dividends  were  declared,  and  that 
is  all  we  have  upon  the  subject,  is  no  proof  of  their  payment 

It  is  suggested  by  counsel  for  the  defendant  in  error,  that 
rather  than  send  the  case  back,  if  we  think  the  testimony  in- 
sufficient to  support  the  verdict  as  to  the  dividends,  that  they 
will  pay  the  sixty  dollars  rather  than  be  troubled  with  another 
trial. 

[2.]  The  Court  has  the  po'ver,  and  has  used  it,  to  grant 
new^  trials  upon  terms;  that  is,  unless  the  successful  party 
will  write  oflfthe  excess  above  what  is  right.     But  we  have 
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no  power  too  add  to  a  verdict.  It  would  not  be  operative. 
This  appeal  had  best  be  addressed  to  the  plaintiff,  by  way 
of  tender  or  otherwise. 

Judgment  reversed. 


Abraham  Martin,  adminisfrator,  claimant,  plaintiff  in  error, 
vs.  James  McConnell,  administrator,  de  bonis  non^  cum 
^  iestamenio  annexOy  defendant  in  error. 

Joseph  McConnell  died  in  1840.  By  his  will,  he  gave  a  life  estate  in  his  ne* 
groes  to  his  widow.  He  directed  that  all  of  his  children  should  have  aa 
equal  share  of  his  property.  And  at  the  division,  which  was  to  take  place  at 
the  death'  of  his  wife,  he  gave  Esther,  a  woman,  to  Sarah  Wardlaw,  hii 
widowed  daughter.  Sarah  afterwards,  and  sinse  the  death  of  the  testator,  in- 
termarried with  James  Martin. 

Held,  That  Sarah  took  an  equal  share  only  of  her  father's  estate,  to  he  ascer- 
tained and  determined  at  the  death  of  her  mother ;  and  that  it  vested  in  her 
husband,  James  Martin,  That  the  provision  in  the  statute  requiring  claims, 
at  administrator's  sale,  to  be  made  previous  to  sale  day,  is  directory  only;  and 
that  failure  to  do  so,  does  not  invalidate  the  claim. 

Claim,  in  Clayton  Superior  Court.  Tried  before  Judge 
Bull,  May  Term,  1859. 

This  was  a  claim,  interposed  by  Abraham  Martin,  admin- 
istrator of  his  deceased  wife,  Sarah  Martin,  formerly  Ward- 
law,  to  certain  negroes  advertised  to  be  sold  by  James  Mc- 
Connell, administrator  de  bonis  nonycum  testamento  annexe, 
of  Joseph  McConnell,  deceased. 

The  facts  of  the  case,  as  agreed  by  the  counsel  of  the  res- 
pective parties,  are  as  follows: 

Joseph  McConnell  died  about  1840,  leaving  his  last  will 
and  testament,  whereby  he  bequeathed  his  estate  as  follows: 
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"To  my  wife,  Mary  McConnell,  during  her  life,  the  control 
of  the  houses,  lands  and  all  the  black  people,  while  she  en- 
joys senses  to  command  lliem  justly."     Also,  certain  notes, 
which  "  when  collected  to  be  managed  as  to  be  on  interest 
till  a  final  settlement,  as  I  wish  all  my  children  to  have  an 
equal  part  of  my  substance,"  &c.    "At  the  division,  I  give 
Nancy  Barn  hill,  Adeline;   Sarah  Wardlaw,  Esther;  and  all 
the  blacks  to  have  liberty  to  choose  their  homes  among  my 
children,"  &c.     Testator  left  William  and  Joshua  McConnell 
his  executors,  who  qualified,  and  the  property  mentioned  in 
said  will,  went  into  and  remained  in  the  possession  of  the 
said  Mary  McConnell,  the  widow,  until  her  death  in  the 
year  1858.     Sarah  Wardlaw  died  in  1853.     William  McCon- 
nell one  of  the  executors,  died  in  18 54,  and  Joshua,  the  other 
and  surviving  executor,  died  in  1858,  shortly  after  the  death 
of  Mary  McConnell,  the  said  widow  and  tenant  for  life. 

Afterwards,  James  McConnell  took  out  letters  of  adminis- 
tration de  bonis  non,  cum  testament o  annexOy  on  the  estate  of 
Joseph  McConnell,  the  testator,  and  took  possession  of  the 
negro  woman  Esther,  and  her  children,  bequeathed  to  said 
Sarah  Wardlaw,  who  afterwards  became  the  wife  of  claim- 
ant, and  said  James  McConnell  has  advertised  said  negroes 
for  sale,  as  administrator  aforesaid;  and  that  Abraham  Mar- 
tin, the  husband,  and  administrator  of  said  Sarah,  has  inter- 
posed his  claim  to  the  same.     It  was  further  agreed  and  ad- 
mitted that  said  Sarah  Wardlaw,  at  the  death  of  her  father^ 
Joseph  McConnell,  the  testator,  was  a  widow ;  that  by  her 
first  husband,  she  had  five  children,  who  are  living,  and  all 
of  age ;  that  she  had  no  children  by  her  last  husband,  Mar- 
tin.   That  the  negro  woman  Ester  and  her  children,  are 
more  than  an  equal  share  of  testator's  estate,  and  that  the 
plaintiff,  James  McConnell,  as  administrator  de  bonis  non^  ^. 
aforesaid,  obtained,  upon  due  and  legal  notice  and  applica- 
tion from  the  Court  of  Ordinary  of  Walker  county,  an  order 
to  sell  said  negroes. 
Upon  this  agreed  statement  of  facts,  and  after  argument. 
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the  Court  held  and  decided  that  Mrs.  Martin,  formerly  Ward- 
law,  claimant's  intestate,  took  a  vested  remainder  in  the  prop- 
erty bequeathed  to  her  by  the  will  of  her  father,  to  be  divid- 
ed at  the  death  of  Mary  McConnell  the  tenant  for  hfe;  that 
the  shares  of  all  the  testator's  children  should  be  made  equal 
on  said  final  divrisiou,  and  if  the  negro  woman  Esther  and  her 
increase  exceeded  in  value  the  share  of  claimant's  wife, then 
she  must  account  to  the  other  legatees  for  said  excess,  and 
thereupon  dismissed  the  claim. 

To  which  decision  counsel  for  claimant  excepted. 

DoYAL,  McConnell  &.  Trammell;  and  Johnson  &  Aa- 
itoLD,  for  plaintiff  in  error. 

TiDWELL    &    WOOTEN,   COTltrCU 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

We  concur  with  the  Court  below  in  the  construction  put 
upon  the  will  of  Joseph  McConnell,  deceased,  namely:  that 
Sarah  Wardlaw,  the  widowed  daughter  of  the  testator,  took 
an  equal  share  only  of  her  father's  estate,  to  be  determined 
at  the  division,  (the  death  of  Mary  McConnell  his  wife.) 
That  this  was  a  vested  remainder;  and  consequently  goes  to 
her  husband,  James  Martin,  with  whom  she  intermarried  af- 
ter the  death  of  her  father. 

The  testator  desired  an  equal  division  of  his  negroes 
amongst  his  children  ;  and  expresses  the  wish,  that  in  ma- 
king the  division,  the  preference  of  the  slaves  themselves 
may  be  consulted,  at  the  same  time  mentioning  a  girl  by 
name,  to  be  appropriated  to  each  of  his  daughters.  And  in 
this  sense,  and  in  this  only,  he  may  be  said  to  have  given 
Esther  to  his  daughter,  Sarah  Wardlaw. 

As  the  rest  of  the  negroes  have  all  been  sold  for  (he  pur- 
poses of  division,  and  Mrs.  Wardlaw  is  dead,  on  whose  ac- 
coiilit  alone,  this  woman  was  set  apart  in  the  division;  it  is 
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as  well,  perhaps  if  not  belter,  that  she  and  her  children  be 
sold  also,  and  the  proceeds  disiributed.  There  is  no  more 
reason,  for  withholding  her  from  sale,  than  any  of  the  others^ 
especially  if  it  would  involve  necessarily  the  separation  of 
the  mother  from  her  children. 

The  provision  in  the  statute,  that  notice  must  be  given  of 
the  intention  to  claim,  at  an  administrator's  sale,  before  sale 
day,  is  directory  only.  It  is  well  enough  to  follow  the  direc- 
tion of  the  statute  in  this  respect,  as.it  may  save  the  trouble 
of  bringing  the  property  to  the  Court  House,  still  the  failure 
to  do  so,  does  not  invalidate  the  claim. 

Judgment  affirmed. 


Egbert  P.  Daniel,  plaintiff  in  error,  vs.  James  L.  Johnsox^ 

defendant  in  error. 

(!.]  When  a  party  proposes  to  prove  that  a  certain  amount  of  notes  was  turn- 
ed over  to  another,  in  part  payment  of  a  demand,  it  is  not  necessary  to  produce 
the  notes  so  turned  over,  the  rule  concerning  the  degrees  of  evidence  not 
applying  to  such  a  case.  ^ 

[t.)  ft  is  le^al  to  prove  that  notes  so  turned  over,  were  to  he  applied,  not  to  the 
demand  sued  on,  but  to  what  the  defendant  owed  the  plaintifl*,  on  acxiunt 
cf  ibeir  partnership  debts  paid  otf  by  the  plaintiff,  and  such  notes  so  paid 
off  are  admissible  as  corroboration  of  the  other  proof.. 

/3  j  A  defendant  in  chancery  can  not  use  his  answer  as  evidence  for   himself 
in  another  case,  further  than  he  could  in  the  original  case,  and  not  in  either, 
ualetup  it  appears  to  be  responsive  to  the  bill. 

(4.]  It  i^  «rror  to  give  charges  on  a  sthte  of  facts  not  shown  by  the  evidence. 

A.^5iimpsit,  in    Spalding  Superior  Court.      Tried   before 
Judge  Cabaniss,  at  May  Term,  1869. 

This  was  an  action   of  assumpsit  by   Egbert  P.   Daniel,^ 
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against  James  L.  Johnson,  on  three  promissory  notes ;  one 
for  $1,150,  payable  25th  December,  1851 ;  one  for  $200, 
payable  25th  December,  1854,  and  one  for  £140,  dated  8th 
January,  1852,  and  payable  one  day  after  date. 

The  following  credits  were  endorsed  on  the  eleven  hun- 
dred and  fifty  dollar  note,  viz : 

"One  half  of  James  L.  Johnson's  stock,  when  ascertained, 
at  wholesale  prices,  is  to  be  placed  to  his  credit  on  this  note. 
1st  June,  1S52,  which  is  g556  28." 

"Received  on  the  within  note  an  account  on  James  Daniel 
for  §28.     25th  December,  1855." 

"Received  on  the  within  note  $35  25^  from  McCune's 
note.     22d  February,  1854." 

On  the. g  140  note  was  the  following  credit : 

"Received  on  the  within  note  ?28  00,  October  1st,  1853, 
from  Harleston's  note." 

"  Received  on  the  within  note  ?5  00,  from  Bozwell's  note. 
1st  August,  1855." 

The  defendant  pleaded  payment  and  set-off 

At  the  trial  plaintiff  offered  in  evidence  the  note  sued  on 
and  rested. 

Defendant,  amongst  other  things,  ofiered  to  prove  that 
plaintiff  had  admitted  some  two  or  three  years  before,  that 
defendant  had  turned  ov^  to  him  notes  amounting  to  about 
9550,  amongst  which  was  a  note  on  Burrell  Orr  for  0150, 
to  go  in  payment  of  defendant's  indebtedness  to  him. 
Plaintiff  objcted  to  this  testimony;  the  Court  overruled  the 
objection  and  plaintiff  excepted. 

Defendant  having  closed,  plaintiff  in  reply  offered  in  evi- 
dence, a  note  made  by  Daniel  and  Johnson  (plaintiff  and  de- 
fendant, who  had  been  partners  in  a  tanning  business)  dated 
3d  November,  1851,  payable  to  Thomas  C.  Trice,  or  bearef, 
for  ^445,  with  the  credits  thereon,  and  which  plaiatiff 
claimed  he  had  paid  off  Defendant  objected  to  this  OTi- 
dence,  on  the  ground  that  said  note  was  against  the  partner- 
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ship  of  Daniel  &  Johnson,  and  the  payment  or  possession 
thereof  by  plaintiff,  was  not  an  individual  demand  against 
defendant.  The  Court  sustained  the  objection  and  plaintiff 
excepted. 

The  plaintiff  then  offered  in  evidence  the  records  of  the 
proceedings  of  a  chancery  cause  then  pending,  in  which 
d^endant  was  complainant,  and  plaintiff  was  defendant, 
the  answer  of  defendant  to  said  bill,  being  a  part  of  said 
record,  and  in  which  answer  it  was  alleged  that  the  notes 
now  plead  as  payment  or  set-off,  was  pleaded  as  payment 
to  Daniel,  as  agent  for  Martha  C.  Martin.  Defendant  ob- 
jected to  the  admission  of  this  record,  on  the  ground  that 
the  answer  was  not  competent  evidence  for  plaintiff. 

The  Court  sustained  the  objection  as  to  the  answer,  but 
holds  that  plaintiff  might  introduce  the  bill.  To  which 
ruling  plaintiff  excepted. 

The  Court  charged  the  jury  as  follows  : 

^  That  when  a  debtor  makes  a  payment  to  a  creditor,  who 
has  several  demands  against  him,  the  debtor  has  the  right  to 
apply  it  to  any  demand  he  pleases,  and  may  specify ;  and  if 
he  makes  no  application,  the  creditor  has  the  right  to  apply 
it  to  any   of  his  demands  he  may  see  proper ;  if  no  appli- 
cation is  made  at  the  time  of  payment  by  either  party,  the 
law  will  then  apply  it  to  the  debt  of  the  lowest  grade.     In 
the  case  before  you,  if  the  payment  made  by  the  defendant 
and  which  he  has  pleaded,  was  by  agreement  of  the  parties 
to  be  applied  to  an  indebtedness  of  defendant  other  than  the 
notes  sued  on,  it  must  be  so  applied.     If  the  defendant  in- 
tended, and  directed  the  payment  to  be  applied  to  the  notes 
sued  on,  he  was  then  entitled  to  a  credit  to   that  amount; 
bat  if  no  application  was  made  by  either  at  the  time  of  pay- 
ment^ then  it  was  for  them,  under  the  direction  of  the  Court, 
to  make  the  application,  and  they  t^ad  no  right  to  apply  the 
individuai  funds  of  defendant,  to  the  payment  of  his  share 
or  proportion  of  partnership  debts,  which  had  been  paid  off, 
or  taken  up  by  the  plaintiff;  but  his  individual  assets  must  be 
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first  applied  to  the  individual  debts  of  defendant,  before  any 
could  be  applied  to  the  payment  of  partnership  demands  or 
liabilities.  His  individual  funds  could  not  be  legally  applied 
to  advances  made  by  one  partner  for  the  partnership,  until  an 
account  had  been  taken  between  the  partners  and  a  balance 
found  against  him. 

The  jury  found  for  ^he  plaintiff  two  hundred  and  fortyt 
two  dollars  and  six  cents;  whereupon,  plaintiff  moved  for 
a  new  trial  upon  the  following  grounds: 

1st.  Because  the  verdict  is  contrary  to  the  evidence. 

2d.  Because  the  verdict  is  decidedly  and  strongly  againsi 
the  weight  of  evidence,  and  without  evidence  to  support  it. 

Sd.  Because  the  Court  erred  in  the  rulings  and  decisions 
on  the  evidence  as  above  stated,  and  excepted  to  at  the  lime. 

4th.  Because  the  Court  erred  in  its  charge  to  the  jury. 

5th.  Because  the  verdict  is  contrary  to  the  charge  of  the 
Court  and  the  law. 

The  Court  refused  the  motion  for  a  new  trial,  and  plaintiff 
excepted.  -.. 

PfEPLEs  &  Cabaniss,  for  plaintiff  in  error, 

•  « 

Daniel  &  Dismukes  ;  and  Alford,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

This  was  a  case  where  Johnson,  the  defendant,  was  seeki- 
ing  to  diminish  the  demand  of  theplaintifi,  Daniel,  by  shov/»- 
ing  that  he  had  turned  over  notes  to  the  plaintiff,  with  an 
understanding  that  they  were  to  be  applied  as  a  credit  OA 
the  notes  sued  on. 

[I.]  The  plaintiff  objected  to  the  proof  on  that  .point 
We  can  see  no  valid  objection  to  its  admission.  It  was 
rather  vague  to  be  sure,  being  an  admission  of  plaintiff,  that 
he  had  received  notes  to  a  certain  amount  to  be  applied  to 
the  defendant's  indebtment,  without  stating  what  iadebt- 
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ment;  but  such  as  it  was,  it  ought  to  have  gone  to  the  jury 
for  what  it  was  worth.  It  was  said  in  the  argument,  that 
the  notes  turned  over,  were  the  best  evidence  of  their 
amount,  &c.  It  might  as  well  be  said  that  the  bank-bills  in 
which  a  payment  happened  to  be  inade,  were  the  best  evi- 
dence of  their  amount.  There  was  no  attempt  hefe  to  prove 
the  contents,  or  any  part  of  the  contents  of  the  notes  turned 
over,  and  hence  the  rule,  as  to  the  best  evidence,  does  not 
apply.  It  was  a  simple  question  of  how  much  the  plaintiff 
had  agreed  to  credit  on  his  demand. 

[2.]  The  plaintiff  offered  in  evidence,  by  way  of  rebuttal, 
certain  copartnership  notes  of  himself  and  defendant,  in 
connection  with  evidence  that  the  notes  turned  over  were,  by 
agreement  between  the  parties,  to  be  applied  to  defendant's 
part  of  such  copartnership  debts  as  had  been  paid  off  by 
plaintiff  This  evidence  was  rejected,  upon  the  ground  that 
the  notes  appeared  on  their  face  to  be  firm  notes,  and  there- 
fore had  nothing  to  do  with  individual  transactions  between 
the  parties.  This  ground  of  objection  loses  sight  of  the 
issue.  The  question  was,  whether  or  not  the  notes  turned 
over,  were  to  be  applied  to  the  notes  sued  on.  If  they  were 
by  express  agreement  to  be  applied  to  olher  demands  (with- 
out regard  to  what  those  others  might  be)  it  was   evidence 

•  '  ■       *  

that  they  were  not  to  be  applied  to  the  demand  in  suit.  To 
show  that  the  plaintift  had  such  other  demands  by  produc- 
ing them,  was  corroboration  of  his  proof  touching  the  agree- 
ment;  and  thp  evidence  ought  to  have  been  admitted. 

£3.]  The  plaintiff  offered  to  read  in  evidence  his  own 
answer,  as  part  of  the  entire  record  in  a  chancery  suit,  wherein 
Johnson  was  complainant,  and  Daniel  was  defendant;  and 
upon  objectior^  nci^de,  the  Court  ruled  it  out.  We  think  it 
*  was  rightly  excluded,  for  it  did  not  appear,  so  far  as  we  are 
informed  by  the  record  in  this  case,  that  the  answer  was 
responsive  to  the  bill;  if  not,  it  could  not  be  evidence  for 
]]iauiel,  even  in  the  chancery  suit,  and  it  will  hardly  be  sug- 
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ted  that  he  could  use  his  own  answer  further  in  another 
e,  than  in  the  case  of  which  the  answer  forms  a  part- 
4.]  We   think  the  Court  erred   in  giving   the  jnry  any 

rge  as  to  how  payments  were  to  be  applied  in  the 
enceof  an  agreement  about  it  between  the  parlies,  for 
t  was  not  this  case.     Here  both  sides  contended  there  was 

agreement,  and  ail  the  evidence  tended  to  show  there 
1  one.  They  differed  as  to  what  the  agreement  was. 
5.]  The  Court  erred  also  in  charging  the  jury  on  the 
jectof  the  proper  application  of  individual  funds,  when 
ned  over  to  one  partner  by  another  without  directions 
V  to  apply  them.  The  error  here,  as  in  the  other  instance, 
s  in  a  mistake  of  the  issue.  There  was  not  an  absence 
directions,  but  a  dispute  about  what  the  directions  were. 

Judgment  reversed. 


AS  Bell,  plaintiff  in  error,  vs.  Jobit  F.  Bbown,  Sherill^ 
defendant  in  error. 


i..ri.dic 

on  or    >   rule 

ogainM 

Sheria;  to    iccoun 

for  lax   fi.  fat. 

ed  ix  hi 

baads,  lies  in 

the  Inftrk 

r  Court,  tni  nol  i 

a  the  Superior. 

lule  against  Sheriff^  in  Cass  Superior  C<>urt.  Deciaba 
Judge  Cbook,  at  March  Term,  1859. 

This  was  a  rule  taken  out  by  Silas  Bell,  tax  collector, 
linst  John  F.  Brown,  former  Sheriff  of  Cass  county,  to 
)w  cause  why  he  had  not,  or  should  not  pay  to  movant, 
!  amount  due  on  certain  lax  executions,  placed  in  his 
ids  for  collection.  The  receipts  of  the  Sheriff  were  at- 
hed,  showing  that  tax  Ji.  faa.  from  Bell,  amounting  to 
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0365  65^  principal;  $107  6t3  interest  and  cost.  Receipts 
dated  8th  January,  1853. 

In  answer  to  the  rule,  the  respondent,  Brown,  stated  that 
while  Sheriff  of  said  county,  he  received  from  Bell  the  tax 
Jufas.  mentioned,  not  for  the  purpose  of  collection,  but  un- 
der an  express  agreement  that  he  should  hand  them  over  to 
the  different  constables  throughout  the  county,  to  be  by  them 
collected ;  and  further,  that  most  of  the  defendants  in  said 
Ji  fas.  were  either  insolvent,  or  had  run  away  or  died,  leav- 
ing no  property  upon  which  to  levy ;  that  he  had  complied 
with  the  agreement  between  himself  and  Bell,  and  had 
never  received  any  thing  on  said  Ji.  fas.  except  a  few  dol- 
lars paid  to  him  since  he  was  served  with  the  rule. 

At  the  hearing,  the  Cburt  dismissed  the  rule,  and  counsel 
for  movant  excepted. 

Gl£nn  &  CooFXR,  for  plaintiff  in  error. 

Rice,  contra. 

Rf  the  Court — Stephens  J.  delivering  the  opinion. 

Without  considering  at  all  whether  the  movant's  case 
was  well  answered  by  the  defendant,  it  is  sufficient  to  say 
that  we  are  not  aware  of  any  law  which  gives  the  Superior 
Court  jurisdiction  in  such  a  case.  None  was  even  suggested 
in  the  argument,  and  from  the  hasty  review  which  our 
limited  time  allowed  us  to  make  of  the  statutes  relating  to 
this  subject,  we  find  this  jurisdiction  vested  in  the  Inferior 
Court,  (CobVs  Digest,  page  1053^  and  do  not  find  it  vested 
in  the  Superior  Court.  We  think,  therefore,  the  Judge  did 
right  in  discharging  the  rule. 

Judgment  affirmed. 
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iD  J.    Bailey,  plaintitT  in  error,   vs.   William  Nbw, 
adniiiiislratnr,  defendanl  in  error. 

iircly  brmi:>i>ed,  picailed,  tbal  he  had  re<)".ired  the  creditor,  lo  >■» 
Incipnl,  and  Ihal  [he  credilor  ha<]  {ai\ed  lo  do  >o,  for  three  months. 

sible  on  this  plea,  nr,  nich  indemiiily  would  hi-  a  v[rciimKlanpe  lendiag 
iw,  either.  thHt  [he  nuri^ty  had  never  made  such  a  requiailion,  or,  thai 
tver  hud,  he  had  waived  It. 


t,  in  DeKalb  Superior  Court.  Tried  before  Judge 
April  Term,  IS59. 

s  was  an  action  by  William  New,  ndministrator 
muel  H.  Priiilt,  deceased,  against  Lnke  J.  Robin- 
irincipal,  and  John  M.  Robinson  and  Edmund.  J. 
',  secnrities.  Uailey  only  was  served  with  process,  and 
red  and  pleaded  that  he  was  discharged,  by  reason  of 
lure  of  the  holder  of  the  note  to  sue  the  principal 
1  three  months  after  he  was  notified  lo  do  so. 
!  testimony  being  closed,  the  Court,  amongst  other 
,  charged  the  jury  : 

lat  if  the  defendant,  after  he  had  required  ilie  plaintiff 
>,  asked  indulgence  up:in  the  note  from  the  pldiiitiff, 
:  a  revocation  of  the  notice;  and  a  waiver  of  his 
under  the  notice;  that  if  there  existed  any  legal 
sibility  for  the  plainliif  to  sue,  that  is,  if  the  prin- 
was  beyond  the  Jnrisdirtion  of  the  State,  then  the 
iff  was  not  honnd  lo  obey  ihe  noitcn,  and  commence 
ion  wilhin  Ihe  three  months  given  him  by  the  statute." 
lich  charge,  counsel  tor  defendant  excepted,  and  alleges 
n  the  same. 

'  jury  reiiirned  a  verdict  for  the  plaintiff,  for  six  biin- 
ind  fifty-seven  dollats  and  thirty  cents,  with  interest, 
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Whereupon  counsel  for  the  defendant  moved  for  a  new  trial 
upon  the  following  grounds : 

1st.  Because  the  Court  erred  in  allowing  the  testimony  of 
Asbury  W.  Jackson,  John  M.  Robinson  and  others,  as  to  the 
defendant  having  in  his  hands,  property  to  secure  him  against 
the  payment  of  the  debt  sued,  to  go  to  the  jury. 

2d.  Because  the  Court  erred  in  permitting  the  answer  of 
Asbury  W.  Jackson,  as  to  whom  he  understood  the  conver- 
sation between  plaintiff  and  defendant  to  refer,  to  be  read  in 
evidence. 

3d.  Because  the  Court  erred  in  charging  the  jury,  that  if 
the  defendant  asked  indulgence  upon  the  note  from  the 
plaintiff,  after  he  had  given  the  notice  to  sue,  it  was  a  revo- 
cation of  the  notice,  and  a  waiver  of  his  rights  under  the 
notice. 

4th.  Because  the  Court  erred  in  charging  the  jury,  that  if 
the  defendant  asked  indulgence  on  the  note  from  the  plain- 
tiff after  the  notice  was  given,  it  was  a  waiver  of  the  notice^ 
there  being  no  evidence  before  the  jury  that  the  defendant 
had  ever  asked  any  indulgence  from  the  plaintiff  for  the  prin- 
cipal in  the  note. 

5th.  Because  the  Court  erred  in  charging  the  jury,  that  if 
there  was  any  legal  impossibility  for  the  plaintiff  to  sue; 
that  if  the  principal  was  beyond  the  jurisdictiou  of  the  State, 
then  the  plaintiff  was  not  bound  to  commence  his  action 
within  the  three  months  given  by  the  statute. 

6th.  Because  the  verdict  was  contrary  to  law. 

7th.  Because  the  verdict  was  contrary  to  evidence. 

8th.  Because  the  verdict  was  contrary  to  the  weight  of 
evidence. 

Which  motion  was  overruled  by  the  Court,  and  counsel 
for  defendant  excepted. 

MunPHY  &  Candler,  for  plaintiff  in  error. 
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By  the  Court. — Bennino  J.  delivering  the  opinion. 

Did  the  Court  below  err,  in  refusing  the  motion  for  a  new 
trial,  in  this  case?  We  think  so.  We  think  that  one  of  the 
grounds  of  the  motion,  was  good. 

[1.]  First  ground.  If  the  surety  is  in  no  danger,  there  is  no 
reason  why  he  should  require  the  creditor  to  sue  the  principal  f 
and  if  there  is  no  reason  why  he  should  require  the  creditor 
to  sue  him,  that  is  a  circumstance  tending,  more  or  less, 
to  shoir,  that  an  allegation  of  his  that  he  did  require  the 
creditor  to  sue  him,  is  not  true ;  or,  to  show,  that  he  has 
waived  the  requisition,  if  he  ever  made  it.  Therefore,  any- 
thing showing  that  the  surety  was  in  no  danger,  is  ad- 
missible as  evidence  on  the  question  whether  he  did 
or  he  did  not  require  the  creditor  to  sue  the  principal. 
The  surety  is  in  no  danger,  when  he  has  in  his  hands, 
property  of  his  principal,  sufficient  to  pay  the  debt.  There- 
fore, evidence  of  that  fact,  is  admissible  against  bim,  when 
he  pleads,  to  a  suit  brought  against  him  or  the  debt,  that  he 
required  the  creditor  to  sue  the  principal,  and  the  creditor 
failed  to  do  so,  for  three  months  afterwards. 

There  is  nothing  then,  we  think,  in  the  first  ground. 

Second  ground.  As  to  this  ground,  we  prefer  merely  to 
say,  that  we  do  not  deem  it  good. 

Third  ground.    This  was,  we  think,  a  good  ground. 

If  the  surety  gives  the  creditor  notice  to  sue  the  principal, 
and  the  creditor  neglects  to  sue  the  principal  for  three 
months,  the  surety  is  "  no  longer  liable,^'  so  says  the  statute. 
Pr.  Dig.  471.  If  after  a  discharge,  under  this  notice,  the 
surety  asks  indulgence  for  the  principal,  that  is  no  waiver 
of  his  notice.  The  notice  has  had  its  effect.  And,  in  the 
present  case,  it  was  a  question  on  the  evidence,  whether  the 
request  for  indulgence,  was  not  made  after  the  expiration  o{ 
three  months  from  the  notice  to  sue. 

Again,  if  the  surety,  after  having  given  the  notice,  asks 
indulgence  for  himself,  not  for  his  principal,   that  is  no 
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waiver  of  his  notice  to  sue  the  principal.  And  here,  it  was 
open  to  question,  whether  the  indulgence  asked  for,  by  Bailey, 
the  surety,  was  not  iudulgence  for  himself,  rather  than  in- 
dulgence for  his  principal. 

We  think,  then,  that  the  Court's  charge,  rather  than  what 
it  was,  should  have  been  this,  namely: 

[2.]  That  ^if  the  defendant,  the  surety,  asked  indulgence^ 
from  the  plaintiff,  after  he  had  given  the  notice  to  sue,  it  was 
a  waiver  or  revocation  of  the  notice ;"  provided  the  time  at 
which  he  asked  the  indulgence'was  before  the  expiration 
of  the  three  months ;  and  provided  the  indulgence  was 
asked,  not  for  himself,  but  for  his  principal. 

Fifth  ground.  We  doubt  whether  the  evidence  authorized 
the  charge  constituting  this  ground.  But,  as  it  is  rather 
uncertain  what  the  evidence  on  the  point  was,  we  say  no 
more  on  that  ground. 

It  is  not  necessary  to  decide  or  notice,  the  remaining 
grounds. 

Judgment  reversed,  and  new  trial  granted  on  the  third 
ground. 


John  H.  Hxkeoab,  plaintiff  in  error,  vs.  John  S.  Sfangleb, 

defendant  in  error. 

Saitors  Tare  exempted  from  arrest  while  going  to,  attending  on,  or  returning 
from  Coart.  Nor  does  the  fact  that  one  of  them  resides  out  of  the  State,  aud 
who  has  had  his  adversary  arrested,  under  bail  process,  previously,  justify  a 
departure  from  the  practice. 

Motion  to  discharge  from  custody,  in  Whitfield  Superior 
Court    Decision  by  Judge  Cbook,  April  Term,  1859. 
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The  parties  in  this  case  were  both  citizens  of  the  State  of 
Tennessee,  and  each  sued  the  other  in  the  Superior  Court  of 
Whitfield  County,  in  the  State  of  Georgia,  each  requiring 
bail.  Spangler  was  served  and  arrested  by  the  Sheriff  in  the 
suit  against  him.  Henegar  was  not  arrested  at  the  suit  of 
Spangler  against  him,  but  upon  his  return  to  Georgia,  and 
while  attending  this  present  Term  of  the  Court,  as  a  suitor  in 
his  case  against  Spangler,  he  was  arrested  by  virtue  of  the 
bail  process,  before  sued  out  by  Spangler  against  him,  and 
he  makes  this  motion  to  be  discharged  from  said  custody 
and  imprisonment,  on  the  ground  that  being  in  attendance 
on  the  Court  as  a  suitor  and  party,  he  is  privileged  from  arrest. 

The  Court  refused  the  motion,  and  defendant  excepted. 

W.  H.  Stansell;  and  J.  A.  Glenn,  for  plaintiffs  in  error- 
Freeman,  co7itra. 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

The  common  law  rule  is  recognized  by  the  presiding 
Judge,  that  ordinarily  the  law  exempts  a /^crr/y  from  arrest 
while  going  to,  attending  on,  and  returning  from  Court.  But 
he  considered  that  the  circumstances  of  this  case  were  pecu- 
liar, and  justified  a  departure  from  the  usual  practice.  These 
litigants  were  citizens  of  Tennessee ;  they  met  in  Georgia ; 
each  sued  out  bail  process  against  the  other.  Henegar  suc- 
ceeded in  haying  Spangler  arrested  in  vacation,  and  the 
Judge  thought  it  but  just  that  Spangler  might  have  Henegar 
arrested  during  the  Term,  where  he  was  in  attendance  as  a 
suitor. 

However  right  the  thing  was  in  itself,  and  I  agree  with 
Judge  Crook  that  it  was  so,  still,  inasmuch  the  law,  as  it 
stands,  makes  no  such  distinction,  the  exception  will  have  to 
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be  grafted  upon  the  common  law  principle,  by  the  Legisla- 
ture and  not  by  the  Courts. 
We  are  compelled,  therefore,  rehictantly  to  reverse  the 

judgment. 

Judgment  reversed. 


F.  M.  Jack,  for  use,  &c.,  plaintiff  in  error,  vs.  J.  C.  Davis, 

defendant  in  error. 

[I.]  The  assignee  of  a  chose  ia  action,   not  negotiable,  takes  it  subject  to  aU 
the  equities,  which  existed  between  the  assignor  and  the  maker. 

['2.]  An  infant  should  always  sue  and  be  sued  in  their  own  name,  and  appear 
by  guardian  or  next  friend.  And  if  an  infant  fail  or  refuse  to  appoint  one, 
the  Court  at  the  instance  of  the  platntifl*,  will  do  it  fbr  him. 

Assumpsit,  in  Fulton  Superior  Court.  Tried  before  Judge 
Bull,  April  Term,  1859. 

This  was  an  action  of  assumpsit,  by  Francis  M.  Jack,  for 
the  use  of  Jesse  M.  Butt,  against  James  C.  Davis,  on  a  due 
bill  given  by  Davis  Jack,  for  one  hundred  dollars,  dated  2Sd 
September,  1857. 

The  defendant  pleaded  as  a  set  off,  a  balance  due  to  him 
on  an  account,  for  goods  sold  and  delivered  to  the  plaintiff, 
Jack;  said  account  running  from  26ih  September,  1856  to 
9th  April,  1857,  and  amounting  to  2271  13,  and  acknowl- 
edged to  be  correct  and  just  by  Jack. 

The  defendant  further  pleaded  in  abatement,  the  infancy 
of  the  plaintiff.  Jack,  before  and  at  the  commencement  of 
the  suit 
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first  applied  to  the  individual  debts  of  defeiidanl,  before  any 
could  be  applied  to  the  payment  of  partnership  demands  or 
liabilities.  His  individual  funds  could  not  be  legally  applied 
to  advances  made  by  one  partner  for  the  partnership,  until  an 
account  had  been  taken  belveen  the  partners  and  a  balance 
found  against  him. 

The  jury  found  for  (he  plaintiff  two  hundred  and  forlyy 
two  dollars  and  six  cents;  whereupon,  plaiiitiS'  moved  for 
a  new  trial  upon  the  following  grounds: 

1st.  Because  the  verdicl  is  contrary  to  the  evidence. 

Sd.  Because  the  verdict  is  decidedly  and  strongly  against 
ihe  weight  of  evidence,  and  without  evidence  to  support  iL 

3d.  Because  the  Court  erred  in  the  rulings  and  decisions 
on  theevidence  as  above  slated,  and  excepted  to  at  the  lime. 

4th.  Because  the  Court  erred  in  its  charge  to  the  jury. 

5th.  Because  the  verdict  is  contrary  to  the  charge  of  the 
Court  and  the  law. 

The  Court  refused  the  motion  for  a  new  trial,  and  plaintiff 
excepted. 

PxEPLEs  &  Cabamss,  for  plaintiff  in  error, 

Daniel  &  Dismokes;  and  AhtoRO,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

This  was  a  case  where  Johnson,  the  defendant,  was  seek- 
ing to  diminish  the  demand  of  theplaintifi,  Daniel,  by  shov/i- 
ing  that  he  had  turned  over  notes  to  the  plaintiff,  with  an 
understanding  that  they  were  to  be  applied  as  a  credit  or 
thenote-i  sued  on. 

[1.3  The  plaintiff  objected  to  the  proof  on  that  .point 
We  can  see  no  valid  objection  to  its  admission.  It  was 
rather  vague  to  be  sure,  being  an  admission  of  plaintiff,  that 
he  had  received  notes  to  a  certain  amount  to  be  applied  l(> 
the  defendant's  indebtmeut,   without  stating  what  indebt- 
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ment;  but  such  as  it  was,  it  ought  to  have  gone  to  the  jury 
for  what  it  was  worth.  It  was  said  in  the  argument,  that 
the  notes  turned  over,  were  the  best  evidence  of  their 
amount,  &c.  It  might  as  well  be  said  that  the  bank-bills  in 
which  a  payment  happened  to  be  jmade,  were  the  best  evi- 
dence of  their  amount.  There  was  no  attempt  here  to  prove 
the  contents,  or  any  part  of  the  contents  of  the  notes  turned 
over,  and  hence  the  rule,  as  to  the  best  evidence,  does  not 
apply.  It  was  a  simple  question  of  how  much  the  plaintiflT 
had  agreed  to  credit  on  his  demand. 

[2.]  The  plaintiff  offered  in  evidence,  by  way  of  rebuttal, 
certain  copartnership  notes  of  himself  and  defendant,  in 
connection  with  evidence  that  the  notes  turned  over  were,  by 
agreement  between  the  parties,  to  be  applied  to  defendant's 
part  of  such  copartnership  debts  as  had  been  paid  off  by 
plaintiff  This  evidence  was  rejected,  upon  the  ground  that 
the  notes  appeared  on  their  face  to  be  firm  notes,  and  there- 
fore had  nothing  to  do  with  individual  transactions  between 
the  parties.  This  ground  of  objection  loses  sight  of  the 
issue.  The  question  was,  whether  or  not  the  notes  turned 
over,  were  to  be  applied  to  the  notes  sued  on.  If  they  were 
by  express  agreement  to  be  applied  to  oMcr  demands  (with- 
out regard  to  what  those  others  might  be)  it  was  evidence 
that  they  were  not  to  be  applied  to  the  demand  in  suit  To 
show  that  the  plaintiff  had  such  other  demands  by  produc- 
ing them,  was  corroboration  of  his  proof  touching  the  agree- 
ment; and  the  evidence  ought  to  have  been  admitted. 

£3.]  The  plaintiff  offered  to  read  in  evidence  his  own 
answer,  as  part  of  the  entire  record  in  a  chancery  suit,  wherein 
Johnson  was  complainant,  and  Daniel  was  defendant;  and 
npon  objectionnji^de,  the  Court  ruled  it  out.  We  think  it 
was  rightly  excluded,  for  it  did  not  appear,  so  far  as  we  are 
informed  by  the  record  in  this  case,  that  the  answer  was 
responsive  *  to  the  bill;  if  not,  it  could  not  be  evidence  for 
Daniel,  even  in  the  chancery  suit,  and  it  will  hardly  be  sug- 
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%he  sole  use  of  said  debtor,  of  which  his  creditors  shall  have 
no  part  or  benefit;  &c/' 

The  plaiutiff  submitted  his  proof,  showing  that  he  had 
been  arrested  by  virtue  of  a  capias  ad  satisfaciendum  in 
1853,  and  under  proceedings  had  for  that  purpose,  thai  he 
had  taken  the  benefit  of  the  honest  debtor's  Act ;  and  proved 
by  one  or  more  witnesses,  that  he  had  notified  defendant  of 
his  intended  application,  but  no  such  notice  could  be  found 
of  file  or  record  in  the  proper  office,  nor  was  defendant's 
name  mentioned  in  the  order  of  discharge,  as  one  of  the 
creditors  who  had  been  notified,  although  the  names  of  ma- 
ny were  therein  contained,  as  having  been  served  with  such 
notice. 

Plaintiff  further  proved,  that  defendant  had  sued  out  bail 
process  against  him  on  debts  existing  at  the  time  of  iiis  dis- 
charge, as  aforesaid,  upon  which  he  had  been  arrested  and 
detained  in  custody,  until  he  gave  bail. 

Plaintiff  closed,  and  counsel  for  defendant  moved  for  a 
nonsuit  on  the  ground,  that  plaintiff  had  failed  to  prove  no- 
tice, the  order  of  discharge  not  containing  the  name  of  de- 
fendant as  one  of  the  creditors,  who  had  been  notified. 

The  Court  sustained  the  motion,  and  granted  the  nonsuit, 
on  the  ground  taken  in  the  motion,  and  because  no  such  no- 
tice had  been  filed  in  office  as  required  by  the  statute.  Hold- 
ing, that  to  exempt  plaintiff  from  liability  to  arrest  by  defend- 
ant, either  the  order  of  Court  discharging  him  should  have 
contained  and  recited  the  fact  of  4/efcndanrs. notification,  or 
the  notice  should  have  been  filed  in  the  Clerk's  office,  and 
entry  thereof  made  on  the  minutes  of  t^e^, Court. 

To  which  decision  counsel  for  plaintiff  excepted  and  as- 
signed the  same  as  error. 

Clarx  &  Lamar,  for  plaintiff  in  error. 

L.  T.  Dotal  i^  and  Geo.  M.  Nolan,  contra. 
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By  the  Court — Bennino  J.  delivering  the  opinian. 

Was  the  nonsuit  right  ? 

Is  a  creditor  bound  by  the  discharge  of  his  debtor  under 
the  honest  debtor's  Act,  unless  it  appears  on  the  minutes  of 
the  Court,  that  he  had  due  notice  of  the  debtor's  iuteniioii 
ta  apply  for  the  benefit  of  the  Act  ?  If  he  is  not  bound,  th^ 
Donsuit,  it  is  clear,  was  right. 

The  question  depends  on  the  meaning  of  the  following 
words  in  thefourth  seciion  of  the  honest  debtor's  Act :  "Up- 
on the  appearance  of  such  debtor  or  debtors,  at  the  Court  to 
which  he  is  bound  to  appear,  it  shall  be  lawful  for  him,  her^ 
or  ihem,  either  in  person,  or  by  attorney,  to  move  the  Court 
to  be  admitted,  to  take  the  oath  prescribed  for  the  relief  of 
insolvent  debtors,  or  to  swear  to  the  schedule  previously  file^ 
with  the  Clerk  of  said  Court,  agreeably  to  the  provisions  of 
this  Act,  hereinafter  contained ;  and  it  shall  be  the  duty  of 
said  Court,  upon  such  debtor  or  debtors  making  it  appear  to 
them,  that  at  least  ten  days  notice  has  been  given  in  writing^ 
to  his,  her,  or  their  creditors,  of  the  intention  to  avail  him, 
her,  or  themselves,  of  the  benefit  of  this  Act,  to  administer 
the  oath  prescribed  for  the  benefit  of  insolvent  debtors,  or  to 
swear  him,  her,  or  them,  to  the  schedule  as  aforesaid,  as  the 
cise  may  be,  and  to  direct  the  Clerk  to  make  an  entry  of  the 
same  upon  his  minutes,  which  shall  exempt  the  body  of  such 
debtor  or  debtors,  from  imprisonment  for  debt,  in  all  cases 
where  notice  may  have  been  given  to  the  creditors,  which 
notice  shall  be  filed  with  the  Clerk  of  said  Court."  [CobV^ 
Dig.SST.)  To  make  an  entry  of  the  "same" — what  does 
same  stand  for  here  ?  We  think  it  stands  for — represents — 
the  two  things  previously  mentioned — -not  only,  the  admin- 
istering of  the  oath  by  the  Court,  but  also,  the  making  of  it 
appear  to  the  Court,  that  ten  days  notice  has  been  given  to 
the  creditors. 

If  we  are  right  in  this,  the  "  entry"  whicli  the  word  '*  same" 
requires  to  be  made,  is  an  entry  to  this  eflect — "A.  B.  this 
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day  came,  and  made  it  appear  to  the  Court,  that  at  least  ten 
days  notice,  in  writing,  had  been  given  to  C.  D.  E.  F.— -his 
creditors,  of  his  intention  to  avail  himself  of  the  benefit  of 
the  Act  for  the  relief  of  honest  debtors,  and,  thereupon,  the 
Court  administered  to  him  the  oath  prescribed  for  the  benefit 
of  insolvent  debtors,  (or«  swore  him  to  his  schedule,  as  the 
case  may  be.)  In  an  entry  to  this  effect,  the  names  of  tiie 
creditors  appear.  This  is  the  sort  of  entry  which,  we  think, 
is  called  for,  by  the  word,  "*amc." 

What  is  to  be  the  operation  of  the  entry?  It  is  to  be,  to 
"exempt  the  body"  of  the  debtor,  "from  imprisonment  for 
debt,  in  all  cases  where  notice  may  have  been  given  to  the 
creditors."  What  cases  are  these — any  others  than  those 
mentioned  in  the  entry?  We  think  not  The  law,  in  the 
view  which  we  have  taken  of  it,  requires,  that  the  entry 
shall  contain  all  the  cases  in  which,  it  was  proved,  that  no- 
tice had  been  given.  It  is  to  be  presumed,  therefore,  that  the 
entry  does  contain  all  of  those  cases.  And  the  entry  is  mat- 
ter of  record — is,  indeed,  we  may  say,  a  judgment  There- 
fore, to  allow  the  debtor  to  show,  by  parol  evidence,  that 
there  were  other  cases  than  those  mentioned  in  the  entry  in 
which  cases,  it  was  proved,  that  notice  had  been  given,  would 
be  to  allow  him,  to  attack  collaterally,  a  record — a  judgment 

We  think,  then,  that  the  operation,  the  entry  is  to  have,  is, 
to  exempt  the  debtor,  from  arrest,  by  the  creditors  mention- 
ed in  the  entry,  but  not  to  exempt  him  from  arrest,  by  other 
creditors. 

Our  conclusion,  then  is,  that  the  creditors  who  are  men- 
tioned in  this  entry,  are  the  only  creditors  bound  by  it — at 
least,  that  this  is  so,  until  the  entry,  if  erroneous,  and  amend* 
able,  shall  have  been  amended  in  the  regular  way. 

And  with  this  conclusion,  corresponds  what  was  sugges- 
ted in  Coleman  §•  Siarr  vs.  Dickerson,  (10  Oa.  R.  551.) 

Judgment  affirmed 


« 
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Nanct  Goobwtn,  plaintiff  in  error,  vs.  Napoleok  B  6oo9- 

\VTN,  defendant  in  error. 

A  verdict  ii  not  unsupportAd  by  the  evidence,  where  the  evidence  against  tha 
▼erdict  is  conflicting  in  itself,  and  where  there  is  evidence  in  farur  of  it»  ooa- 
-tinting  of  the  sayings  of  the  person  against  whom  it  is  rendered. 

Trover,  in  Coweta  'Superior  Court  Tried  before  Judge 
&CE,  March  Term,  1859. 

This  was  an  action  of  trover,  by  Napoleon  B,  Goodwyn 
against  Nancjr  Goodwyn,  to  recover  certain  slaves,  alleged  to 
be  in  her  possession  belonging  to  plaintiff,  who  was  her  son 

At  the  trial,  the  plaintiff  offered  in  evidence  the  following 
testimony,  to- wit: 

fVilliam  Baily^  who  proved  the  number  and  value  of  the 
negroes  in  controversy,  and  that  defendant  had  been  in  pos- 
session of  them  ever  since  he  knew  them. 

William  Beadles  testified,  that  he  knew  Winey ;  she  was 
abont  forty  years  old;  not  much  acquainted  with  her;  in 
1846,  in  the  latter  part  of  the  year,  or  in  the  first  part  of  the 
year  1847,  defendant  was  at  the  house  of  witness,  and  got 
into  conversation  about  her  daughter  who  was  going  to  ba 
married.  I  said  to  her,  I  suppose  a  certain  lady  has  given 
Napoleon  his  walking  papers;  when  defendant  said,  they 
need  not  do  it,  nor  any  other  lady,  for  Napoleon  had  as  much 
property  as  her  father  was  able  to  give  her ;  that  Napoleon 
had  some  four  or  five  negroes,  and  went  on  to  mention  Wi« 
ney,  Harriet  and  Caroline,  and  said  that  his  grand-mother  had 
willed  them  to  him  in  Virginia.  The  negroes  were  in  de- 
fendant's possession  the  first  he  knew  of  them,  and  were  in 
her  possession  at  the  time  of  the  conversation ;  witness  has 
seen  said  negroes  at  her  house,  and  at  his  own  house.  Wit- 
ness knew  only  three  of  the  negroes  at  the  time  alluded  to, 
viz:  Winey,  Caroline  and  Harriet.  Defendant  said  one  got 
burnt  and  died  in  Virginia,  that  belonged  to  plaintiff ;  defend- 
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ant  said  that  the  negroes  belonged  to  plaintiff;  that  his  grand-^ 
mother  had  willed  them  to  him,  and  that  the  will  was  pro- 
ven and  recorded. 

Thomas  G.  King  testified  as  follows :  That  he  was  at  de- 
fendant's in  1845  or  1846,  thinks  it  was  in  1845,  in  October; 
was  building  a  screw  for  defendant;  conversed  with  defend- 
ant about  a  couple  of  yellow  girls  then  in  her  possession  . 
does  not  know  their  names.  Spoke  with  defendant  about 
Mrs.  Simms,  her  daughter,  who  was  sick ;  witness  asked  her 
why  she  did  not  send  one  of  the  yellow  girls  to  wait  on  her 
daughter,  Mrs.  Simms;  she  replied  they  belonged  to  her  son 
up  the  country,  and  that  he  was  coming  after  them  that  fall. 
The  yellow  girls  were  nearly  grown  and  very  likely.  Saw 
another  negro  woman  about  thirty  or  thirty-five  years  old^ 
Mr.  Simms  had  a  cook  and  a  little  girl  that  stayed  at  the 
house,  and  another  woman  and  some  fellows  who  worked 
in  his  plantation. 

James  H,  Grahofin  testified  as  follows,  viz :  That  King  built 
a  screw  for  William  Beadles  in  1845,  and  witness  has  always 
thought  he  built  defendant's  screw  the  same  year;  thinks  he 
went  from  Beadles's  to  defendant's ;  thinks  Beadles's  screw 
was  built  in  August  or  September ;  cotton  was  open ;  hands 
were  picking  cotton ;  thinks  King  stayed  at  Beadles's  ten 
days  or  two  weeks,  perhaps  more. 

Plaintiff  next  introduced  a  copy  of  the  will  of  Mrs.  Eliza- 
beth Goodwt/n,the  grand-mother  of  plaintiff,  by  which  will 
the  said  Elizabeth  Goodwyn  bequeathed  to  him  Winey  and 
her  children,  subject  to  a  trust  deed  on  the  children,  under 
and  by  virtue  of  which  said  will,  plaintiff  claimed  title  to  the 
property  in  dispute;  which  will  bears  date  on  the  first  day  of 
October,  1830. 

Plaintiff  next  introduced  the  testimony  of  John  /?.  Cross 
taken  by  commission,  which  was  as  follows :  Witness  knows 
the  parties;  knows  Winey,  Caroline,  Harriet,  Julia  and  Ned 
does  not  know  Martha  and  Antony;  first  knew  them  in  Vir- 
ginia at  the  house  of  Mrs.  Nancy  Goodwyn,  in  184i^;aDd  has 
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koown  them  from  then  until  now,  1854.    Thev  were  in  Nan- 
cy  Goodwyn's  possession  when  he  first  saw  them.     Witness 
snysthat  Nancy  Goodwyn  always  said,  until  suit  was  com- 
menced, that  said  negroes  were  the  negroes  of  Napoleon  B. 
Goodwyn.     Witness  has  heard  Nancy  Goodwyn  say,  both  in 
Virginia  and  Georgia,  that  said  negroes  were  Napoleon's,  and 
he  heard  her  say  this  in  1842,  1843  and  1845.     Saidslaves 
trere  in  defendant's  possession  at  those  .times  ;  he  has  lived 
in  defendant's  family ;  it  was  in  1842  and  1843.     Defendant 
lived  in  Virginia,  Brunswick  county,  and  moved  to  Georgia 
in   1843.      Thomas  D.  Goodwyn,  Napoleon  B.  Goodwyn, 
Braddock  Goodwyn,  James  Goodwyn,  Henry  Goodwyn,  Lou- 
isa Goodwyn,  Ann  Eliza  Goodwyn,  Sarah  Goodwyn,  John 
D.  Perkins,  and  witness,  came  with  her  to  Georgia.     There 
came  with  her  also,  fifteen  or  sixteen  negroes  that  witness 
knew,  to- wit:  Bristol,  Bill, King, Hamlin,  Stephen,  Rose, Ma- 
ry Jane,  Anny,  Phebe,  Charlotte,  Winey,  Caroline,  Harriet, 
Ned  and  Julia.      Witness  was  present  when  a  proposition 
was  made  to  buy  Caroline,  on   the  road   from  Virginia  to 
Georgia,  some  where  in  North  Carolina.      Said  proposition 
was  made  to  Mr.  Thomas  D.  Goodwyn,  and  he,  in  his  moth- 
er's presence,  (Mrs.  Nancy  Goodwyn,)  referred  the  man  wish- 
ing to  purchase,  to  Napoleon  B.  Goodwyn,  telling  him  that 
the    negroes   belonged  to  Napoleon.      The  purchaser  then 
applied  to  Napoleon,  and  he  told  him  that  money  could  not 
buy  her.     Nancy  Goodwyn,  at  the  above  mentioned  place, 
made  no  reply,  nor  did  she  say  any  thing.    Witness  did  not 
know  the  man  who  made  the  proposition  referred  to.      Wit- 
ness resided  from  1839  to  1843  in  Virginia.   Witness  always 
understood,  and  heard  the  defendant  and  family  say,  that 
the  before  specified  negroes  were  Napoleon's;  never  heard 
defendant  dispute  bis  title  to  said  negroes,  while  in  her  fam- 
ily nor  any  other  one  of  the  family. 

To  cross  interrogatories  witness  answers :  He  knew  all  the 
negroes  except  Martha,  Antony  and  Joe ;  knew  thepi  in  Vir- 
ginia and  Georgia ;  has  known  them  ever  since  1842 ;  they 
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we're  in  Nancy  Goodwyn's   possession  when  he  first  knew 
them,  and  in  her  possession  when  he  last  knew  them.     De- 
fendant said  that  the  slaves  were  Napoleon's  at  various  times; 
does  not  recollect  the  days  when  he  heard  defendant  say  that 
the  slaves  were  Napoleon's,  but  it  was  in  the  years  1842, 
1843  and  1844.     Has  lived  in  the  defendant's  family;  she 
did  not  control  said  negroes  as  she  thought  proper,  but  as 
Napoleon's  negroes  only.      Does  not  know  that  plaintiff  ac- 
quiesced, but  he  knew  that  she  exercised  control  as  above  . 
stated.     Does  not  recollect  that  he  ever  heard  plaintiff  speak 
of  hiring  out  said  negroes   and  defendant  objecting;  never 
stated  in  his  evidence  in  a  former  trial,  that  the  last  time  he 
heard  defendant  say  the  negroes  belonged  to  Napoleon  B. 
Goodwyn,  was  in  1843.      He  never  made  use  of  any  such 
expression  at  John  W.  Powell's  nor  at  any  other  place. 

Plaintiff  next  introduced  the  iesiimonyof  Joseph  B.  Camp, 
taken  by  commission,  which  was  as  follows:  That  he  did 
sign  the  annexed  instrument  as  a  witness,  and  saw  a  copy 
of  the  same  served  upon  defendant  by  plaintiff,  on  the  eve- 
ning of  the  13th  day  of  August,  1849,  at  defendant's  own 
house  in  Coweta  county,  Georgia,  and  defendant  refused  to 
give  them  up,  sajing  that  they  were  not  plaintiff's  negroes^ 
Plaintiff  demanded  the  negroes  of  defendant  at  her  own  house 
in  Coweta  county,  Georgia,  and  she  refused  to  give  them  up. 
Witness  further  states  that  plaintiff  charged  defendant  with 
liaving  told  him  heretofore,  that  they  were  his  negroes,  say- 
ing to  her  at  the  same  time:  ^^Ma,  do  you  not  know  you 
told  me  last  fall  they  were  my  negroes?  did  you  not  tell  me 
so?"    To   which  defendant  said  nothing — placing,  at  the 
same  time,  her  hands  over  her  face,  as  if  at  a  great  loss  to 
know  what  to  say — when  Thomas  and  Braddock  Goodwyn 
spoke  simultaneously,  in  a  loud  and  angry  maimer,  saying 
and  repeating  often ;  "  No,  she  never ;  they  are  not  your  ne- 
groes ;  you  shall  never  have  them."  And  this  produced  quite 
an  excitement,  and  at  one  time  witness  thought  the  parlies 
would  come  to  blows,  but  they  did  not 
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Then  follows  a  copy  of  th^  tlisftraiQe&t  KUach^d  to;/(t|Q  41- 
terrogatories  exhibited  to  said  :C4UDp>.  coniaiQiog.a  d^9><43d 
for  the  negroes.  i    '  :  t,  >   '  ') 

Plaintiff  next  introduced  •/aeAriGJ^tii^i/Mre^  who  testified 
as  follows:  That  he  knew N%1 ;  worth  twelve  bund^^d  dpl- 
lars;  about  twenty  years;dld^  audi  wor£h  for. hire  ithe.Wt  ten 
years,  on  an  average  of  aeventy-fivedoliajos  p^r.a()!n,tain<  Wit- 
ness saw  Ned  in  Napoleotfs  possfesQira;  plaintiff  got  ^^d 
from  his  mother;  thinks  hejrem&iJiQd  iu  plaintiff's rpossifs- 
sion  about  one  year  ia  Newn^iiy  about  tiisi grocery;  dofip  not 
know  where  Ned  w#nl  to>wh^u  he  leftplaintiff '^  .possessiQu; 
has  never  seen  Ned  sinod^  >  ;? 

Plaintiff  next  introduced  the'  testilnohy  of  Elizabeth'  H. 
Edmondsouy  taken  l>y' )Cl:nnmiissioii*  Sbe*.  days'sha  knew  |he 
parties ;  she  was  acquailcited  wi^h  the  slaves  Winey  and  C|tr- 
oline^and  a  girl  Uy  thenaniie  of  Hjarrlet^  who  shie  understood 
was  the  child  of  WiDey,  and  that  $he  did  not  recollect  to  liE^ve 
seen  any  other  children  of  Winqy  and  iHarriet.  She  :s^ys 
she  heard  Nancy  iGobd^liryk)  $!ay,y  that  there  v^rere  five  ^egr9es 

left  to  Napoleon  .bivbiisgraild^mbther;  the3e  fiv^^'^S^^^^ 
were  Winey  and.herichlldren^  ^h/e  is  not  positive;! biu thinks 
its  was  five  negroe&istatedi  at.  the  time  by  Nancy  Goodwyn, 
as  being  the  nuo^ber^incladlng,  Wiuey  and  her  children. 
She  states  that  it  was  about  the  first  of  Sep!tember>  in  the  ypar 
1843,  at  the  house,  of  Wraj  NanDy  Gt>odwyp,  ia  the  C9unty 
of  Coweta,  when  the  conversation  w^s  had.    She  states  that 
the  said  negroes  were  then  at  the:house  of  Mrs.  Nancy  Good- 
wyn,  and  she  presuhied  they  were  in  her  possession  at  the 
time ;  that  she  heard  Mrs.  Nandy  Goddwyn  say  severaltioiies 
previous  to  the  first  off  September,    1343,   that  said   Uegrgcs  , 
Winey  and  her  children;  were  Napoleon  B.  Goodwyu^s  jne- 
groes.     She  states  that  she  knpw  Caroline  and  Harriet;  t^hat 
they  are   mulatto  girls ;  Caroline  rather  tall  and  Harriet  of 
medium  size;  that  shohad  seeni Winey;  that, she  is  of  d^rk 
complexion  ;  that  she. does  nptrecojlect  her  size^    The  other 
children  she  knows  nothing  of.     That  the  conversation  was 
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'wilh  Mrs.  Nancy  Goodwyn  in  the.monih  of  September, 
9;  at'one  lime,  and.lhatshe  had  heard  her  make  about 
same  slatement  several  limes  previous  to  the  first  of 
lemtteT,  1843,  at  the  hoiiSe  of  defendant;  tltat  no  person 
I  present  besides  wit»ess  at  the  time  and  place  of  coiirer- 
ob.  ^Thai  NapolaoH  B.  Goodwyn  had  said  that  he  would 
>  all  that  ht  was  worth  or  ever  expected  to  be  worth,  for 
iitain  gHiitloraan  to  leave  his  wife,  and  then  slated  to  wil- 
jlhe  conversation  referred  to. 

'Idinliff  next  mtroduced  the  testimony  of  William  Milch- 
taken  by  commission.  He  says  he  knows  the  parties; 
I  he  resided  on  defendant's  plantation,  and  overseed  the 
-ekmeiMi6ucd  in  the  inteiTogatories,  which  were  born  in 
ginia;  that  he  has  never  heard  defendant  say  any  thing 
elatiftn  to  the  ownership  of  said  slaves;  witness  heard  bei 
,  in  1840,  when  the  plaintiff  purposed  to  hire  out  one  of 
slaves,  thatshe  con  Id  give  as  much  for  her  as  Mr.  Foster, 
J  proposed  to  hire  her.  The  slaves  were  in  possession  of 
;ndant;  plaintilf  lived  with  defendant  tilt  they  moved  to 
irgia;  plaintiff  lived  with  his  father  until  his  death;  he 
!  in  Brunswick  county,  Vii^inia,  the  place  from  whence 
widtiV  moved  to  Georgia.  Don't  know  when  the  plain- 
's grand- moth  or,  Elizabeth  Goodwyn,  died,  or  who  died 
L  That  he  had  loaned  defeiidani  money, 
'laintitf  (h«n  introduced  the  testimony  of  John  D.  Per- 
»,  taken  by  commission,  which  was  as  follows;  Witness 
w  six  of  the  negroes  ;  knew  them  last  in  the  possession 
efendant  in  the  State  of  Geoi^ia  ;  he  never  heard  defend- 
say  any  thing  about  the  ownership  of  said  negroes;  be 
ded  with  defendant  while  in  Georgia  as  a  visitor;  left 
h  November,  1845;  knew  nothing  about  the  way  in  which 
negroes  came  into  the  possession  of  defendant;  plaintiff 
(d  with  his  father  until  his  death,  and  then  resided  with 
defendant  until  she  removed  to  Georgia;  plaintiff  lived 
h  defendant  about  ten  or  twelve  months  alter  she  remofed 
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to  Georgia ;  witness  returned  to  Virginia  on  the  defendant's 
business. 

Plaintiff  next  introduced  the  testimony  of  William  £!• 
Goodwyn  and  Slephen  P.  Pool^  taken  by  commission:  WiU 
liam  H.  Goodwyn  knew  Winey  as  the  slave  of  Burwell  Good- 
wyn; knew  she  had  children;  does  not  recollect  their  num- 
ber or  sex;  recollects  nothing  about  the  sale  of  said  slaves. 

Stephen  P,  Pool  knows  Winey  and  two  of  her  children, 
Caroline  and  Harriet;  Winey  had  otherchildren,  but  hedoes 
not  recollect  their    number    or  names.     Thev   were   the 
property  of  Burwell  Goodwin.     Mrs.   Elizabeth   Goodwya 
purchased  Winey  and  all  her  children,  except  one,  a  boy, 
who  was  bought  by  Nathaniel  Pegram,of  Dinwooddie  coun- 
ty, Virginia.     Both  witnesses  say  they  are  acquainted  with 
all  the  parties  named.     William  H.  Goodwyn   has  read  or 
heard  read  the  original  will  alluded  to,*  but  it  has  been  so 
long  ago,  that  he  does  not  recollect  the  contents  of  said  will. 
He  saw  the  original  executed,  and  signed  it  as  a  witness;  the 
original  will  was  either  written  by  Burwell  Goodwyn,  or  Jo- 
seph Goodwyn,  the  executor,  he  does  not  recollect  which — 
both  being  present  when  it  was  written.    Both  witnesses  say 
they  do  not  know  where  Napoleon  B.  Goodwyn  lived  during 
the  whole  time  prior  to  the  removal  of  his  mother  to  Geor- 
gia; they  think  he  resided  a  part  of  his  time  with  his  mother 
probably  a  greater  part   of  his  time  with  his  mother;  they 
think  he  was  residing  with  his  father  at  the  time  the  will  was 
executed,  and  in  fact  up  to  his  father's  death.     Witnesses  do 
not  know  the  plaintiff's  age  at  the  time  referred  to.  Stephen 
P.  Pool  knew  he  was  living  with  his  father  at  the  time  of  the 
sale  referred  to.     He  never  heard  Burwell  or  Nancy  Goodwyn 
say  anything  about  the  ownership  of  the  slaves.    Witnesses 
knew  the  late  Col.  Joseph  Goodwyn  died  in  June,  1838.    He 
acted  asexecutor  of  the  will  referred  to.  Thej^  believe  the  slaves 
were  all  the  time  in  the  possession  of  Burwell  Goodwyn  and 
his  widow,  up  to  the  time  of  ht!r  removal  to  Georgia.     They 
do  not  know  whether  or  not  it  was  with  the  assent  of  CoL 
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Goodwyn  that  the  slares  remaioed  in  the  possession  of  Bur- 
well  Goodwyn  lo  the  time  referred  to,  nor  do  they  know  aiy 
,  thing  about  his  consenting  to  any  legacy. 

Gnawers  to  Crosa'Inierrogatoriea :  Stephen  P.  Pool  said^ 
lie  knew  nothing  to  prove  it  a  sham  sale ;  was  present  at  the 
sale  and  knew,  it  was  not  a  sham  sale.  It  has  been  a  long 
time  since  the  sale ;  that  he  cannot  now  recollect  whether 
he  saw  any  money  paid  by  purchasers  or  not  He  never 
keard  Burwell  Goodwyn,  Mrs.  Nancy  Goodvryn,  or  any  of 
the  parties,  except  Mrs.  Elizabeth  Goodwyn,  in  the  matter 
specially  mentioned,  say  anything  about  said  slaves  after  the 
n\«.  Both  witnesses  say,  as  far  as  they  know,  possession 
was  never  interrupted  by  the  executor.  They  do  not  recol- 
lect that  they  ever  heard  him  say  any  thing  on  the  subject. 
Plaintiff  next  introduced  the  testimony  of  Abram  /'. 
Wells  and  Exavia  Foster,  taken  by  commission,  which  was 
as  follows:  Abram  V.  Wells  knows  all  the  parties,  and  was 
well  acquainted  with  Burwell  Goodwyn,  the  person  referred 
to  in  said  interrogatories.  He  knew  the  woman  Winey,  re- 
ferred to,  knew  she  had  children,  had  seen  them  often,  biii 
did  not  know  them  by  name.  Remembers  having  heard  the 
said  Burwell  Goodwyn  and  Nancy  Goodwyn,  all  since  the 
year  1S30,  say  that  the  slaves  referred  to,  had  been  purchas- 
ed by  Mrs.  Betsy  Goodwyn,  and  by  her  given  to  Napoleon 
B.  Goodwyn.  Witness  Wells  further  stales,  that  he  heard 
each  of  them  boast  how  well  Napoleon  would  be  off.  He 
does  not  remember  having  heard  Burwell  Goodwyn  speak 
of  his  right  of  possession.  He  heard  Mrs.  Nancy  Goodwyn 
say,  since  the  death  of  her  husband,  that  the  said  slaves  be- 
longed to  Napoleon,  but  he  does  not  recollect  the  time  when 
he  last  heard  her  say  so,  but  is  saiisljed  it  was  since  the 
death  of  her  husband.  Witness  further  states  that  after  said 
sale  above  mentioned,  Burwell  Goodwyn  was  considered  in- 
solvent; that  he  knew  he  was  largely  indebted,  and  if  he 
had  claimed  the  property,  his  creditors  would  have  levied 
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on  it ;  that  he  did  some  business  for  the  said  Goodwyn,  and 
knew  that  such  was  the  fact 

Answers  to  Cross-Interrogatories :  Witness  knows  that 
Winey  was  the  name  of  the  woman  formerly  owned  by  Bur- 
veil  Goodwyn ;  that  he  never  heard  Burwell  Goodwyn  say 
he  held  them  under  his  mother  for  the  benefit  of  his  chiU 
dren ;  but  that  he  heard  Burwell  Goodwyn  say  the  said  ne« 
groes  belonged  to  Napoleon.  That  he  cannot  recollect  when 
he  last  heard  Burwell  Goodwyn  speak  of  it;  but  he  heard 
him  speak  of  it  since  the  said  sale ;  that  he  never  heard  Mrs. 
Goodwyn  say  that  said  negroes  were  paid  for  by  her  hus- 
band's money,  or  that  they  belonged  to  her  children,  but  that 
she  always  said  that  said  negroes  belonged  to  Napoleon ;  that 
he  cannot  recollect  the  last  time  that  he  heard  Mrs.  Good- 
wyn speak  of  the  matter;  that  she  (Mrs.  Goodwyn)  was  in 
the  habit  of  visiting  his  house,  and  that  he  there  heard  her 
often  speak  of  the  said  negroes. 

Exairia  Foster,  answers  as  follows:  He  knows  the  parties^ 
in  said  cause,  and  was  intimate  in  the  family,  but  that  he 
did  not  know  Burwell  Goodwyn ;  he  died  before  he  moved 
to  Brunswick ;  he  knew  the  woman  Winey  and  her  children^ 
Caroline  and  Harriet ;  that  she  might  have  had  other  chil- 
dren ;  that  he  did  not  recollect  them  ;  that  he  never  saw  Bur- 
well Groodwyn ;  that  he  heard  Mrs.  Nancy  Goodwyn  frequent- 
ly say  since  her  husband's  death,  that  the  said  Winey  and 
her  children  belonged  to  Napoleon,  that  they  were  purchased 
by  his  grand-mother  and  given  to  him.     He  cannot  say  the 
exact  time  when  he  last  heard  her  speak  of  the  matter,  but 
that  he  is  satisfied  he  heard  her  say  as  much  a  short  time 
before  she  left  Virginia.     That  he  did  at  one  time  make  ap- 
plication to  Napoleon  to  hire  Caroline,  but  that  he  is  not  dis- 
tinct in  his  recollection  as  to  the  circumstances;  bethinks 
he  first  applied  to  Napoleon,  and  he  referred  him  to  his  (Na- 
poleon's) mother,  and  when  he  consulted  her,  she  told  him 
to  see  Napoleon,  saying  the  negroes  belonged  to  Napoleon, 
The  conversation  took  place  at  Mrs.  Goodwyn's.     He  could 
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not  recollect  the  precise  time,  nor  could  he  say  whether  Na- 
poleon was  present  when  lie  spoke  to  his  mother. 

•Answers  to    Cross- Interrogatories:    That    he    does  not 
know  they  are  the  same  negroes,  but  that  Winey,  Caroline 
and  Harriet  were  the  names  of  three  negroes  in  Mrs.  Good- 
wyn's  possession,  claimed  by  Napoleon  ;  he  repeals,  he  nev- 
€r  saw  Burwell  Goodwyn,  he  never  heard  Mrs.  Goodwyn  say 
the  negroes  were  purchased  with  her  husband's*money,  but 
she  always  said  the  negroes  were  Napoleon's;  that  he  could 
not  say  the   last  time  he  heard  Mrs.  Goodwyn  speak  of  said 
negroes,  that  he  heard  her  speak  of  them  repeatedly  in  her 
own  house  and  in  presence   of  all  the  family.     That  Mrs. 
Goodwyn  visited  his,  witness's  house,  very  often,  and  that 
he  has  head  her  there  say  the  negroes  belonged  to  Napoleon. 
The  witness  cannot  recollect  who  was  present  when  he  spoke 
to  Mrs.  Goodwyn  about  hiring  the  girl  Caroline,  or  whether 
any  one;  that  the  conversation  occurred  at  Mrs.  Goodwyn's 
house. 

Plaintiff  next  introduced  the  testimony  of  Wm,  H,  Good- 
tjoyn  and  Stephen  P,  Pool,  taken  by  commission.     Pool  an- 
swers, 1  never  have  examined  the  original  will  of  Elizabeth 
Goodwyn, deceased;  I  am  acquainted  with  the  handwriting 
of  Burwell  Goodwyn,  deceased  ;  I  have  seen   him  write  di- 
vers times;  I  have  seen  writing  that  he  acknowledged  to  be 
his;  I  have  not  examined  the  will  as  before  stated ;  I  nevei 
heard    Burwell  Goodwyn  say  he  wrote  the  will;  I  know  the 
negroes  Winey  and€aroline,  and  they  were  bought  by  Eliza- 
beth Goodwyn  ;  I  do  not  know  who  carried  them  to  Georgia; 
I  do  not  know  who  took  them  away  from  Virginia;  they 
were  in  the  possession  of  Nancy  Goodwyn  after  the  death 
of  Burwell  Goodwyn ;  I  iiever  heard  Burwell  Goodwyn  nor 
his  wife  say  anything  in   regard  to  the  ownership  of  said 
slaves,  Winey  and  Caroline. 

Answers  to  Cross-Interrogatories:  Pool  answers,  I  was 
not  present  at  the  writing  of  the  will,  and  know  nothing  of 
any  conversation  that  took  place;  I  do  not  know  for  what 
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purpose  they  were  willed  to  said  Napoleon,  I  know  nothing 
of  an  agreement  to  shield  them  from  said  Burwell  Goodwyn's 
debts ;  I  never  did  hear  said  Elizabeth  say  or  Burwell  Good- 
wyn,  in  her  presence,  uncontradicted  by  her,  that  such  an 
arrangement  was  made ;  I  know  nothing  about  ihe  deed  of 
trust,  its  place  of  deposite  or  what  has  become  of  it,  for 
whose  benefit,  or  that  there  ever  was  one  made;  I  know  but 
little  of  Winey  and  children ;  after  I  had  them  sold,  never 
saw  them  but  once  afterwards.     Wm.  H.  Goodwyn  answers, 
that  he  never  examined  the  original  will  of  Elizabeth  Good- 
wyn though  he  witnessed  it;  he  is  not  acquainted  with  the 
hand  writing  of  Burwell  Goodwyn;  has  seen  him  write, saw 
him  write  the  last  will  of  Elizabeth  Goodwyn,  to  which  he 
was  a  witness;  never  heard  Burwell  Goodwyn   make  any 
allusion  to  the  will  of  Elizabeth  Goodwyn ;  knows  the  slave 
Winey  alluded  to;  does  not  know  who  carried  her  to  Geor- 
gia; does  not  know  whose  possession  they  were  in,  in  Vir- 
ginia after  the  death  of  Burwell  Goodwyn. 

Answers  to   Cross- Interrogatories :  Witness  was  present 
when  Elizabeth  Goodwyn  made  her  will;  he  was  quite  young 
at  the  time ;  does  not  recollect  the  conversation  that  passed 
between  Burwell  Goodwyn  and  Elizabeth  Goodwyn  on  the 
occasiovi^  and  did  not  know,  at  the  time,  any  of  its  contents  i 
he  does  not  know  for  what  purpose  or  why  Winey  and  her 
children  were  willed  to  Napoleon  B.  Goodwyn;  lias  never 
heard,  as  well  as  his  memory  serves  him,   Elizabeth  Good- 
wyn say  any  thing  in  respect  to  the  matter ;  he  knows  noth- 
ing in  relation  to  the  deed  of  trustor  what  has  become  of  it; 
he  does  not  know  that  the  said  deed  of  trust  was  made  for 
B//rweil  Goodwyn  and  his  children's  benefit;  he  does  not 
positively  know  the  said  negroes  remained  in  Burwell  Good- 
wj^a^s  possession  after  said  Sheriff  sale,  but  ihinks  they  did ; 
does  not  know  how  long  said  negroes  were  in  possession  of 
Burwell    Goodwyn,  if  at  all;' is  not  positive  but  thinks  said 
slaves,  \%''iney  and  her  children,  were  in  the  possession  of 
Burwell  Goodwyn  at  the  time  Elizabeth  Goodwyn  made  her 
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will ;  does  not  know  positively  that  said  slaves  remained  in 
said  Burwell  Goodwyn's  possession  up  to  the  time  of  his 
death,  but  supposes  that  they  did;  he  never  heard  defend- 
ant claim  said  negroes ;  cannot  answer  anything  of  his  own 
knowledge  in  reference  to  the  possession  of  said  negroes  by 
Burwell  Goodwyn   or  Nancy    Goodwyn   after  the  Sheriff 
sale ;  has  never  heard  Elizabeth  Goodwyn  say  anything  in 
reference  to  Winey  and  her  children  being  given  to  said 
Napoleon  for  the  purpose  of  securing  them  from  debts  of 
said  Burwell   Goodwyn ;  never  heard  Elizabeth  Goodwp 
mention  a  trust  deed  or  anything  relating  to  it;  recollects 
nothing  of  the  deed  of  trust;  never  heard  Elizabeth  Good- 
wyn say  she  bought  Winey  and  her  children  at  Sheriff  sale 
and  paid  for  them  with  Burwell  Goodwyn's  money. 

Plaintiff  next  introduced  the  testimony  oi  Nathaniel  J. 
Pegramy  taken  by  commission;  witness  answers  as  follows : 
I  knew  Napoleon  B.  Goodwyn  when  a  little  boy,  also  his 
mother,  Mrs.  Burwell  Goodwyn,  but  do  not  recollect  her  giv- 
en name ;  he  is  the  grandson  of  Mrs.  Elizabeth  Goodwyn  • 
was  present  at  the  sale  referred  to ;  a  number  of  negroes  were 
sold,  among  them,  if  I  remember  rightly,  a  negro  woman 
named  Winey  and  her  children;  how  many  cannot  state; 
the  prices  the  negroes  sold  for  do  not  recollect;  I  bought  one 
of  the  negroes,  a  very  small  boy,  named  John  ;  if  I  had  any 
other  connection  with  the  sale,  do  not  recollect  it ;  cannot 
state  that  Elizabeth  Goodwyn  did,  in  person  or  through  an 
agent,  pay  for-  the  negroes  bought  at  the  sale  ;  he  answers^ 
ny  answer  to  this  question  is  embodied  in  my  answer  to  the 
third  question  ;  he  answers,  1  cannot  state  that  the  property 
was  sold  by  the  Sheriff,  but  such  is  my  recollection ;  cannot 
state  who  the  Sheriff  of  Brunswick  county  was  at  the  time 
the  sale  took  place  in  Brunswick  county,  Virginia;  cannol 
state  that  Mrs.  Elizabeth  Go/odwyn  was  at  the  sale ;  he  saw 
Skepeth  M.  Oliver  there  at  the  sale;  does  not  know  that  he 
bid  for  or  bought  any  of  the  negroes  ;  Oliver  resided  in  Din- 
wooddie  couniy,  Virginia;  witness   and  Burwell  6oodwyu 
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were  not,  at  the  time  of  the  sale,  nor  previously^  on  terms  of 
intimacy. 

The  plaintiff  having  closed  his  case,  the  defendant  offered 
in  evidence  the  following  testimony,  to-wit: 

A  copy,  duly  certified  under  the  act  of  Congress,  of  the 
record  of  a  judgment  and  an  execution  issued  thereon,  ob- 
tained on  the  6th  day  of  April,  1829,  in  the  Superior  Court 
of  law,  for  the  county  of  Dinwooddie,  State  of  Virginia,  in 
favor  of  Etheriel  Crowder,  assignee  of  Stephen  P.  Pool, 
against  Burwell  Goodwyn  and  Stephen  P.  Pool,  which  execu- 
tion showed  a  seizure  and  sale  of  Winey  and  Caroline,  two 
of  the  negroes  in  dispute,  and  the  ones  from  which  all  the 
rest  of  the  negroes  in  dispute  descended,  by  Wm.  M.  Gill, 
Deputy  Sheriff  of  Brunswick  county.  State  of  Virginia,  and 
the  purchase  of  said  negroes,  Winey  and  Caroline,  at  said 
sale,  by  Skepeth  M.  Oliver,  at  the  price  of  three  hundred  dol- 
lars. 

William  M.   GilPs  Interrogatories :  Knows  the  parties. 
John  Tucker  was  Sheriff  of  Brunswick  county,  Virginia,  in 
the  years  182S  and  1829,  and  to  March  1830,  the  deputies  of 
said  Tucker,  during  said  period,  were  Charles  Trumbull, 
Wm.  J.  Buford,  Thos.  M.   Buford,  Edward  B.  Tucker  and 
witness.    Witness  further  states,  that  he  knew  of  the  sale  of 
Winey  and  her  child  Caroline,  sold  as  the  property  of  Bur- 
well  Goodwyn  in  the  year  1829.    Witness  levied  the  execu- 
tion and  made  return  and  sale,  to  the  best  of  his  recollection; 
said  sale  was  made  under  a  writ  oi  fieri  facias  from  the 
Clerk's  office  of  the  Superior  Court  of  law,  for  the  county  of 
Dinwooddie,  State  of  Virginia,  in  the  case  of  Etheriel  Crow- 
der, assignee  of  Stephen  P.  Pool  vs.  Burwell  Goodwyn  and 
Stephen  P.  Pool;  said  sale  took  place  in  the  county  of  Bruns- 
wick, Virginia,  on  the  6th  day  of  June,  1829,  at  the  residence 
of  Burwell  Goodwyn,  and  at  his  request;  to  the  best  of  his 
recollection  and  belief,  the  negro  woman  and  her  child,  were 
purchased  by  Skepeth  M.  Oliver ;  the  negroes  were  present 
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at  the  sale,  and  I  do  not  recollect  that  I  made  any  formal 
delivery  of  them;  said  execution  was  fully  satisfied,  and 
there  was  no  complaint  from  any  of  the  parties. 

To  the  CrosS'InterrogatorieSj  he  answers:  ThatSkepeth 
M.  Oliver  was  the  highest  bidder  and  the  negroes,  Winey 
and  her  child  Caroline,  were  knocked  off  to  him;  he,  the 
said  Oliver,  satisfied  the  execution;  whether  he  paid  his  own 
money  or  that  of  another  person,  I  do  not  know ;  as  witness 
before  stated,  his  return  on  said  execution  shows  that  it  was 
satisfied  by  Oliver  and  witness;  knew  no  other  person  in 
said  transaction ;  said  negroes  were  in  the  possession  of  Bur- 
well  Goodwyn  at  the  time  of  levying  the  execution,  and  in 
witness's  possession  until  they  were  sold  at  the  time  and 
place  before  stated,  and  he  has  no  recollection  about  any 
reasons  being  given  about  delivery  of  possession ;  the  sale 
was  conducted  as  Sheriff's  sales  usually  are,  and  when  the 
purchase  money  was  paid.  Witness  further  states,  that  a 
true  copy  of  the  execution,  in  the  case  of  Etheriel  Crowder, 
(identical  with  that  contained  in  the  record,  with  the  entries 
Ihereon  introduced  in  evidence  by  defendant,)  assignee  of 
Stephen  P.  Pool  vs.  Burwell  Goodwyn  and  S.  P.  Pool,  which 
witness  states  is  a  part  of  his  deposition,  is  a  true  and  per- 
fect copy,  and  that  the  entries  are  true  and  perfect 

Defendant  next  introduced  the  testimony  of  Skepeth  M. 
Oliver^  taken  by  commission.  Witness  answered,  that  he 
was  well  acquainted  with  Col.  Burwell  Goodwyn  and  his 
wife,  Nancy  Goodwin,  and  the  family;  that  he  purchased 
two  negroes,  viz:  Winey  and  Caroline,  at  Sheriff's  sale,  on 
the  plantation  of  said  Burwell  Goodwyn,  in  Brunswick 
county,  Virginia;  said  sale  was  conducted  by  Sheriff  Gill 
in  May,  1829,  as  well  as  witness  recollects;  he,  witness, 
purchased  said  negroes  for  said  Burwell  Goodwyn,  at  his 
request,  and  he  paid  the  purchase  money  to  the  Sheriff; 
witness  bid  off  the  negroes,  Winey  and  Caroline,  and  did 
not  take  any  bill  of  sale  for  them,  nor  did  he  deed  them, 
or  in  any  way  convey  them  to  any  person  but  CoL  Burxireil 
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Goodwyn ;  settled  with  the  Sheriff  for  them  and  toolc  pos- 
session of  them.  Witness  states  further,  that  his  father  was 
unwell  aud  sent  him  up  to  buy  the  negroes  in  for  said  Bur- 
well  Goodwyn. 

Answers  to   Cross-InterrogatoHes:    Witness   means   bv 
purchase,  that  he  bought  the  negroes,  Winey  and  Caroline 
m  for  the  said  Burweil  Goodwyn,  at  hisrequest;  that  he  paid 
DO  money   for  them;  hut  Col.  Burweil  Goodwyn  paid  for 
them  the  sum  of  three  hundred  dollars;  he  was  at  that  time 
in  possession  of  sundry  property.     Witness  further  states 
that  his  father  was  unwell  and  sent  him,  and  that  he  bought 
in  said  negroes,  Winey  and  Caroline,  for  said  Burweil  Good 
wyn,  at  his  request,  and  he  saw  him  pay   the  money  •  wit 
ness  never  deeded  or  gavo  any  bill  of  sale  for  said  negroes 
from  the  fact  that  he  purchased  them  at  the  request  of  Bur' 
well  Goodwyn,  and  he  paid  the  purchase  money  and  took 
the  negroes   into  possession.     The  reason  that   he  witness 
did  not  make  any  bill  of  sale  or  deed  to  the  property  was' 
that   he  bought  them  at  the  request  of  Burweil   Goodwyn' 
and  for  him  the   said  property  was   levied  on  to  satisfy  an 
execution  in  favor  of  E.  Crowder,  assignee  of  Stephen  P 
Pool,  who  was  present  at  the  sale. 

Thomas  D.- Goodwin,  examined  as  witness  for  defendant - 

witness  states  as  follows:  That  he  was  the  son  of  the  defen' 

dant,  was  born  in  1813;  was  three  years  older  than  plaintiff- 

knew  Winey  and   Caroline;  Winey  nursed   him,  and  was 

always  in  possession  of  Burweil  Goodwyn,  his  father-  from 

his  firsi  recollection  till  his  said  father's  death ;  was  present 

at  said  SherifPs  sale;  Winey  and  Caroline  were  sold  at  said 

StieriflPs  sale  by  Wm.  M.  Gill,  deputy  Sheriff,  on  the  planta- 

tpnef  Burweil  Goodwyn,  in  Brunswick   county,  Virginia- 

«id    sale  was  public;  Skepeth  M.   Oliver  was  present  and 

h,d  off  said  negrof  s  at  said  SherifPs  sale.    Burweil  Goodwyn 

sent  for  Oliver.     Negroes  went   back  into   Burweil  Good- 

wyn's  possession,  and  remained  in  his  possession  till  he  died 

on    February  I4th,    1835 ;    were   never  in  the  possession  of 
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Mrs.  Elizabeth  Goodwyn  since  witness's  recollection.    Said 
Sheriff's  sale  took  place  in    1829 ;  never  knew  of  the  said 
negroes  being  sold  at  other  Sheriff's  sale ;  the  negroes,  after 
Burwell  Goodwyn's  death,  went  into  defendant's  possession, 
and  have  remained  in  her  possession  ever  since.    Defendant 
moved  from  Virginia  to  Georgia    in    1843,  and  brought 
negroes  along.     Soon  after  Burwell  Goodwyn's  death  plaintiff 
claimed  the  negroes.    Defendant  denied  his  right  to  said« 
negroes.     Plaintiff  procured  a  copy  of  grand-mother's  will, 
and  claimed  the  negroes  under  said  will.    Defendant  ob- 
served to   plaintiff  that  his  father's  money  paid  for  said 
negroes,  and  plaintiff  did   not  deny  it;  also,  told  plaintiff 
chat  the  negroes  belonged  as   much  to  other  children  as  to 
him ;  that  in  1843,  in  Georgia,  plaintiff  proposed  to  hire  the 
negroes  to  defendant  for  $200  00,  then  on  her  refusal  to  hire 
them,  offered  f  take  ^50  00,  and  finally  offered  to  take  five 
dollars,  when  defendant  told  him  she  would  not  hire  her  own 
negroes ;  that  when  plaintiff  came  back  from  Tennessee,  in 
1847,  plaintiff  and  Braddock  Goodwyn  spoke,  in  presence  of 
defendant  and  family  and  witness,  of  renting  land  and  farm- 
ing together.     Plaintiff  was  asked  where  he  was  going  to 
get  negroes  to  work  his  land,  he  replied  that  he  was  going 
to  take  these   negroes,  that  they  were  his.    Defendant  then 
Cold  him  that  he  had  no  negroes.     These  negroes  were  never 
in  plaintiff's  possession  or   controlled    by  him.      Witness 
stated  to  Davis  Owen,  in  1845,  when  he  wished  to  buy  one 
of  said  negroes,  that  his  mother  could  not  sell  the  negro,  as 
she  was  claimed  by  plaintiff;  he  did  not  tell  said  Owen  that 
said  negro  belonged  to  plaintiff,  who  was  then   up  the 
country.    Mrs.  Elizabeth  Goodwyn  died  in  October,   189Qb' 
Witness's  father  died  in  debt;  no  administration  was  takdn. 
out  on  his  estate,  because  of  the  old  claims  outstanding 
against  him;  that  plaintiff  lived  with  Burwell  Goodwyn  till 
his  death,  then  with  defendant  till  he  went  back  to  VLigiaia, 
Plaintiff  did  not  return  till  about  Christmas,  1846 ;  went  to  Vir- 
ginia on  his  mother's  business.    Witness  could  not  state 
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whether  he  had  sworn,  on  a  former  trial,  that  Elizabeth  Good- 
wyn  had  purchased  said  negroes. 

John  W.  Powell  was  next  sworn  for  defendant,  and 
stated,  that  he  had  a  conversation  with  plaintiff,  in  1848  or 
1849,  in  relation  to  said  negroes  now  in  dispute;  that  in  said 
conversation  he,  witness,  charged  upon  the  plaintiff,  that  he 
knew  that  his  grand-mother  willed  the  negroes  to  him  to 
shelter  them  from  his  father's  debts,  and  for  the  benefit  of 
his  father  and  his  family  or  his  father  and  children,  which 
he,  plaintiff,  admitted  was  so;  that  he  knew  nothing  of  & 
compromise  or  treaty  pending  before  ihe  conversation  with 
plaintiff  and  his  said  admission.  That  he,  witness,  had  no 
authority,  from  any  one,  to  make  a  compromise,  and  knew 
of  no  effort  to  compromise ;  that  he  was  a  brother-in-law  of 
plaintiff.  The  said  conversation  was  in  relation  to  the 
negroes  in  dispute.  Plaintiff  offered  to  sell  witness  his 
grocery  in  Newnan,  which  cost  one  thousand  dollars,  and 
his  interest  or  claim  in  the  negroes  in  dispute,  for  ^1,500. 
Witness  offered  to  give  it  if  he,  plaintiff,  could  make  a  good 
title  to  the  property,  to  which  plaintiff  made  no  reply ;  thai 
the  negroes  were  then  worth  from  three  to  four  thousand 
dollars.  Witness  approached  plaintiff  with  the  view  of 
bringing  about  a  compromise,  and  to  prevent  a  suit.  Wit* 
uess  was  son-in-law  of  defendant  That  his  wife  was  dead. 
Parties  afterwards  agreed  to  a  compromise,  but  it  was  after- 
wards broken  off. 

Braddock  Goodtat/n^swotn  for  defendant,  says:  That  he 
heard  plaintiff  offer  to  hire  the  negroes,  in  dispute,  to  defen- 
dant in  the  year  1843,  and  that  he  came  down  as  low  as 
five  dollars,  and  she  refused  to  give  it,  saying  to  plaintiff  that 
she  would  not  hire  her  own  negroes ;  and  again,  in  1847, 
he,  witness  and  plaintiff,  were  about  to  go  to  farming  to- 
gether, and  that  plaintiff  was  asked  v/here  he  was  going  to 
get  negroes  to  work  on  said  farm  ;  plaintiff  replied  that  he 
would  take  the  negroes  in  dispute,  that  they  were  his;  de- 
feadant  replied  that  he  would  do   no  such  thing;  that  he, 
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plaintiff,  had  no  negroes ;  defendant  was  all  the  while  in 
possession  of  said  negroes,  exercising  acts  of  ownership 
over  them.  In  1848  or  1849,  plaintiff  requested  defendant 
to  let  him  have  Ned  to  wait  on  him,  and  defendant  permit- 
ted plaintiff  to  take  Ned  for  this  purpose;  and  some  eight 
or  ten  months  afterwards  defendant  instructed  witness  to 
bring  Ned  home  again,  and  that  he,  witness,  went  to  plain- 
tiff and  got  Ned  and  returned  him  to  defendant;  plaintiff 
was  present  when  he  took  Ned  for  the  purpose  of  taking 
him  back  to  defendant,  and  made  no  objection.  Witness 
also  stated  that  plaintiff  remarked  that  he  would  quit  the 
case  if  his  lawyers  would  let  him  ;  they  had  paid  out  money 
for  him,  and  would  not  let  him  quit, 

Henri/  C.  Goodivj/n,  sworn  for  defendant,  says:  That  in 
the  year  1843,  plaintiff  was  about  leaving  for  the  State  of 
Virginia,  and  proposed  to  hire  the  negroes,  in  dispute,  as  low 
down  as  five  dollars,  and  defendant  refused,  stating  that  they 
were  her  negroes;  also,  that  in  the  year  '51  or  *52,  plaintiff 
stated  that  he  would  abandon  his  case,  but  that  his  lawyers 
had  paid  out  money  for  him,  and  would  not  let  him  do  ir. 
Witness  also  proved  value  of  property  and  hire,  &c.,  and  that 
defendant  had  been  in  possession  of  said  negroes  ever  since 
he  could  remember. 

Tax-Book, — Defendant   here   introduced    the   tax-book, 
from  which  it  appeared  that  plaintiff  gave  in  no  negroes. 

Here  the  defendant  closed. 

In  rebuttal  by  plaintiff — Dmns  Oweriy  sworn,  says  that  in 
1845,  he  informed  Thomas  D.  Goodwyn  that  he  would  give 
eight  hundred  dollars  in  gold  for  negro  girl  Caroline,  and 
that  Goodwyn  replied  that  she  could  not  be  sold,  that  she 
belonged  to  plaintiff,  who  was,  at  that  time,  at  or  near  Nash- 
ville, Tennessee. 

The  parties  having  closed,  the  Court  charged  the  jury  as 
follows : 

The  plaintiff,  in  this  action,  deduces  title  to  the  negroes 
in  controversy  from   Elizabeth  Goodwyn*s  will,  and  the  re- 
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covery  is  resisted,  on  the  ground  that  the  title  to  Winey  and 
Caroline  was  never  in  the  testatrix,  and  this  is  the  issue  to 
be  determined  from  the   evidence.     If  you  should  believe, 
from  the  evidence,  that  Elizabeth  Goodwyn,  at  the  time  that 
she  made   her  will,  and   at  her  death,  had  the  title  to  thq 
negroes  in  dispute,  then  she  could  convey  that  title  to  the 
plaintiff  by  her  will,  and  the  jury  ought  to  find  a  verdict  for 
(he  plaintiff.     On  the  other   hand,  if  you   should  believe, 
from  the  evidence,  that  Mrs.  Elizabeth  Goodwyn,  at  the  time 
of  her  death,  had  no   title  to  these  negroes,  then  she  could 
convey  none,  and  you  ought  to  find  a  verdict  for  defendant 
Verbal  admissions  should  be  received  with  great  caution  by 
the  jury,  and  may  be   explained  and  avoided  ;  when  they 
are  made  by  a  party  in  ignorance  of  his  rights,  the  law  will 
not  hold  them   binding.     The  mere  verbal  admissions  or 
declarations  of  the  defendant,  that   these  negroes  were  the 
property  of  the  plaintiff,  will  not,  in  law,  invest  the  plaintiff 
with  the  title  to  the  property,  so  as  to  enable  him  to  recover 
in  this  action  without  other  evidence  of  title  thereto  on  his 
part    If  Mrs.  Goodwyn  continued   to  retain  the  possession 
of  the  property  and  exercise  the  control  and  dominion  over 
it  as  the  owner  of  such   property — if  the  negroes  were  the 
property  of  Burwell  Goodwyn,  at  the  time  of  his  death,  then 
they  constituted  a   part  of  his   estate  after  his  death;  and 
the   declarations  and   admissions   of  defendant   could   not 
divest  the  estate  of  title  to  the  negroes;  it  follows,  of  course, 
that  such  declarations  and  admissions  cannot  invest  title  in 
pSaintiff     If  the  jury  should  believe,  from  the  evidence,  that 
these  negroes  were  the  property  of  Burwell  Goodwyn  before 
and  at  the  time  of  Sheriff's  sale;  and,  if  you  further  believe, 
from  the   evidence,  that  at   the  Sheriff's  sale  that  ihey  were 
purchased   by  Elizabeth  Goodwyn,  and   that  the  purchase 
money  was  paid  by  her,  then  the  title  to  the  property  vested 
in  her.    On  the  other  hand,  if  the  jury  should  believe  that 
said  negroes  were  purchased,  at  said  sale,  by  Burwell  Good- 
wyn or  some  one  else  for  him,  and  that  his  money  paid  for 
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Ihendy  and  he  retained  the  possession  of  them  until  hisdeatl^ 
then  they  were  his  property  and  belonged  to  his  estate.  The 
question  is,  if  there  was  a  sale,  who  paid  the  purchase 
money?  add,  in  deciding  this  question,  you  ought  to  give 
the  oiost  credit  to  those  witnesses  who  had  the  best  oppor- 
innities  of  knowing  the  facts  about  which  they  testified. 
If  Burwell  Goodwyn  wrote  Elizabeth  Goodwyn's  will,  or 
acquiesced  in  its  provisions,  that  circumstance  would  not 
invest  her  with  title  to  the  property,  nor  would  such  a  result 
be  produced  by  any  verbal  declaration  or  admission  made 
by  him  to  the  effect  that  the  property  was  hers.  It  is  also 
true,  that  the  verbal  declarations  or  admissions  of  Burwell 
Goodwyn,  or  of  the  defendant,  that  the  property  is  or  was 
plaintiff's,  could  not  invest  plaintiff  with  the  title  thereto. 
After  all  that  any  of  the  parties  may  have  said,  the  question 
should  be  decided  according  to  the  real  truth  of  the  case, 
and  the  question  recurs,  who  paid  the  money  at  said  Sheriff/s 
aale?  and  whose  money  was  it  ?  When  a  party  pays  money 
ttae  law  presumes  that  it  was  his  own  money,  but  it  may  be 
proved  by  circumstances,  who  paid  the  money. 

The  jury  found  for  the  plaintiff  the  negroes  in  dispute 
and  the  hire>;  whereupon,  counsel  for  defendant  moved  the 
Court  for  a  new  trial,  on  the  following  grounds,  to-wit: 

1st.  That  the  said  verdict  is  contrary  to  law  and  the  cbaige 
of  the  Court 

2d.  That  the  verdict' is  contrary  to  the  evidence. 

3d.  That  the  verdict  is  unsupported  by  the  evidence. 

4th.  That  the  verdict  is  contrary  to  the  decided  weight 
and  preponderance  of  the  evidence ;  which  motion  the  Court 
overruled  and  passed  the  following  order: 

Although  the  Court  does  not  feel  satisfied  with  the  verdict 
in  this  case,  yet  it  does  not  believe  it  is  so  decidedly  against 
the  weight  of  evidence,  and  the  jury  being  satisfied  with  it, 
the  Court  will  not  disturb  it. 

Whereupon  the  counsel  for  the  said  defendant,  excepted 
to  said  decision  overruling  said  motion  for  a  new  trial 
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Samuei^  Faesman;  and  Rpbbrt  W.  Simms,  for  plaiouffia 
ettor. 

Buchanan^  contra. 

By  the  Court, — Stephens  J.  delivering  the  opinion. 

The  sole  question  presented  to  us  is,  whether  this  verdict 
is  supported  by  the  evidence^and  this  question  is  still  further 
narrowed  down  to  the  single  point — whose  money  paid  for 
the  negroes  in  controversy  ?  If  the  money  of  Mrs.  Eliza- 
beth Goodwyn  paid  for  them,  then  they  were  her  property, 
and  Napoleon  was  entitled  to  recover  them  under  her  wilL 
If  her' money  did  not  pay  for  them,  she  had  no  title,  and  he, 
claiming  only  through  her,  had  no  better,  and  was  not  en- 
titled to  recover  them.  Upon  this  point  the  evidence  is  con- 
flicting, preponderating  perhaps  against  the  verdict,  but  not 
sufficiently  so  to  authorize  us  to  overrule  the  jury,  especially 
as  the  presiding  Judge  who  heard  the  witnesses,  and  saw 
the  whole  trial  refused  to  disturb  the  verdict.  The  occasion 
on  which  Mrs.  Elizabeth  Goodwyn  bought  these  negroes,  if 
at  all,  was  a  SherifPs  sale  in  Virginia.  The  defendant  in 
trover,  Mrs.  Nancy  Goodwyn,  introduces  the  testimony  of 
the  persons  connected  with  that  sale.  The  Sheriff  testifies 
(and  so  is  his  return  on  the  execution)  that  the  negroes  were 
bid  off  and  paid  for  by  one  Oliver,  while  Oliver  testifies  that 
he  bid  them  off,  but  that  Burwell  Goodwyn  paid  for  them 
and  took  them.  This  is  the  substance  of  the  whole  case  as 
made  by  Nancy  Goodwyn.  It  is  of  importance  to  remark 
that  it  conflicts  with  itself.  But  how  does  it  stand  with  the 
evidence  produced  by  Napoleon  ?  He  proved  by  a  great 
Bumberof  witnesses,  that  Nancy  Goodwyn  had  constantly 
said  through  a  long  series  of  years,  that  the  negroes  were  his. 
She  was  his  mother;  she  was  the  widow  of  Burwell,  and 
had  doubtless  derived  her  knowledge  of  the  facts  from  her 
husband,  who  knew  all  about  it    Her  opportunities,  therefore, 
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iiowing  ihe  truih  were  ample,  better  perhaps  than  those 
ny  other  living  person.  We  think  she  can  scarcely  coni- 
I  that  the  jury  found,  she  had  through  that  long  series 
ears,  been  speaking  truth,  and  not  falsehood. 

Judgment  affirmed. 


N'l.s  G»EE?i,  William  Jack,  and  James  M.  Spaddeh, 
lants  in  possession,  plaintiBs  in  error,  vs.  Littletow 
Glass,   and   Samuel  Babnett,  lessors,   defendants  iu 


d  purporting  lo  be  signed,  sealed  and  delivered,  in  tlie  preicnceor  two 
leases,  was  admitled  lo  record  upon  the  affidavit  or  one  of  them  thai 
inw  Ibe  grantor  dgn,  scat  and  deliver  the  deed  >l  the  lime,  and  for  iba 
;iosis  therein  meDIioned  ;  that  he  saw  the  other  aigo  the  same  as  a  wit- 
•,  and  that  he  signed  the  same  as  a  witness,  alao ;  each  in  the  presence  of 


ectmcnt,  in  Catoosa  Superior  Court,  Tried  before 
;e  Crook,  May  Term,  1859. 

lis  was  an  action  of  ejectment  to  recover  lot  No,  164, 
le  2Sth  district  and  third  section  of  originally  Cherokee 
ity. 

ainiiir  submitted  his  proofs  and  closed,  when  defendants, 
iigsl  other  tilings,  tendered  in  evidence  a  deed  for  the 
liscs  in  dispute,  from  Littleton  D.  Glass,  the  grantor,  to 
lam  B.  Mann,  dated  6th  Febrnary,  1838.  This  deed 
orled  to  have  been  executed  in  the  State  of  Alabama, 
our  county,  the  residence  of  the  grantor,   Glass,  and 
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"signed,  sealed   and  delivered  in  the  presence  of 'these  wit- 
nesses. 
Test,  Levi  Glass, 

Thornton    G.  Kent. 

This  deed  was  recorded  in  the  Clerk's  office  of  the  Supe- 
rior Court  of  Walker  county,  I4th  April,  1861,  upon  the  fol- 
lowing affidavit  made  by  one  of  the  witnesses  before  a  com- 
missioner appointed  by  the  Governor  of  the  State  of  Georgia 
to  take  acknowledgement  of  deeds  in  the  State  of  Alabamsi, 
to- wit: 

Statb  op  Alabaka,  Montgomery  County. 

Before  me  Charles  A.  T.  Price,  commissioner  of  deeds, 
appointed  by  the  Governor  of  the  State  of  Georgia,  to  take 
acknowledgement  of  proof  of  deeds  for  said  State  of  Geor- 
gia, personally  appeared  the  within  named  Thornton  6. 
Kent,  who  being  sworn  on  oath,  says  he  saw  the  within 
named  grantor,  Littleton  D.  Glass,  sign,  seal  and  deliver  the 
attached  and  foregoing  deed  to  the  said  William  B.  Mann^ 
on  the  day  and  year,  and  for  the  uses  and  purposes  therein 
expressed,  and  that  he  saw  Levi  Glass  sign  the  same  as  a 
witness,  and  that  this  deponent  signed  the  same  as  a  witness ; 
also  in  the  presence  of  each  other. 

(Signed)  THORNTON  G.  KENT. 

Sworn  to  and  subscribed  before  me,  this  17th  day  of 
October,  1851,  under  my  hand  and  seal. 

CHARLES  A.  T.  PRICE,  Com'r.  [seal.] 

Plaintiff  objected  to  the  introduction  of  this  deed,  without 
further  proof  of  its  execution,  on  the  ground  that  the  affida- 
vit of  Kent,  one  of  the  witnesses  thereto,  did  not  state  that 
the  other  witness  to  said  deed  was  present  at  its  execution. 
The  Court  sustained  the  objection,  and  rejected  the  deed, 
and  defendants  excepted. 

The  jury  found  for  the  plaintiff,  whereupon  defendants 
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moved  for  a  new  trial  on  various  grounds,  one  of  which  was, 
that  the  Court  erred  in  rejecting  the  deed  above  mentioned. 
The  Court  refused  to  grant  a  new  trial,  and  defendants 
excepted,  and  assigned  said  refusal  as  error. 

Akin;  and  Walkeb,  for  plaintiff  in  error. 

Culberson;  and  Dougherty,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

A  new  trial  was  moved  for  in  this  case,  on  several 
grounds,  and  refused  by  the  Court,  and  ir  is  to  reverse  this 
decision  that  this  writ  of  error  is  prosecuted. 

We  think  the  witness,  Johnson,  was  permitted  to  go  too 
far  perhaps,  in  being  allowed  to  state  that  lie  knew  the  land 
in  dispute  from  the  directions  given  to  him  by  Murray,  who 
had  once  owned  it;  and  likewise,  in  stating  as  he  did,  that 
one  of  the  persons  on  the  land  informed  him  that  his  own 
family,  and  the  family  of  the  other  tenant,  were  living  on 
the  premises.  But  these  are  minor  matters,  and  we  should 
not  feel  inclined  to  reverse  the  judgment  on  these  grounds. 

The  main  question  in  the  case  is,  was  the  Court  right  in 
ruling  out  the  deed  from  Littleton  D.  Glass  to  William  D. 
Mann,  on  the  ground  that  it  was  not  sufficiently  proven  ? 

The  deed  was  witnessed  by  Levi  Glass,  with  the  word 
^^test"  annexed  to  his  name,  and  by  Thornton  G.  Kent.  It 
purports  to  be  "  signed,  sealed  and  delivered  in  the  presence'* 
of  these  witnesses.  It  was  admitted  to  record  upon  the  affida- 
vit of  Thornton  G.  Kent,  who  swore  **that  he  saw  the 
grantor.  Glass,  sign,  seal  and  deliver  the  deed  to  William  D. 
Mann,  on  the  day  and  year,  and  for  the  uses  and  purposes 
therein  expressed;  and  that  he  saw  Levi  Glass  sign  the 
same  as  a  witness^  and  that  he,  the  deponent,  signed  the 
same  as  a  witnessy  also  in  presence  of  each  other.^^ 

The  objection  to  the  probate  is,  that  it  does  not  show  that 
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Levi  Glass  was  present  at  its  execution.    The  Court  sustain- 
ed the  objection,  and  ruled  out  the  deed. 

Kent  deposes  that  he  saw  Levi  Glass  sign  the  deed  ^^as  a 
witness."  Witness  of  what  ?  Of  course,  of  its  execution  ; 
and  that  he  signed  the  same  as  a  witness;  ^s^Isointhe 
presence  of  each  other."  This  latter  clause  may  mean,  that 
the  witnesses  only  signed  in  the  presence  of  each  other.  Il 
may  also  mean  that  all  three,  the  grantor  and  two  witnesses, 
signed  in  the  presence  of  each  other.  This  would  be  no 
forced  construction.  It  as  legitimately  means  the  one  a» 
the  other,  and  knowing,  as  we  do,  that  to  hold  this  probate 
insufficient  would  shake  the  titles  to  half  the  real  estate  in 
Georgia,  we  should  struggle  to  uphold,  rather  than  to  defeat 
the  probate. 

Putting  aside  the  record,  if  these  witnesses  were  dead  or 
beyond  the  reach  of  ihe  Court,  there  can  be  no  doubt  but 
that  this  deed  would  be  admitted  in  evidence  upon  proof  of 
the  hand- writing  of  the  witnesses;  and  yet,  the  evidence  of 
its  execmion  would  be  much  weaker  in  the  case  supposed,, 
than  the  case  as  it  is.  The  attestation  clause  is  unusually 
full.  Glass  even  subjoins  the  word  "  test"  to  his  name, 
which  ex  vi  termini  is  significant  of  the  fact  that  he  wit- 
nessed the  execution  of  the  deed.  The  probate  precludei* 
the  supposition,  both  that  the  grantor  did  not  sign  in  ih& 
presence  of  the  witnesses,  and  they  in  his. 

Besides,  Kent  deposes,  that  he  saw  the  deed  delivered. 
This  of  course,  was  subsequent  to  its  attestation.  Littleton 
D.  Glass  then  adopted  the  attestion.  Where  is  there  room 
for  fraud  or  imposition  ? 

We  deem  it  unnecessary  to  pronounce  any  opinion  upon 
the  fourth  ground  in  the  motion  for  a  new  trial.  With  iha 
deed  of  Glass  to  Mann  in  evidence,  the  title  is  with  ihe, de- 
fendants. 

Judgment  reversed. 
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William  W.  Chapman,  and  others,  plaintiffs  in   error,  ys. 
William  L.  Gordon,  and  others,  defendants  in   error. 

The  owner  of  the  land  on  which,  the  city  of  Grifiin  stand?,  laid  it  out,  into 
streets,  squares,  and  lots,  some  of  the  latter  for  building  lots,  some  for 
public  purposes,  some  for  churches;  accordin;^  to  a  plan.  Afterwards,  the 
owner  sold  the  building  lots  at  auction,  and  caused  it  to  be  proclaimed  at  the 
«alc,  that  the  lots  were  sold  according  to  that  plan.  Deeds  were  made  to  the 
purchasers,  but  nothing  of  the  matter  stated  in  the  proclamation,  was  put 
into  them.  Afterwards,  ten  months  or  more,  the  owner  made  a  deed  in  fee, 
to  the  Baptist  church  for  the  lot  set  down  on  the  plan,  for  the  Baptist  church. 
In  this  deed,  nothing  was  said,  as  to  preventing  the  Bapti.<<>t  church,  from 
using  the  lot  for  other  purposes,  than  those  of  worship.  The  Baptist  church 
was  not,  by  agent,  or  otherwise,  present  at  the  auction.  The  Baptist 
church  entered  on  the  lot,  erected  a  house  of  worship,  and,  some  time 
afterwards  advertised  a  part  of  the  lot  for  sale,  with  a  view  to  raise  mooey 
to  build  a  better  house  of  worship  on  another  part  of  the  lot.  Certain  lot 
owners  in  the  city  of  Griffin,  filed  a  bill  against  the  church,  to  prevent  it  from 
so  doing.  They  claiming,  that  they  had,  in  the  facts  aforesaid,  an  easement 
in  the  lot,  that  it  was  never  to  be  used  for  any  other  purpose,  than  that  of  a 
place  of  worship. 

Heldj  That  the  facti  were  not  sufficient,  to  give  th^m  a  tiile  to  such  easement 

In  Equity,  in  Spalding  Superior  Court.  Tried  before 
Judge  Cabaniss,  May  Term,  1859. 

The  facts  of  this  case  are  fully  stated  in  the  following 
opinion  of  the  Court : 

Bt/  the  Court, — Bennino  J.  delivering  the  opinion. 

The  connplainants  claim,  in  the  lot  in  controversy,  what 
we  may  call  an  easement,  that  the  lot  shall  ever  be  used  as 
a  Baptist  Church  lot,  and  never  be  used  as  a  lot  for  any 
other  purpose. 

The  title  on  which,  they  rest  this  claim,  is,  according  to 
their  bill,  whatever  title  can  result  from  the  following  facts: 
The  land  on  which  Griffin  stands,  was  by  the  Mon- 
roe Railroad  and  Banking  Company  laid  off  into  lots, 
streets  and  squares,  according  to  a  certain  plan,  for  a  town, 
and  subsequently   became  a  town  according  to  that  plan— 
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the  present  town  of  Griffin.  In  the  plan  certain  parts  of 
the  land  were  marked  off  for  streets,  and  for  a  public  square; 
certain  parts  for  building  lots,  certain  parts  for  a  burial 
ground^a  parade  ground,  a  Court  house;  and  certain  parts 
as  sites  for  churches.  In  1840,  the  land,  in  lots,  was  set  up 
at  auction  according  to  this  plan.  Copies  of  the  plan  were 
circulated  among  the  persons  present,  Lewis  L.  Griffin, 
the  President  of  the  road,  in  a  public  speech,  with  the  map 
in  his  hands,  stated  that  the  church  lots  aforesaid,  'Svere 
set  apart  reser\red  and  dedicated  by  said  company,  for  the 
use  of  the  public,  for  the  purposes  specified  in  said  map,  and 
that  those  purchasing  business,  or  residence  lots,  would 
likewise  purchase  an  interest  in  said  streets,  alleys  and  pub- 
lic lots,"  (meaning  by  public  lots,  to  include  the  church 
lots,)  to  be  used  for  the  public  purposes  therein  designated, 
and  not  otherwise;  and  the  said  Lewis  L.  Griffin,  in  the 
said  speech  aforesaid,  stated,  that  as  soon  as  the  different 
denominations  of  christians  should  take  possession  of  the 
lots  dedicated  to  them,  for  the  use  of  themselves  and  the 
public,  that  said  company  would  make  them  deeds,  to  the 
same,  conditioned,  that  said  lots  be  used  by  said  denomi- 
nations and  the  public  generally,  as  sites  for  houses  of 
religious  worship,  but  for  no  other  purpose  whatsoever. 
And  the  said  Lewis  L.  Griffin,  on  the  day  aforesaid,  and 
before,  and  afterwards,  while  acting  as  the  agent  of  said 
company,  in  selling  said  lots,  ^^  stated  that  the  object  of  said 
company  in  locating  the  lots  in  said  city,  for  religious,  educa- 
tional, and  other,  public  purposes,  where  they  did  locate 
them,  was  to  confine  the  business  of  said  city  along,  or  near, 
the  line  of  railroad'^  '*  running  through  said  city,  the  entire 
length  of  Broad  street,  according  to  said  original  plan.'' 

The  auction  then  commenced  and  numerous  building 
lots  were  sold  to  various  fiersons ;  afterwards,  all,  or  nearly 
all,  of  the  remainder,  were  sold.  The  purchasers  took 
possession,  and  thus  was  made,  the  town  of  Griffin. 
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The  complainants  are  citizens  of  Griffin,  owiiing  lots  with 
valuable  improvements  on  them. 

The  lot  set  apart  to  the  Baptist  church,  was  accepted  by 
the  church,  and  in  1845  or  1846,  it  erected  a  house  of 
worship  on  the  lot.  This  lot  the  church  has  now  subdivided 
into  seven  lots  which  it  ha^  advertised  for  sale. 

The  sale  of  the  lot  in  this  way,  will  injure  the  property 
of  the  complainants  as  they  think. 

The  title  of  the  complainants,  is,  according  to  their  bill,  the 
title,  whatever  it  is,  which  results  from  these  matters  of  fact 

The  answer  does  not  admit,  that  all  of  these  matters  are 
facts.  It  denies,  that  Griffin  said,  that  the  deeds  to  the 
churches  should  have  the  conditions  in  them,  as  charged  in 
the  bill.  It  admits,  that  Griffin  said,  that  the  church  lots 
were  to  be  dedicated  for  the  use  of  the  churches,  but  denies 
that  he  said,  they  were  to  be  dedicated  "/o  the publiciot 
the  use  of  said  churches.''  It  denies  that  Griffin  said,  that 
purchasers  would  purchase  *^an  interest  in  said  church 
lots.''  The  answer  says,  that  the  church  received  a  deed 
conveying  to  it,  the  land  in  fee,  and  that  the  church  is  intend- 
ing to  sell  a  part  of  the  lot,  not  the  whole,  with  a  view  to 
raise  money,  for  the  buiding  of  a  better  house  of  worship, 
On  another  part  of  the  lot. 

There  was  no  evidence  going  to  show,  that  Griffin  said, 
that  the  deeds  to  the  churches  were  to  have  conditions  in 
them,  to  prevent  the  churches  from  using  the  lots  for  any 
other  purpose  than  worship. 

There  was  evidence,  that  the  deed  made  to  the  Baptist 
church,  was  "  a  common  deed,"  and  without  any  conditions. 
The  date  of  the  deed,  was  shortly  after  the  Baptist  church 
was  organized,  and,  it  was  organized  in  March,  1841.  This 
was  nearly  a  year  after  the  auction. 

There  was  no  evidence,  tliat  any  of  the  deeds  to  any  of 
the  purchasers  of  building  lots,  contained  clauses  conveying 
the  easement  in  question,  to  such  purchasers. 

These  are  the  materials  out  of  which  the  complainants  are. 
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if  they  can,  to  deduce  this  title  to  what  they  claim,  the  ease- 
ment aforesaid,  ip  this  Baptist  church  lot. 

Are  they  materials  of  out  of  which,  such  a  title  is  dedii- 
cible  ? 

They  consist  merely  of  the  sayings  of  Griffin,  at  the  auG- 
tioQ.  And  first,  how  are  those  sayings  to  be  understood? 
As  importing  this— 'T' (the  vendor)  <<  now  sell  these  lots, 
according  to  this  plan  which  I  hold  in  my  hand,  and  I  bind 
myself,  that,  as  the  lots,  streets,  and  squares,  now  stand 
in  the  plan,  so  shall  they  forever  stand  in  the  city,  like  a 
petrified  forest?"  Or,  as  importing  this;  '^  I  now  sell  these 
lots,  according  to  this  plan  which  I  hold  in  my  hands  and  I 
suppose  that  the  city  will  remain  according  to  the  plan,  but  I 
make  no  warranty,  as,  what  I  say  is  but  matter  of  opinion." 
The  sayings  are  certainly  susceptible  of  the  latter  import 
And  that  is  a  natural  and  reasonable  import,  whilst  the 
other,  is  extravagant  and  unreasonable.  Subsequent  conduct 
of  all  parties,  favors  the  notion,  that  this  was  the  import 
K  the  first  was  the  import,  it  was  a  matter  making  a  part  of 
the  contract  of  purchase,  and  a  most  important  part,  and 
therefore,  it  was  a  matter,  that  should  have  entered  into  all 
the  deeds  made  to  purchasers,  seeing  that  the  statute  of 
irauds  requires  agreements  conveying  land,  to  be  in  writing* 
Tet  there  is  no  such  matter  in  any  of  those  deeds.  They^ 
80  far  as  appears,  were  deeds  conveying  unconditional  fees, 
to  each  purchaser,  to  the  lot  he  purchased,  and  conveying  to 
him,  nothing  in  the  lots  purchased  by  others.  This  of  itself 
is  strong,  to  show^  that  Griffin  was  understood  as  not  speak- 
ing the  language  of  contract  but  as  speaking  the  language 
of  mere  opinion. 

Say,  however,  that  he  was  understood  as  speaking  tlid 
language  of  contract,  as  binding  himself,  or  the  company, 
to  keep  the  lots,  &c.,  forever  down  to  the  plan,  yet,  he  was 
OBly  speaking  and  the  statute  of  frauds,  says,  that  words^ 
merely  spoken,  in  relation  to  land,  are  not  a  good  founda- 
tion for  an  action  against  the  speaker.    True,  there  may  be 
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things,  to  take  such  words  out  of  the  statute ;  as,  fraud,  or 
mistake;  but  unless   there  is  something  to   take   them  out, 
they  remain  within  the  statute,  and  so,  are  of  no  effect.    Is 
there  any  thing  here,  to  take  these  words  out  of  the  statute. 
What  is   it,  if  there  is?     Did  the  deeds  of  the   purchasers 
of  building  lots,  fail,  by  fraud  or  mistake,  to  contain  a  stipu- 
lation, by  wlijch  each  purchaser  of  a  lot,  was  to  have  an  ease- 
ment in  every  other  lot,  in  every  square,  and  in  every  street, 
that  such   other   lots,   and  squares  and  streets   should  for- 
ever remain  as  they  were  ?     Nothing  of  the  sort  is  pretended. 
But,  if  it  were  possible,  to  make,  out  of  the  facts,  a  case 
of  fraud  as  against  GritFrn  or  as  against  the  Railroad  Com- 
pany, it  is  not  possible  to  make  out  one  as  against  innocent 
purchasers,  from  the  company,  without  notice  of  (he  fraud 
or  mistake.    And  such  a  purchaser,  for  aught  that  appears, 
was  the  Baptist  church.     Neither  it,  nor  any  agent  of  it, 
was  present  when  Mr.  Griffin  spoke  the  words ;  the  church 
could  not   be,  for  it  was  not  even   organized  as   a  church, 
until  some  ten  months  after   the  auction.    Still  later  was  it, 
when  the  church  took   its   deed,  and   that  is  "a  common 
deed,"  containing  no  unusual  stipulation.    The  church  then, 
so  far  as  appears,  was   an  innocent  purchaser.     Ifso,  itis 
not  the  church,  if  it  is  any  one,  that  the  complainants  must 
look  to,  for  redress. 

True  what  the  complainants  claim  is  only  an  easement  in 
this  church  lot,  but  there  is  the  same  law,  for  the  convey- 
ance of  easements,  that  there  is,  for  passing  any  other  kind 
of  realty  incorporeal.  There  must  be  a  writing,  there  must 
be  a  grant.  True  this  grant  may  be  implied  from  circum- 
stances; as  long  user  with  the  knowledge  of  the  owner  of 
the  land  in  which  the  casement  is  claimed,  but  without 
circumstances,  it  cannot  be  implied.  Cases  of  fraud  stand 
on  their  own  footing. 

See  The  King  vs.  the  Inhabitants  of  Herndon  on  the  Hiliy 
4  M.  4'  S;  Wood  vs.  LeadbetteVj   13  M.  ^^  fV.;  Hewlins    vs. 
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Shipman,  5  B,fy  C.  221 ;  Fentiman  vs.  Smith,  4  East  107/ 
5  Taunt.   125;  3  Kent.  Com.  450. 

Upon  the  whole,  we  think,  that  there  are  not  materials  in 
this  case  out  of  which,  the  complainants  can  make  a  title  to 
the  easemt^nt  they  claim. 

Thus  thinking,  we  can  of  course,  find  no  error  in  the 
charge,  or,  in  the  verdict  The  charge  was,  if  anything,  too 
faForable  to  the  complainants. 

Itis  needless  to  stop,  to  show,  that  if  we  are  right,  the 
charge  was  not  erroneous.     That  is  almost  self-evident. 

Judgment  affirmed. 


WiLLiJWM   A.  Nesbit,   plaintiff   in   error,   vs.  William   J. 
Cautrell,  et  al,  defendants  in  error. 

A.  had  a  jadgment  on  B.  founded  on  a  debt  he  held  onB.  C.  aaA's  agent  or 
Mtiorney,  for  coliectiag  the  debt,  was  to  receive  tea  per  cent,  as  commiBsionSy 
OQ  the  amount  collected  of  the  debt. 

Beld,  That  C.  was  not  a  party  or  a  privy  to  the  judgrrjent,  and  therefore,  that 
it  was  not  admissible  as  evidence  against  him. 

Trespass,  in  Gordon  Superior  Court.  Tried  before  Judge 
CaooK,  April  Term,  1859.* 

This  was  an  action  of  trespass  by  William  A.  Nesbit, 
against  William  J.  Cautrell  and  John  R.  Taylor,  for  entering 
plaintiff's  close,  and  seizing,  and  taking  therefrom,  some  two 
hundred  and  fifty  bushels  and  several  stacks  of  wheat,  &c. 

Defemlants  pleaded  the  general  issue,  and  further  that 
defendant,  Taylor,  was  a  constable,  and  seized  upon  the 
ii'beai  as  the  property  of  Jatnes  A.  Nesbit,  under  and  by 
Tirliie  of  an  execution  against  him. 
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At  the  trial,  both  parties  submitted  their  evidence,  and  the 
jury  found  for  defendants;  whereupon  plaintiff  moved fora 
new  trial  upon  the  grounds: 

IsL  Because  the  verdict  was  contrary  to  evidence. 

2d.  Because  the  verdict  was  contrary  to  the  weight  of 
evidence. 

(dd  &  5th  ground  stricken  out  by  the  Court,  as  not  being 
consistent  with  the  facts  oi  the  case.) 

4th.  Because  the  Court  excluded  the  record  of  a  claim  case 
in  a  Justice  Court,  between  one  Obediah  C.  Campbell,  plaintiff 
in  fi.  fa.j  against  James  A.  Nesbit,  defendant,  and  William 
A.Nesbit,  claimant,  involving  the  title  of  the  same  wheat, 
and,  by  which  it  appeared  that  the  wheat  was  found  not 
subject  to  said  fi.  fa,  against  James  A.  Nisbet. 

The  Court  overruled  the  motion  for  a  new  trial,  and  plain- 
tiff excepted  and  assigned  said  refusal  as  error. 

Fbancis,  for  plaintiff  in  error. 
Dabney,  contra. 

By  the  Court. — Bennino  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  refusing  to  grant  the  motion 
for  a  new  trial  ? 

We  think,  that  there  was  sufficient  evidence  to  support  the 
verdict;  consequently,  that  the  first  two  grounds  of  the 
motion  are  not  good. 

As  to  the  fourth  ground — Cautl-ell  was  not  a  party  to  the 
judgment  in  the  justice's  Court,  or,  in  privity  with  any  per- 
son who  was  a  party  to  that  judgment  True,  he  was  to 
receive,  as  pay,  for  collecting  the  note  on  which  the  judg- 
ment was  founded  ten  per  cent,  on  the  amount  collected; 
but  this  did  not  make  him  part  owner  of  the  note — owner 
of  ten  per  cent  of  the  note;  it  merely  made  the  amouut 
collected  on  the  note,  a  thing  by  which  his  compensation 
was  to  be  measured.    The  contract  was  like  the  commis* 
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sion  contracts  usually  made  by  attorneys  for  collecting 
debts,  and  it  was  never  supposed  that  those  contracts  make 
the  attorneys  part  owners  of  the  debts. 

Judgment  affirmed. 


Richabd"  Roe,  casual  ejector,  and  Matthew  Coooin,  tenant 
in  possession,  plaintiff  in  error,  vs.  John  Doe,  ex  dem., 
Stephen  Jones,  and  others,  defendants  in  error. 

(I.]  A  new  trial  will  not  be  granted  hy  this  Court  on  the  ground  that  the  verdict 
is  unsupported  by  the  evidence,  in  a  case  where  the  evidence  is  highly  con. 
fiicttng,  and  a  new  trial  is  refused  by  the  presiding  Judge. 

{%]  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evi* 
dencCf  where  the  evidence  so  discovered,  is  merely  cumslative. 

Ejectment,  in  Pike  Superior  Court.  Tried  before  Judge 
Cabaniss,  October  Term,  1858. 

This  was  an  action  of  ejectment  by  Doe,  upon  the  several 
demises  of  Bivins,  Burrows,  Lewis,  Spurlin,  and  Jones, 
against  Roe,  casual  ejector,  and  Coggin  Gregg,  and  Matthew 
Coggin,  tenants  in  possession,  for  the  recovery  of  sixteen 
acres  of  land,  on  the  east  side  of  lot  of  land  No.  177,  in  the 
ninth  district  of  Pike  county. 

The  case  being  submitted  upon  the  testimony  and  charge 
of  the  Court,  the  jury  found  for  the  plaintiff  the  premises  in 
dispute. 

Defendant  moved  for  a  new  trial  on  the  grounds,  that  the 
verdict  was  contrary  to  law  and  evidence,  and  against  the 
weight  of  evidence,  and  because  of  ne  ly  discovered  evi- 
dence. 

TOU    xxix. — 17 
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The  Court  refused  to  grant  a  new  trial,  and  defendant  ex- 
cepted. 

The  opinion  of  this  Court  contains  all  the  facts  necessary 
to  a  correct  understanding  of  the  case. 

Gibson,  for  plaintiff  in  error. 

Flotd  ;  and  G.  J.  Green,  contra. 

* 

J5y  the  Court. — Stephens  J.   delivering  the  opinion. 

[1.]  The  main  question  in  this  case  is,  whether  the  ver- 
dict has  sufficient  evidence  to  support  it.  We  think  it  has. 
The  dispute  was  as  to  the  dividing  line  between  adjacent 
lots  No.  177,  and  176;  the  plaintiff  being  owner  of  the  first 
and  the  defendant  of  the  last.  The  beginning  point  being 
the  north-east  corner  of  177  and  north-west  corner  of  176, 
was  undisputed.  The  corner  at  the  opposite  end  of  the 
dividing  line,  being  the  south-east  corner  of  177,  and  the 
south-west  corner  of  176,  was  the  point  of  dispute.  There 
were  no  line  trees  pointing  to  either  the  corner  claimed  by 
the  one  or  that  claimed  by  the  other,  and  the  plaintiff  had 
the  advantage  of  corresponding  with  the  course  called  for  in 
the  plats  of  both  lots.  So  far,  the  evidence  is  in  favor  of  the 
plaintiff  Again,  the  line  claimed  by  plaintiff,  when  extend- 
ed through  the  brace  of  lots  lying  immediately  south  of  177 
and  176,  coincides  with  the  dividing  line  between  those 
southern  lots.  Now  these  two  southern  lots  call  for  the 
same  corner  as  the  other  two,  and  for  a  dividing  line  running 
the  same  course  as  the  dividing  line  between  177  and  175 — 
that  is  to  say,  the  dividing  line  between  the  one  set  of  lots, 
18  but  an  extension  of  the  dividing  line  between  the  other 
set — -just  as  it  turns  put  to  be  on  running  to  the  corner  claim- 
ed by  the  plaintiff.  This  is  a  strong  circumstance.  Neither 
of  the  corners  as  claimed  is  now  to  be  found.  Mr.  Spurlin 
testifies,  that  he  knew  the  corner  tree  twenty-five  or  thirty 
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years  ago,  and  that  it  had  marked  upon  it  the  numbers  177, 
176,  and   175,  indicating  it  to  be  the  corner  of  those  lots. 
He  said  it  stood  where  the  defendant  claims  the  corner  now 
to  he.    This  is  of  course  strong  evidence  for  the  defendant. 
But  Mr.  Spurlin  is  contradicted  by  another  witness  who  says 
he  had  seen  and  exaniined  the  same  tree  about  which  Mr. 
Spurlin  testified,  and  that  it  had  no  numbers  on  it ;  and  still 
by  another  witness  who  says  Mr.  Spurlin  told  him  he  knew 
nothing  about  the  corner.    This  statement  Mr.  I^purlin  says 
he  does  not  remember.    The  other  evidence  for  the  defend- 
ant consisted  of  admissions  by  the  plaintiff,  recognizing  the  line 
as  claimed  by  defendant.    This  is  the  substance  of  the  evi- 
dence.   It  is  highly  conflicting.    The  presiding  Judge  was 
satisfied  with  the  verdict,  and  We  cannot  see  sufficient  rea- 
son to  disturb  it 

[i?.]  The  newly  discovered  evidence  was  clearly  merely 
cumulative,  and  this  ground  was  not  urged  in  argument. 

Judgment  affirmed. 


■ 

Jamss  F.  Johnson,  plaintiff  in  error^  vs.  The  Bank  of  Ful- 
ton, defendant  in  error. 

WiheseTcr  a  protest  is  not  required,  notarial  expenses  cannot  be  recorered. 

Certiorari,  in  Fulton  Superior  Court.    Decision  by  Judge 
Buxi-,  at  April  Term,  1859. 

'  James  F.  Johnson  brought'stiit  in  a  Justices  Court  against 
the  Bat^  of  Fulton,  on  five  bank  bills,  each  of  the  denomina- 
tioil  of  five  dollars^  and  sought  to  recover,  in  addition  to  the 
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amount  of  the  bills,  the  expenses  of  protest  of  each  bill 
The  defendant  pleaded  the  general  issue;  and  specially  that 
plaintiff  was  not  entitled  to  recover  the  fees  of  the  notary 
publici  for  noting  and  protesting  the  bills.  Each  bill  was 
presented  at  the  bank  and  payment  demanded  on  each  sepa- 
rately, and  refused,  and  each  was  separately  noted  and  pro- 
tested. 

At  the  trial  in  the  Justices  Court,  plaintiff  offered  in  evi- 
dence the  certificate  of  the  notary  public,  to  prove  the  de- 
mand and  protest,  which,  upon  objection  was  rejected  by 
the  Court,  upon  the  ground,  that  a  protest  was  not  necessary, 
and  the  bank  was  not  therefore  liable  for  the  cost  and  fees  of 
said  notary.  To  which  ruling  plaintiff  excepted,  and  the 
case  coming  up  before  the  Superior  Court  by  certiorari,  that 
Court  dismissed  the  certiorari,  and  affirmed  the  judgment 
of  the  Justices  Court.  To  which  decision  plaintiff  excepted 
and  assigns  the  same  as  error. 

Stonx  &  Fitch,  for  plaintiff  in  error. 

Hill,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

We  think  the  Judge  below  was  right,  in  holding  that  no- 
tarial fees  cannot  be  recovered  of  the  bank  in  this  case,  for 
the  reason,  that  no  protest  was  necessary,  upon  the  failure  of 
the  bank  to  redeem  its  bills  on  demand.  The  agency  of  a 
notary  may  be  very  convenient  in  such  a  case  5  but  it  was 
not  necessary.  And  this  is  the  true  test  to  apply.  Whenever 
a  protest  is  not  required,  notarial  expenses  cannot  be  recover- 
ed. Lffly  vs.  Mills  J  A  T.  R.  175;  fVindle  vs.  Andrews,  2 
Bum.  4-  -^W.  696;  S.  C,  2  Stark.  Sep.  425;  Miller  vs. 
Hackleyf  5  John.  Rtp.  375  ;  Yonge  vs.  Bryan^  6  Wheat.  Jtep* 
152;  Union  Bank  vs.  Hyde^  Ibid.  573;  Merrit  ^  Myers  vs. 
Benton^  10  fVend.  117;  is  the  only  authority  cited,  adFerse 
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to  this  proposition.  The  opinion  of  the  Court  in  this  case, 
occupies  nine  or  ten  lines.  The  Court  confesses  that  it  is 
unsupported  by  authority,  except  the  practice  of  the  Circuit 
Court,  and  that  is  not  uniform,  and  puts  the  decision  upon 
untenable  ground  namely:  that  the  fees  of  protest,  is  an  ex- 
pense, to  which  the  holder  of  the  note  is  subjected,  by  reason 
of  the  default  of  the  endorser,  who  ought  to  have  paid  the 
note  at  maturity ;  that  it  may  fairly  be  considered,  as  a  charge 
incident  upon  the  endorser's  failure  to  perform  his  contract^ 
and  hence  should  be  allowed  to  the  plaintiff  in  the  assess- 
ment of  damages.  Whereas,  the  endorser,  in  New  York,  and 
by  the  law  merchant,  is  not  liable  to  the  holder,  until  demand 
18  made  of  the  maker,  and  he  has  been  notified.  Until  then, 
he  is  in  no  default. 

Judgment  affirmed. 


Charles  Ross,  plaintiflf  in  error,  vs.  Benjamin  F.  Hawkins, 
administrator,  and  Jane  A.  King,  administratrix  of  Jonas 
Kino,  deceased,  defendant  in  error. 

Since  the  new  bail  Act  of  1857,  giving  sureties  the  right  of  having  their  prinei- 
paU  bailed  immediately,  the  surety  has  no  necessity  to  resort  to  a  n«  exeai 
against  his  priacipal.  Bail  accomplishes  the  same  purpose,  and  the  remedy 
on  the  common  law  side  of  the  Court  being  equally  adequate,  a  resort  to 
equity  will  not  be  sustained. 

In  Equity,  in  Polk  Superior  Court.     Decision  by  Judge 
Haicmond,  at  April  Term,  1859. 

This  was  a  bill  by  Hawkins,  and  Jane  A.  King,  adminis- 
rator  and  administratrix  of  Jonas  King,  deceased,  against 
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Charles  Ross^  and  alleges  that  complainants  were  appointed 
administrators  of  said  Jonas,  in  the  year  1838,  and  that  their 
intestate,  sometime  prior  to  his  death,  united  with  the  defend- 
ant in  several  promissory  notes,  amounting  in  the  aggregate 
to  a  large  amount,  and  that  his  n^me  appears  as  one  of  the 
principals  to  said  notes,  when  he  was  in  fact,  only  the  sure- 
ty, and  that  defendant  is  really  the  principal,  and  alone  re- 
ceived the  con3ideration  therefor ;  that  said  notes  are  due, 
and  defendant  fails. and  refuses  to  pay  them*        .  >  i 

The  bill  further  states,  that  defendant  owns  a  considerable 
number  .of  slaves  and  other  property;  that  he  has  recently 
carried  a  part  of  said  slaves  oqt  of  the  Staite,  for  the  purpose 
of  avoiding  the  payipcnt  oi  these  demands,  and  that  com- 
plainants believe  and  charge,  that  he  will  run  or  carry  off 
the  remainder  of  his  negroes  and  other  property,  and  will 
remove  himself  and.  effects  beyond  the  limits  and  jurisdic- 
tion of  the  State ;  that  said  defendant,  by  thus  leaving  the 
State  and  removing  his  property,  designs  to  force  the  credi- 
tors holding  the  aforesai(i  notes  to  resort  to  the  estate  of  com- 
plainant's intestate.  The  bill  prays  for  a  writ  of  ne  exeai^ 
&c.  The  writ  of  ne  exeat  issued,  and  defendant  entered  in- 
to bonds,  conditioned  not  to  depart  the  State,  without  the 
performance  of  the  final  decree  which  might  be  made  in  the 
casa 

Afterwards,  defendant  demurred  to  the  bill,  and  also  filed 
his  answer. 

At  April  Term,  1859,  the  cause  coming  on  to  be  heard 
on  the  demurrer,  and  a  motion  to  discharge  the  ne  exeat^  the 
Court  overruled  the  demurrer,  and  refused  the  motion  to  dis- 
miss. 

To  which  decision  and  refusal  counsel  for  defendant  ex- 
cepted, and  assigns  the  same  for  error. 

Chisolm  &  Waddell,  for  plaintiff  in  error. 
Pbjntup  &  Harvet  5  and  W.  Akin,  eontrcu 
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» 

We  think  the  ne  exeat  ought  to  have  been  dismissed.  The 
Act  of  1830,  CobVs  Dig.  p.  527,  provides  that  in  all  cases  of 
nt  exeat  the  diefendant  shall  be  discharged  upon  giving  bond 
with  good  security,  either  that  he  will  not  depart  the  State,  or 
pay  the  eventual  condemnation  money.  The  defendant  has 
his  opti07if  and  therefore  all  that  is  secured  to  the  complain- 
ant by  this  process,  is  the  presence  of  the  defendant  within 
the  State.  The  same  thing  is  secured  to  him  by  the  new 
bail  Act  of  1857,  in  favor  of  securities — .^cts  of  1857,^.  110; 
and  his  remedy  being  as  good  elsewhere,  he  has  no  necessi- 
ty to  resort  to  a  Court  of  Equity.  It  was  said  in  argument, 
that  a  resort  to  equity  was  necessary,  in  order  to  obtain  a  dis- 
covery of  the  fact  of  suretyship.  That  discovery  has  already 
been  had,  and  there  was  no  necessity  to  retain  the  bill  for 
that  purpose,  even  if  it  could  not  be  had  equally  well  on  the 
common  law  side  of  the  Court.  Besides  all  this,  for  myself, 
i  think  the  affidavits  in  this  case  are  too  vague  and  flimsy  to 
support  a  726  exeat. 

Judgment  reversed. 


ReuBEN  Scott,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

Under  an  indiotraent  for  keeping  a  gaming  house,  defMidant  does  not  relioTe 
kimiieU'  by  showing  that  he  had  rented  out  the  house  before  the  gaming  was 
done,  when  it  appears  that  the  house  was  in  his  possession  when  the  gaming 
recurred. 
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Indictment  for  keeping  a  gaming  house,  in  Gordon  Supe- 
rior Court.    Tried  before  Judge  Crook,  April  Term,  1859. 

The  plaintiff  in  error,  Reuben  Scott,  was  indicted  for  keep- 
ing a  gaming  house ;  he  pleaded   not  guilty.    At  the  trial, 
Robert  Hackney^  testified:  That  he  knew  of  persons  play- 
ing cards  in  a  house  side  by  aide  with  the  house  that  Scott 
lived  in,  and  that  it  was  his  understanding  that  Scott  was  in 
possession  of  said  house,  but  he  could  not  say  positively  f 
he  further  testified,  that  he  did  not  believe  that  Scott  kept 
the  house  for  the  purpose  of  gaming,  but  that  he  kept  beds 
and  a  table  or  tables  for  the  accommodation  of  boarders  and 
persons  who  put  up  with  him  on  public  occasions ;  that  he 
stepped  into  the  house  one  day  in   1857,  and  found  Gilbert 
H.  Longstreet  dealing  faro,  and  told  him  that  they  would 
ruin  Scott ;  they  were  playing  with  the  doors  open,  and 
about  one-third  of  the  town  boys  were  looking  on  ;  Long- 
street  replied,  that  he  boarded  there,  and  had  rented  the  room 
from  Scott  and  slept  in  it,  and  it  was  his  room  and  not  Scott's, 
and  that  Scott  was  not  responsible  for  the  playing.     He  was 
present  at  different  times  and  saw  Scott  playing  cards  with 
others  in  the  year  1858,  in  said  room,  both  before  and  after 
the  time  that  Longstreet  stated  that  he  had  rented  the  room. 

John  Huggins  testified :  I'hat  he  thought  that  it  was  some- 
time in  the  fall  of  1856,  or  spring  of  1857,  that  he  played  a 
game  of  cards  with  Scott  in  a  house  that  he  supposed  was 
in  Scott's  possession,  but  he  could  not  say  positively  wheth- 
er he  was  in  possession  or  not  If  Scott  ever  kept  a  gaming 
house  he  did  not  know  it. 

The  testimony  being  closed,  counsf !  for  the  defendant 
requested  the  Court  to  charge  the  jury,  '^  that  if  from  the  evi- 
dence, they  should  come  to  the  conclusion,  that  the  house 
was  rented  by  defendant  for  two  years  previously  to  the  find- 
ing the  indictment  or  presentment,  then  the  defendant  could 
not  be  found  guilty  under  the  statute  for  ^  keeping  a  gaming 
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house'  unless  it  was  proven  that  he  rented  it  for  that  pur- 
pose.'* 

The  Court  refused  to  charge  as  requested,  but  chained  that 
it  made  no  difference  whether  the  defendant  had  the  exclu- 
sire  possession  of  the  premises  or  not,  if  he  used  it  for  the 
purpose  of  gaming,  although  rented  to  another  occasionally, 
he  was  guilty,  whether  it  was  rented  with  the  intention  that 
it  should  be  so  used  or  not. 

To  this  charge  and  refusal  to  charge  as  requested,  defend- 
ant excepted. 

The  jury  found  the  defendant  guilty,  whereupon  he  ten- 
ders his  bill  of  exceptions,  assigning  as  error,  the  charge  and 
refusal  to  charge  as  above  stated. 

Parrott,  for  plaintiff  in  error, 
Johnson,  Sol.  Gen.,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

The  charge  asked  by  the  counsel  of  Scott  in  this  case^ 
would  have  been  right  if  the  indictment  had  been  for  ren/- 
t;^  out  a  gaming  house;  for  then  the  purpose  for  which 
Scott  had  rented  out  the  house  would  have  been  the  gist  of 
the  matter.  But  the  indictment  was  for  keeping  a  gaming 
house,  and  if  he  controlled  the  house  and  used  it  for  gaming, 
it  was  very  immaterial  whether  he  had,  before  that  time,  let 
somebody  else  have  it  on  rent  or  not.  If  the  house  was  in 
his  possession  when  the  gaming  took  place  in  it,  with  his 
consent,  he  was  guilty.    The  Court  substantially  so  charged* 

Judgment  a£Brmed. 


as*  SUPREME  COURT  OF  GEORGIA. 

McDaniel  vs.  Walkier. 

Henrt  W.  McDaniel^  plaintiff  in  error,  vs.  Charles  Walk- 
er, defendant  in  error. 

(1.]  The  Judge  is  justified  in  giving  a  charge  respecting  the  credibility  of  a 
witness  who  discloses  on  the  stand  the  fact  that  he  has  been  gailty  of  the 
cripun  falsi. 

l%'\  When  there  is  evidence  enough  to  authorize  such  acharge,  there  is  enough 
to  sustain  a  verdict  adverse  to  the  creditor  the  witness — it  would  be  error  to 
present  to  the  jury  the  opportunity  of  finding  a  verdict  which  could  not  stand 
'when  found. 

;[3.]  A  defendant  in  a  motion  for  a  new  trial  can  (generally)  avail  himself  of  on- 
ly such  defences  as  he  has  made  during  the  trial. 

Complaint,  from  DeKalb  Superior  Court  Tried  before 
JudgeBuLL,  April  Term,  1859. 

This  was  an  action  originally  by  Walker,  as  bearer,  against 
John  H.  Morris,  principal,  and  Henry  W.  McDaniel,  securi- 
ty, on  twelve  promissory  notes,  each  for  thirty  dollars,  dated 
21st  February,  1853,  and  due  25th  December,  thereafter. 

There  was  a  verdict  for  plaintiff  at  common  law,  and  the 
security,  McDaniel,  appealed.  The  defence  relied  on  by  the 
security  was,  that  plaintiff  had  given  indulgence,  and  exten- 
ded the  time  of  payment  of  said  notes,  in  consideration  of  an 
extra  per  cent,  or  usury  paid  by  the  principal.  That  this  in- 
dulgence was  given  without  the  knowledge  or  consent  of  the 
security,  and  operated  as  a  discharge  of  his  further  liability 
on  said  notes. 

At  the  trial,  on  the  appeal,  the  principal,  Morris,  was  ex 
amined  as  a  witness,  being  first  released  from  payment  of 
cost    He  proved  that  he  wrote  and  sent  to  Silas  Mosely,  the 
original  owner  and  payee  of  the  notes  sued  on,  the  following 
letter,  viz : 

"  Atlanta, 7  th,  1854. 

Mr.  Silas  Mosely, 

Dr.  Sir:  I  inform  you  that  I  am  willing  to  stand  security 
on  them  notes  of  J.  H.  Morris  until  he  takes  them  up. 

Yours,  &c., 
(Signed)  H.  W.  McDANIEL." 


ATLANTA,  AUGUST  TERM,  185«.     867 


McDaniel  ▼&.  Walker. 


This  witness  further  testified^  that  he  wrote  this  note  and 
signed  McDaniel's  name  to  it  without  his  knowledge  or  con- 
sent— in  other  words,  that  he  forged  McDaniel's  name  to  the 
letter. 

The  testimony  being  closed,  the  Court  charged  the  jury, 
that  if  Mosely,  the  payee  of  said  notes,  for  a  consideration, 
agreed  with  John  H.  Morris,  the  principal,  to  give  day  of  pay- 
ment, and  did  so,  in  pursuance  of  said  agreement,  without 
the  consent  or  knowledge  of  McDaniel,  the  security,  that 
McDaniel  was  discharged  from  all  liability  on  said  notes, 
and  they  ought  to  find  for  the  defendant,  provided  they  be- 
lieved the  witness,  John  H.  Morris.  That  a  witness's  credi- 
bility might  be  impeached  by  his  manner  of  testifying,  or 
when  he  testified  to  an  act  on  his  part  inconsistent  with  mo- 
ral integrity.  That  they  were  the  sole  judges  of  the  degree 
of  credibility  which  ought  to  be  given  to  the  testimony  of 
said  witness,  and  they  had  the  right  to  believe  or  disbelieve 
his  testimony.  That  in  determining  how  far  his  credibility 
ought  to  be  affected  by  the  act  disclosed,  they  might  consider 
whether  he  intended  to  act  fraudulently,  or  whether  he  be- 
lieved bis  act  would  be  ratified  by  McDaniel.  To  the  latter 
part  of  which  charge  counsel  for  defendant  excepted. 

The  jury  returned  a  verdict  for  plaintiff,  for  the  amount  of 
the  notes ;  whereupon,  counsel  for  defendant,  during  the  said 
Term,  and  before  adjournment  thereof,  moved  for  a  new  trial 
in  the  said  cause,  on  the  following  grounds : 

1st.  Because  the  jury  found  for  the  plaintiff  the  full  amount 
of  said  notes,  when  the  testimony  showed  there  was  usury 
in  the  same. 

2d.  Because  the  finding  of  the  jury  was  against  the  charge 
of  the  Court 

3d.  Because  the  verdict  of  the  jury  was  without  any  testi- 
mony to  support  it,  and  against  the  weight  of  evidence. 

4th.  Because  the  finding  of  the  jury  is  against  the  law  and 
against  the  evidence  in  said  cause. 

5tK  Because  the  Court  erred  in   charging  the  jury,  that 
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they  were  the  judges,  and  sole  judges,  of  the  credibility  of 
the  testimony  of  the  witness,  Morris,  there  having  been  no 
witness  introduced  to  invalidate  his  testimony,  nor  any  con- 
tradictory statements  of  his  proven  on  the  trial. 

Which  motion  was  overruled  by  the  Court,  and  counsel 
for  defendant  excepted. 

EzzARD  &  Collier,  for  plaintiff  in  error. 
Glenn  &  Cooper,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

There  are  three  assignments  of  error  in  this  case. 

[1.]  That  the  Court  erred  in  giving  the  jury  any  charge  at 
all  upon  the  credibility  of  the  witness,  Morris,  because  he  was 
not  impeached  either  by  another  witness,  or  any  contradic- 
tory statement  of  his  own;  and  so  there  was  no  evidence 
authorizing  a  charge  on  that  point  This  assumes  that  the 
credibility  of  a  witness  can  be  effected  only  in  the  two 
modes  stated — an  assumption  which  can  not  be  sustained. 
On  the  contrary,  it  may  be  affected  and  broken  down  in 
many  ways.  One  reason  for  disbelieving  a  witness  is,  the 
impossibility  or  improbability  of  his  story ;  and  another  rea- 
"  son  for  discrediting  him  is,  the  very  one  which  existed  in 
this  case — his  own  disclosure  of  an  act  which  exhibits  moral 
turpitude  in  himself,  especially  such  an  act  as  falls  under 
the  denomination  of  crimen  falsi.  His  note  to  Mr.  Mosely 
was  a  falsehood,  or  his  statement  about  it  to  the  jury  was 
one.  There  is  no  escape  from  this  alternative.  The  Judge 
was,  therefore,  authorized  by  the  evidence,  we  think,  to  give 
the  charge  he  did. 

[2.]  And  this  disposes  of  another  assignment  that  the 
Court  erred  in  refusing  a  new  trial,  on  the  ground  that  the 
verdict  was  unsupported  by  the  evidence  ;  for  if  there  was 
evidence  enough  to  authorize  the  Judge  to  give  the  chaige 
as  to  Morris's  credibility,  there   was  enough  to  sustain  the 


ATLANTA,  AUGUST  TERM,  l659.  86» 


Wilson  TS.  Morrison. 


Tcrdict.  It  would  have  been  error  to  have  submitted  that 
issue  to  them,  if  there  had  not  been  enough  evidence  to  war- 
rant a  finding  adverse  to  the  witness's  credibility.  It  would 
be  futile,  indeed,  to  present  to  the  jury  the  opportunity  of 
finding  such  a  verdict  as  could  not  stand  when  found. 

[3.]  As  to  there  being  usury  in  the  notes,  it  is  sufficient  to 
say,  that  the  fact  depended  solely  on  the  testimony  of  this 
same  witness,  and  the  jury  were  authorized  to  reject  his  ev- 
idenca  Nor  does  it  appear  that  McDaniel  made  any  point, 
or  asked  any  charge  on  the  subject  of  usury  during  the  trial. 
He  can  not  now  complain  of  any  errors  except  such  as  tend- 
ed to  hurt  his  line  of  defence. 

Judgment  affirmed. 


Bbkj.  J.  Wilson,  plaintiff  in  error,  vs.  James  J.  Moaaisonr,  de- 
fendant in  error. 

An  action  was  brought  on  an  instrument  in  the  following  words;  "$1T7.  On 
or  by  the  25th  Dec,  1855,  I  promise  to  pay  6.  J.  Wilson,  or  bearer,  one  haa- 
«[red  and  seventy^seven  dollars,  with  interest  from  date.  This  19th  June» 
I8d3,  for  value  received  j  said  note  to  be  paid  out  of  a  certain  note,  I  have 
thi«  day  traded  to  said  Morrison, on  L.  B.  Ferryman,  when  collected,  due  at 
tbe  same  time  as  the  above.  J.  J.  Morrison."  There  was  no  evidence  that 
the  Ferryman  note  had  been  collected,  or  that  it  might  have  been  collected, 
liy  the  use  ofdue  diligence. 

Bidd^  That  a  nonsuit  was  right. 

Complaint,  in  Polk  Superior  Court.  Nonsuit  by  Judge 
HAMMoifi),  April^Term,  1859. 

This  was  an  action  by  Benjamin  J.  Wilson,  against  James 
J.  Morrison,  on  the  following  wriiten  instrument,  which 
plaintiff  sued  on  and  describod  in  his  petition  as  a  promia- 
«oiy  note,  viz: 


«70      SUPREME  COURT  OF  GEORGIA. 


Wilson  V8.  Morrison. 


**$177.  On  or  by  the  25th  December,  1855, 1  promise  to 
pay  B.  J.  Wilson  or  bearer,  one  hundred  and  seventy-seven 
dollars,  with  interest  from  date.  This  19th  Dec'r,  1853,  for 
value  received;  said  note  to  be  paid  out  of  a  certain  note  I 
have  this  day  traded  to  said  Morrison,  on  L.  B.  Ferryman, 
when  collected,  due  at  the  same  time  as  the  above. 

(Signed)  J.  J.  MORRISON." 

Plaintiflf  tendered  and  read  in  evidence  the  above  instru- 
ment and  closed ;  and  counsel  for  defendant  moved  for  a 
nonsuit,  on  the  ground  that  the  paper  sued  on  was  not  ^ 
promissory  note.  The  Court  sustained  the  motion  and  award- 
ed a  nonsuit,  and  plaintiff  excepted. 

FiELD£R  &  Broyles,  for  plaintiff  in  error. 

Chisolm  &  Waddell,  contra. 

By  the  Court. — Bsnnino  J.  delivering  the  opinion. 

Did  the  Court  err  in  granting  the  nonsuit  ?    We  think  not 

The  instrument  declared  on,  is  so  absurd  as  it  stands,  that 
we  may  assume  it  to  contain  a  mistake.  It  is  probable,  that 
it  was  Wilson  who  drafted  the  instrument,  and,  that  he,  by 
inadvertence,  forgetting  that  he  was  writing  for  Morrison^ 
used  the  words,  *'a  certain  note,  I  have  this  day  traded  to 
said  Morrison,"  instead  of  the  words,  a  certain  note,  the  said 
B.  J.  Wilson  has  traded  to  me. 

Assuming  this  supposition  to  be  true,  did  the  Court  err,  in 
granting  the  nonsuit  ? 

What,  on  this  supposition,  does  the  instrument  mean? 
This,  we  think :  That  Morrison  promised  to  pay  Wilson  $177 
by  the  25th  day  of  December,  1855,  out  of  a  note,  on  Penrjr^ 
man,  **  traded"  by  Wilson  to  Morrison,  provided,  the  note 
should,  by  that  time,  be  collected,  but  if  it  should  not  be, 
then  to  pay  him  the  ?177  when  the  note  should  be  collected 
and  not  before.      The  promise  was  a  promise  to  pay  out  of 
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the  proceeds  of  the  note,  and  out  of  them  only.  This  we 
think,  the  most  natural  and  obvious  meaning  of  the  instru- 
ment. Therefore,  in  the  absence  of  aliunde  evidence  of  a 
different  meaning,  we  must  say,  that  this  is  the  meaning. 

Taking  this,  as  the  meaning,  it  is  obvious,  that  the  nonsuit 
was  right,  for  there  was  no  proof,  that  the  Ferryman  note  had 
been  collected,  or  that  it  might,  by  the  use  of  ordinary  dili- 
gence, have  been  collected. 

We  think  then  that  the  nonsuit  was  right. 

Judgment  affirmed. 


Hugh  C.  Metts,  plaintiff  in  error,  vs.  The  State  of  Geok- 

GiA,  defendant  in  error. 

A  defendant  on  the  eriminal  side  of  the  Court  is'  entitled  to  a  continuance  of 
bis  case,  when  it  is  called  within  a  few  days  after  the  alleged  oflence,  and  be 
pots  ttt  an  affidavit  stating  material  evidence  which  he  avers  to  be  in  posses- 
sion of  witnesses  who  are  out  of  the  county,  and  whom  he  had  no  opportu- 
aity  to  aubpoena. 

Indictment  for  assault  and  battery,  in  Whitfield  Superior 

4 

Court    Tried  before  Judge  Crook,  April  Term,  1859. 

Hugh  C.  Metts  was  indicted  for  an  assault  and  battery  up- 
on his  wife.  When  the  case  was  called  for  trial,  he  moved 
for  a  continuance  on  two  grounds:  First,  because  he  had 
not  had  time  or  opportunity  to  prepare  for  trial;  that  indict- 
ment was  found  against  him  on  Tuesday  morning  of  this 
present  week  of  the  Term  of  the  Court,  for  an  offence  alleged 
to  have  been  commited  the  Saiturday  before. 

i2d.  On  account  of  the  absence  of  two  material  witnesses, 
residing  in  Whitfield  county,  but  who  had  gone  the  day  be- 
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fore  on  a  visit  to  Floyd  county,and  he  could  not  have  subpoena- 
ed said  witnesses  since  the  finding  of  the  indictment  against 
him.  That  he  expected  to  prove  by  said  witnesses,  that  he 
had  not  been  guilty  of  maltreatment  of  his  wife;  that  he  and 
his  wife  remained  together  all  the  evening  and  night  after  the 
alleged  difficulty,  and  that  their  conduct  towards  each  other 
was  kind  and  affectionate,  and  that  Mrs.  Metts  said  he  had 
done  nothing  but  what  he  ought  to  have  done ;  that  these 
witnesses  were  at  defendant's  house|[the  same  night. 

Defendant  also^requested  a  postponement  of  the  trial  for 
two  days,?in  order  to  send  for  the  witnesses  at  his  own  cost, 
and  to  go  to  trial  during  the  Term. 

The  Court  refusedjto  continue  or  postpone,  and  ruled  de- 
fendant on  to  trial ;  to  which  ruling  defendant  excepted. 

The  trial  proceeded,  and  defendant  was  found  guilty. 

Whereupon,  he  tendered  his  bill  of  exceptions,  assigning 
as  error  the  refusal  to  grant  the  continuance  aforesaid. 

Glenn  ;  and  Milner  &  Farrott,  for  plaintiff  in  error. 

Sol.  Gen.  Johnson^  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

The  affidavit  for  a  continuance  in  this  case,  shows  that  the 
defendant  had  material  evidence  which  was  not  absent  by 
his  fault.  The  case  ought  to  have  been  continued,  or  the 
witnesses  brought  to  Court. 

Judgment  reversed. 
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William  J.  Lawtoit  and  Gilbkbt  Box,  plaintiffs  in  error, 
vs.  Farley  B.  Adams,  defendant  in  error. 

One  joint  tenant  cannot  maintain  ejectment  against  another,  unless  the  defend- 
ant  does  something  which  amounts  to  a  disclaimer  of  the  title  of  his  co-ten. 
ant,  or  which  is  inconsistent  with  his  right  of  property,  in  the  premises. 

Ejectment,  in  Floyd  Superior  Court  Tried  before  Judge 
Hammond,  February  Term,  1859. 

This  was  an  action  of  ejectment  by  Farley  B.  Adams,  les- 
see, against  William  J.  Lawton  and  Gilbert  Box,  tenants  in 
possession,  to  recover  lot  of  land  No.  272,  in  the  fourth  dis- 
trict and  fourth  section  of  originally  Cherokee,  now  Floyd 
county. 

The  action  was  commenced  in  April,  1849.  In  March^ 
1853,  the  declaration  was  amended  laying  a  demise  to  plain- 
tiff for  the  one  undivided  half  of  said  lot,  and  from  which 
defendants  have  ejected  him. 

Defendants  pleaded  the  general  issue,  and  the  statute  of 
limitations. 

The  jury  found  for  the  plaintiff  one  undivided  half  of  the 
land  described  in  the  declaration,  and  five  hundred  dollars 
for  mesne  profits.  Whereupon,  defendants  moved  for  a  new 
trial  upon  the  following  grounds,  to-wit: 

Isl.  Because  the  verdict  was  contrary  to  evidence  and 
against  the  weight  of  evidence. 

2d.  Because  the  verdict  was  contrary  to  law. 
3d.  Because  the  Court  erred  in  refusing  to  charge  the  jury, 
Ikat  the  amendment  of  the  declaration  in  1853,  did  not  and 
could  not  relate  back  to  the  commencement  of  the  suit,  and 
if  the  statute  of  limitations  was  a  bar  in  1853,  the  defendants 
arc  protected. 

4th.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
that  one  joint  tenant  or  tenant  in  common,  cannot  maintain 
ejectment  against  his  co-tenant,  without  proving  an*  actual  ous- 

YOL.  XXIX — 18. 
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ter  or  refusal  to  let  him  into  possession.  But  charged,  that  ir 
was  necessary  that  there  should  be  an  ouster,  but  it  might  be 
proved  by  any  act  on  the  part  of  defendants,  that  amounted 
to  an  assertion  of  title  to  the  whole  premises,  such  as  refus- 
ing to  let  plaintiff  into  possession,  selling  the  whole,  &c. 

5th.  Because  the  declaration  could  not  be  amended,  after 
the  action  was  barred  by  the  statute  of  limitations. 

6th.  Because  seven  years  possession  under  title  or  color  of 
title,  creates  a  perfect  title  in  defendants,  and  plaintifi  cannot 
recover  in  ejectment. 

7th.  Because  the  amount  found  by  the  verdict. for  fnesne 
profits  is  excessive,  contrary  to  and  not  supported  by  the 
proof,  and  the  jury  made  no  allowance  for  improvements 
made  by  defendants,  and  plaintiffs  could  not  recover  for  mei- 
fi€  profits  prior  to  his  amendment  in  1853. 

8th  and  t)th.  Because  one  joint  tenant  or  tenant  in  com- 
mon, cannot  recover  from  his  co-tenant  without  giving  no- 
tice of  his  title,  and  proving  demands,  and  actual  ouster,  or 
refusal  to  admit  him  into  the  possession,  and  there  was  no 
evidence  of  such  notice,  demand,  and  ouster  or  refusal. 

10th.  Because  title  must  vest  at  the  time  the  service  is  laid, 
and  the  declaration  cannot  be  amended  afterwards. 

The  Court  overruled  the  motion  for  a  new  trial,  and  de- 
fendants excepted. 

W.  J.  Lawton;  and  Underwood,  for  plaintiffs  in  error. 
A.  J.  Hansell  ;  and  Warren  Akin,  contra. 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

There  are  ten  assignments  of  error  in  this  bill  of  excep- 
tions ;  but  when  simmered  down,  there  are  in  fact  but  three 
points  in  the  case. 

1st.  As  to  the  ruling  of  the  Court,  respecting  the  allowance 
of  the  amendment  made  in  1853 ;  and   the   effect  of  that 
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amendment  upon  the  plea  of  the  statute  of  limitations,  we 
lee  nothing  wrong. 

2d.  As  to  the  mesne  profit Sy  this  was  a  question  of  fact  for 
the  jury ;  and  the  evidence  being  conflicting,  we  would  not 
disturb  the  verdict  upon  that  ground.    But, 

3d.  We  must  think,  ihe  verdict  of  the  jury  contrary  to 
law,  and  that  a  new  trial  should  have  been  awarded,  for  the 
reason,  that  until  the  repudiation  on  the  trial,  by  Farley  Ad- 
ams of  his  deed  to  Hudson,  on  the  plea  of  infancy,  he,  Law- 
tOD,  the  vendee  of  Hudson,  held  the  land  in  dispute,  not  as 
the  co-tenant  of  the  plaintiff,  Adams,  but  in  severalty.  And 
that  no  act  or  declaration  of  Lawton's,  made  prior  to  the 
commencement  of  the  suit,  can  be  relied  on,  to  entitle  Farley 
Adams  to  maintain  this  action  against  him,  as  joint  tenant. 
In  other  words,  that  inasmuch  as  one  joint  tenant  cannot 
bring  ejectment  against  another,  until  the  co-tenant  in  posses- 
sion, has  said  or  done  something  which  amounts  to  a  denial 
of  the  right  of  the  other  tenant,  and  Lawton  was  holding  in 
severalty  when  the  action  was  commenced,  and  the  plea  of 
infancy  set  up  and  sustained;  there  was  no  cause  of  action 
at  the  time  the  suit  was  brought,  and  the  case  must  on  that 
account  fail. 

The  plaintiff  and  his  brother,  the  acknowledged  owners 
of  the  land,  convey  it  to  Hudson,  and  Hudson  to  Lawton. 
Lawton  treats  it  as  his  own,  as  he  had  a  right  to  do.    The 
first  demand  made  by  Farley  Adams,  one  of  the  feoffors,  to 
be  let  into  the  land,  is  a  writ    He  seeks  to  protect  his  posses- 
sion under  the  joint  deed  from  Farley  Adams  and  his  broth- 
er.    In  reply  to  this,  Farley  Adams  plead  infancy  to  his  deed, 
and  the  jury  find  for  the  plea,  and  then  for  the  first  time,  he 
becomes  in  law,  the  joint  tenant  with  Lawton ;  Lawton*s  title 
was  good  until  this  act  of  repudiation.    It  was  optional  with 
the  plaintiff  to  disaffirm  or  not,  the  title  which  he  had  made. 
But  not  having  done  this,  until  after  he  had  sued,  his  action 
was  premature.     It  may  be,  that  Lawton  may  prefer  to  sur- 
render, or  rather  to  let  Adams  in,  rather  than  incur  the  ex- 
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pense  of  litigating.  He  is  entitled  to  the  opportunity  or 
choice  of  doing  so.  Should  he  continue  to  resist  the  right 
of  Adams,  the  suit  will  be  resumed^  and  the  present  action 
will  constitute  a  demand  to  sustain  it. 

It  may  look  hard  to  oblige  Adams  to  submit  to  the  pay- 
ment of  costs  in  this  case;  and  be  kept  out  of  his  rights  still 
longer,  after  so  much  delay  has  occurred.  But  reason  as 
well  as  all  the  analogies  of  the  law,  sanction  and  require  it 
In  most  cases,  one  may  demand  their  rights  by  suit,  without 
any  previous  request.  But  in  all  such  cases,  the  obh'gatioa 
rests  upon  the  defendant  to  tender  satisfaction.  But  in  tro- 
ver, there  must  be  proof  of  conversion,  or  of  a  demand  and 
refusal,  from  which  a  conversion  will  be  inferred,  before  an 
action  will  lie.  If  an  overseer  agrees  to  work  for  a  part  of 
the  crop,  a  demand  must  be  made  before  he  is  entitled  to 
compensation  in  money. 

By  pleading  infancy  iu  this  case,  the  plaintiff  has  put 
himself  upon  strict  law,  he  cannot  complain  therefore,  if 
strict  law  be  meted  out  to  him.  The  law  governing  this  case, 
is  definite  and  definitely  presented.  It  may  well  be  asked, 
why  did  not  Farley  Adams  before  suing,  notify  Lawton,  that 
he  disaffirmed  the  conveyance  to  Hiidson,  and  claimed  to  be 
let  into  the  joint  occupancy  of  the  premises? 

Judgment  reversed. 


William  Wimpee  et  al.,  plaintiffs  in   error,  vs.   Daniel  R. 
Mitchell,  administrator,  defendant  in  error. 

W.  &  p.  were  partners  in  trade.    F.  dies  and  W.  gives  a  mortgage  to  bis  repre* 
tentative:},  to  secure  F's  estate  in  the  payment  of  an  individaal  claim ;  •■' 
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also  to  indemnify  it  against  the  payment  of  the  firm  debts.    The  mortgaged 
property  is  sold   atid  the   mooay  brought  into  Court.     It  was  not  pretended, 
but  that  the  estate  of  P.  was  solvent. 
Hdd^  That  the  creditors  of  the  firm,  were  not  entitled  to  hare  this  fund  with- 
held from  the  administrators  of  P.,  and  applied  directly  to  their  demands. 

Id  Equity,  in  Floyd  Superior  Court.     Decisioti  by  Judge 
Hammond,  February  Term,  1859. 

This  bill  was  filed  by  the  admiuistrators  of  William  T. 
Price,  deceased,  alleging,  that  he  in  his  lifetime  was  in  part- 
nership in  the  grocery  and  carriage  and  blacksmith  business, 
inth  one  William  Wimpee ;  that  complainants  and  Wimpee, 
after  William  T.  Price's  death,  entered  into  an  agreement  by 
vhich  all  the  assets  of  said  firm,  amounting  to  over  tien 
thousand  dollars,  were  to  be  turned  over  to  Wimpee,  to  take 
charge  of  the  same  and  to  pay  and  discharge  the  debts  due 
by  said  firm,  amounting  to  over  five  thousand  dollars,  and 
further  agreeing  to  execute  to  complainants,  as  administra- 
tors aforesaid,  his  mortgage  of  certain  real  and  personal  estate^ 
to  secure  the  estate  of  Price  harmless  against  said  debts,  and 
further  as  a  security  for  the  payment  of  ?2,50Q  due  by  Wim- 
pee to  said  Price.     In  pursuance  of  said  agreement,  Wimpee 
executed  the  mortgage,  dated  25th  March  1853.    That  after- 
wards the  Sheriff  of  Floyd  county,  under  and  by  virtue  of 
an  execution  at  the  suit  of  Luther  Roll,  against  the  surviving 
partner,  Wimpee,  which   execution  was  younger  than  the 
mortgage,  levied  upon  the  mortgaged  property  and  advertised 
the  same  for  sale.   At  the  sale,  the  mortgage  was  made  known^ 
and  that  it  was  to  secure  an  amount  much  greater  than  the 
value  of  the  property  levied  on.    These  facts  were  stated  by 
one  of  the  administrators,  Daniel  R.  Mitchell,  who  at  the 
same  time  waived  their  lien  upon  the  property,as  mortgagees, 
and  stated  that  they  would  claim  the  proceeds  of  the  sale 
and  thus  the  purchaser  would  get  a  good  title,  discharged  of 
the  mortgage  lien.     That  Wimpee  was  present  and  assented 
to  this  arrangement,  and  no  one  objected ;  that  the  property 
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after  deducting  the  expenses  of  sale,  brought  $2,384  25,  and 
that  this  fund  is  still  in  the  hands  of  the  Sheriff,  who  refuses 
to  pay  it  over  to  complainants. 

The  bill  further  states,  that  Wimpee  is  squandering  and  mis- 
applying the  assets  of  the  said  firm,  and  not  paying  or  discharg- 
ing the  debts  thereof,  and  is  insolvent.  Jl^^^ill  prays  for  the 
appointment  of  a  receiver  to  take  charge  of  the  assets  of  said 
firm,  and  to  pay  the  debts;  that  the  Sheriff  be  decreed  to 
pay  to  complainants  the  amount  in  his  hands  received  from 
the  sale  of  the  mortgaged  property,  and' that  he  be  enjoined 
from  paying  out  the  same,  to  any  other  persons. 

After  this  bill  was  filed.  Baker  and  Wilcox,  judgment  credi- 
tors of  Wimpee,  surviving  partner,  took  out  a  rule  against  the 
Sheriff  to  show  cause  why  he  should  not  out  of  the  proceeds 
of  said  sale,  pay  their  execution.  Their  judgment  bore  date 
2d  June,  1854,  junior  also  to  the  mortgage.  The  Court,  up- 
on the  return  of  the  Sheriff,  refused  to  make  the  rule  abso- 
lute, and  that  decision  was  affirmed  by  the  Supreme  Court, 
upon  writ  of  error.  See  Baker  fy  Wilcox  vs.  fVimpee,  22 
Ga.  S.  69. 

Afterwards,'Luther  Roll,  and  Baker  &  Wilcox,  commenced 
the  bill  in  equity,  and  the  cause  came  on  for  trial  at  Februa- 
ry Term,  1859. 

Charles  Price,  one  of  the  administrators,  and  co-complain- 
ants in  the  bill,  having  died,  the  suit  proceeded  in  the  name 
of  Mitchell,  the  surviving  administrator. 

At  the  trial,  complainant  after  reading  the  bill  and  answers, 
offered  and  read  in  evidence  the  mortgage  and  note  described 
therein ;  and  also,  afi./a.  in  favor  of  Black  &  Cobb  against 
William  Wimpee,  surviving  partner,  for  the  sum  of  0391  10, 
besides  interest  and  cost,  issued  upon  a  judgment,  dated  20th 
March,  1858,  and  closed. 

Counsel  for  defendants.  Black  &  Cobb,  Baker,  Wilcox  & 
Co.,  and  Luther  Roll,  then  offered  in  evidence,  the  original 
Dotes  by  Wimpee  &  Price  due  to  them,  and  the  judgments 
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obtained  thereon.  All  of  which,  the  Court  rejected,  holding 
and  deciding,  that  the  defendants  could  not  come  in  and  set 
up  their  claims  to  the  money  in  the  hands  of  the  Sheriff, 
nor  establish  them  against  the  estate  of  William  T.  Price, 
deceased,  in  that  collateral  way:  And  further  holding,  that 
the  mortgage  lien  of  complainant  could  not  be  defeated  by 
the  creditors  of  Wimpee. 

To  which  ruling  and  decision  counsel  for  defendants  ex- 
cepted. 

Printup  and  Alexandeb,  for  plaintiff  in  error. 

By  the  Court. — Lumpkin  J.*delivering  the  opinion. 

The  object  of  this  bill  was  two-fold ;  first,  to  foreclose  the 
mortgage  given  by  Wimpee  to  the  administrators  of  Price; 
and  to  enforce  their  lien  upon  the  fund  in  the  hands  of  the 
Sheriff,  from  the  sale  of  the  mortgaged  property,  in  accord- 
ance with  the  agreement  between  the  parties,  at  the  time  the 
property  was  sold ;  and,  secondly,  to  have  a  receiver  appoin- 
ted to  take  charge  of  the  partnership  effects  of  the  former 
firm  of  Wimpee  &  Price.    Wimpee  was  the  real  defendant 
in  the  bill,  and  the  partnership  creditors  were  called  in,  not 
to  litigate  their  claim  upon  the  fund,  or  to  obtain  decrees 
against  the  estate  of  Price ;  but  in  order  that  they  might  be 
bound,  by  the  decree  against  the  fund,  and  against  Wimpee, 
the  surviving  copartner.    No  decree  was  prayed  for  against 
the  creditors.    And  in  this  aspect  of  the  proceedings,  we  see 
no  error  in  the  ruling  of  the  Court. 

Did  it  appear  that  the  estate  of  Price  was  insolvent,  then 
perhaps,  there  would  be  equity  in  allowing  these  creditors  to 
be  heard.  And  in  such  case,  the  funds  might  be  withheld 
from  the  hands  of  the  representatives  of  Price,  and  applied 
directly  to  the  demands  of  the  creditors  of  the  concern.  But 
act  only  is  there,  the  absence  of  any  allegation  to  that  effect;. 
but  we  infer  from  the  argument,  that  in  point  of  fact,  the 
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contrary  is  true ;  that  the  estate  is  abundantly  good  for  all  its 
liabilities. 

It  seems  too,  that  this  fund  was  raised  from  the  individual 
property  of  Wimpee.  And  the  individual  debt  of  {212,500, 
dne  by  Wimpee  to  the  estate  of  Price,  and  which  is  secured 
by  the  mortgage,  would  be  more  than  enough  to  cover  the 
whole  amount  of  the  money  collected, and  would  be  entitled 
to  priority  over  the  copartnership  debts.  But  in  the  end, 
this  will  make  no  difference,  as  the  estate  of  Price  is  bound 
for  the  whole,  and  I  suggest  it  merely  as  a  ground,  why  it 
would  be  unreasonable  to  permit  the  firm  creditors  to  inter- 
cept this  cash,  and  divert  it  from  the  due  course  of  adminis- 
tration. 

By  an  examination  of  the  mortgage,  it  will  be  seen,  that 
contrary  to  what  was  assumed  in  the  argument,  these  part- 
nership debts  are  not  provided  for.  The  mortgage  was  given 
for  the  double  purpose  of  securing  the  estate  of  Price,  ia  the 
individual  claim  held  on  Wimpee,  and  to  which  I  have  al- 
ready alluded,  and  to  indemnify  the  estate  against  loss  in 
having  the  partnership  debts  to  pay;  and  for  no  other  pur- 
pose. 

We  see  no  sufficient  reason  therefore,  why  this  fund  should 
be  withheld  from  the  mortgagees.  Nor  can  we  account  whr 
it  is,  the  partnership  creditors  should  be  fighting  over  this 
money,  at  an  expense  and  delay,  and  at  most,  insufficient  to 
satisfy  their  debts,  instead  of  pursuing  the  estate  directly  and 
getting  their  money. 

Judgment  affirmed. 
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Emilt  D.  Word,  plaintiff  in  error,  vs.  James  Word,  defen- 

dant  in  error. 

Li  a  libel  tor  divorce,  founded  on  desertion,  evidence  going  to  showi  that  tb» 
desertion  was  not  **  willful,'*  or,  that  the  plaintiff  was  consenting  thereto,  i» 
admissible  for  the  defendant. 

Divorce,  in  Coweta  Superior  Court    Tried  before  Judge 
Uamuond,  March  Term,  1859. 

This  was  a  libel  for  divorce  a  vinculo  matrimonii  hy  J amem 
Word  against  Emily  D.  Word,  his  wife,  on  the  ground  of 
willful  and  continued  desertion,  on  her  part,  for  three  years. 
On  the  trial  plaintiff  proved  the  marriage,  which  took 
place  in  December,  1849;  that  several  months  after  the  mar- 
hage  his  wife  left  his  house,  and  went  to  and  resided  with 
her  mother,  and  that  she  had  been  living  with  her  mother 
for  more  than  three  vears  before  the  commencement  of  this 
suit.    Here  plaintiff  closed. 

Defendant  proved  by  John  H.  Newelly  a  witness  intro- 
duced by  her,  that  the  next  day  after  she   came  back  to  her 
mother's,  plaintiff  came  there  and  asked  for  her,  saying  that 
he  wished  to  see  her;  witness  told  him  that  he  could  not  see 
her,  that  Mrs.  Word  had  requested  him  to   say  this  to  him 
(Word)  in  case  he  should  call  to  see  her     Witness  at  this 
time,  charged  plaintiff  with  treating  his  wife  worse  than  he 
would  have  treated  a  dog,  and  he  did  not  deny  it    Mrs.  Word 
WAS  witness's  sister ;  her  general  health  was  very  bad.     Word 
once  agreed  that  she  might  come  and  stay  with  her  mother 
while   sick,  and  in  a  day  or  two   took   her  home,  when 
she  was  hardly  able  to  travel    The  night  before  defendant 
came  back  to  her  mother's,  her  negroes  came  there  and  re- 
mained at  her  mother's ;  her  mother  sent  a  negro  woman  to 
wait   on   her,  and  plaintiff*  put  her  in  the  field  and  left  his 
-wife,  Mrs.  Word,  to  do  the  cooking  and  washing,  when  her 
liealth  was  such  that  she  was  not  able  to  do  such  work. 
Defendant,  then  offered  to  read  the  depositions  of  Mrs, 
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Sarah  P,  Wynne^  taken  by  commission,  to  the  effect  ''that 
in  a  conversation  with  plaintiff,  in  the  summer  of  the  year 
in  which  the  parties  separated,  he  said  in  an  angry  manner 
that  he  never  intended  that  his  wife  should  Hve  with  him 
again  if  she  was  the  last  woman  in  the  world ;  that  he  had 
looked  at  her  many  times,  and  thought  that  it  was  well  for 
her  that  she  was  so  afflicted,  and  looked  so  pitiful,  or  he 
would  have  given  her  the  hickory.  Plaintiff  became  angry 
when  the  subject  was  first  named,  and  continued  so  during 
the  whole  conversation.  She  told  Mrs.  Word  of  this  con- 
versation in  the  fall  of  the  same  year." 

To  Cross  Interrogatories^  she  answered, ."  That  she  had 
had  conversations  with  Mrs.  Word,  who  stated  to  her,  that 
she  could  not  live  with  plaintiff  that  he  treated  her  so  un- 
kindly in  her  afflictions ;  that  she  never  heard  Mr.  Word 
say  that  her  husband  had  not  mistreated,  but  heard  her 
often  say  that  he  was  unkind  to  her,  and  she  could  not  live 
with  him." 

The  Court  rejected  these  depositions,  and  counsel  for  de- 
fendant excepted. 

Defendant  then  proposed  to  prove  by  the  depositions  of 
Rebecca  H,  Glass^  that  in  the  summer  of  the  next  year 
after  Word  and  his  wife  separated,  in  a  conversation  with 
plainti^,  respecting  his  wife,  she,  the  witness,  told  him  that 
she  thought  he  ought  to  see  his  wife  and  make  friends,  and 
try  to  live  together  again,  and  he  replied  in  an  angry  manner, 
that  he  never  wanted  witness,  or  any  person,  to  name  that 
subject  to  him  again,  for  he  could  neither  be  hired  or  per- 
suaded to  live  with  her  again,  and  if  she  were  to  live  with 
him  again,  he  would  not  treat  her  as  well  as  he  had  done. 
Plaintiff  appeared  very  angry.  Witness  informed  Mrs. 
Word  of  this  conversation. 

The  Court  rejected  the  evidence,  and  defendant  excepted. 

The  jury  found  for  the  plaintiff,  and  rendered  a  verdict  for 
a  total  divorce,  but  were  silent  on  the  subject  of  the  cost. 
The  counsel  for  defendant  insisted  that  she-  was  not  liable 
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for  cost,  and.that  judgment  could  not  be  entered  up  against 
her  for  the  same — the  verdict  being  silent  on  the  subject,  and 
she  being  a  femt  covert.  The  Court  held  otherwise,  and 
ordered  judgment  to  be  entered  up  against  defendant  for  the 
costs.    To  which  decision  defendant  excepted. 

RoBT.  W.  SiMMs,  for  plaintiff  in  error. 

Buchanan,  contra. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

Did  the  Court  err  in  rejecting  the  testimony  of  Mrs.  Wynn 
and  that  of  Mrs.  Glass?     We  think  so. 

The  plaintiff  had  to  make  out  a  case  of  "  willful  and  con- 
tinned  desertion"  of  him,  by  the  defendant,  "for  the  term 
of  three  years."  Cobb^s  Dig.  226.  The  testimony  of  these 
two  ladies,  was  such,  that  it  might  have  satisfied  the  jury, 
that  the  defendant's  desertion  of  the  plaintiff,  was  not  "  will- 
ful ;"  at  least  was  not  willful,  for  the  lime  after  the  first,  or 
second,  year  of  the  desertion,  but  was  compulsory — was 
owing  to  the  plaintiffs  opposition  to  her  staying  with  him,  or 
to  her  returning  to  him. 

If  he  "  was  consenting"  to  the  desertion,  the  desertion 
was  not  a  ground  for  a  divorce.  Cobb^s  Dig.  226.  And  the 
jury  might  have  inferred  from  this  evidence,  if  he  had  been 
before  them,  that  he  was  consenting  to  the  desertion — at 
least  for  the  time  subsequent  to  the  first  year  or  two  of  the 
desertion. 

The  testimony,. then,  ought  we  think  to  have  been  admit- 
ted. 

As  to  the  question  of  costs.  This  is  not  governed  by  the 
costs  Act  of  1842.  That  Act  was  amendatory  of  the  costs 
Act  of  1834,  which  was  amendatory  of  the  costs  Act  of 
1792.  This  Act  of  1792,  was  anterior  in  date,  to  the  first 
divorce  Act    Therefore,  it  could  not  be,  that  it  gave  costs  in 
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diYOTce  cases  brought  under  the  Act ;  it  must  have  been 
that  it  gave  costs  only  in  other  than  divorce  cases.  The  two 
Acts  amending  it,  do  not  add  to  the  cases  in  which  it  gives 
costs,  they  confine  themselves  to  the  cases  contained  in  the 
original  AcL  Therefore,  it  cannot  be,  that  these  two  amend- 
ing Acts  regulate  costs  in  divorce  cases— or,  in  any  way, 
apply  to  divorce  cases. 

The  question  of  costs  in  divorce  cases,  stands,  then,  sub- 
ject to  be  decided  by  the  common  law.  And  the  common  law 
puts  alimony,  fees  to  the  wife's  counsel,  and  costs  all  on 
the  same  footing,  and  makes  the  question  who  is  to  pay 
them,  depend  on  the  ability  to  pay  them,  of  the  parties 
respectively.  As,  however,  marriage  bestows  the  wife's 
property  on  the  husband,  in  the  absence  of  a  marriage  con- 
tract, the  presumption,  prima  facie  is,  that  the  husband  is 
the  only  party  able  to  pay  them ;  and,  consequently,  the 
husband  is  prima  facicy  liable  to  pay  them.  This  he  may 
rebut  by  showing  that  the  wife  is  able  to  pay  them. 

In  the  present  case,  the  evidence  as  to  the  ability  of  the 
parties  respectively,  if  there  was  any  such  evidence,  is  not 
in  the  record,  and  therefore  we  cannot  tell  whether  the  Court 
did  or  did  not  decide  the  question  of  costs,  according  to  the 
principles  above  stated,  as  those  governing  the  questioa 
The  question  however  will  be  opened,  as  we  have  to  grant 
a  new  trial,  on  the  other  point ;  and  its  final  decision  can 
be  regulated  by  those  principles. 

We  therefore  do  not  decide  the  question  about  the  costs, 
but  merely  say,  what  we  do,  on  the  question,  to  let  it  be 
JEUown  which  way  we  incline. 

New  trial  granted. 
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J.  S.  &  L.  BowijB  &L  Co.,  plaintiffs  in  error,  ys.  Maddox  & 

Goldsmith,  dofendants  in  error. 

[1.J  Gestures  or  exclamations  or  bearing,  whish  are  used  as  Toluntary  vehiclef 
•f  thoaght,  are  an  acted  language^  which  ia  no  more  admissible  in  eridene^ 
in  a  man's  favor,  than  his  spoken  words  to  the  same  efibct  would  be. 

[S.]  It  is  error  to  charge  the  jury  that  circumstances  can  not  outweigh  positive 
testimony. 

[Z.]  Persons  who,  by  their  acts,  hold  themselTcs  out  as  members  of  a  firm, 
wbeo  they  actually  are  not  such  members,  are  liable  as  such,  only  to  those 
yersona  who  have  acted  on  the  faith  of  the  truth  of  the  appearance. 

Complaint,  in  Chattooga  Superior  Court.  Tried  before 
Judge  Cbook,  March  Term,  1859. 

J.  S.  &  L.  Bowie  &  Co.,  of  Charleston,  South  Carolina, 
brought  suit  against  George  B.  T.  Maddox,  Josiah  E.  Mad- 
dox, and  Andrew  J.  Goldsmith,  partners  in  trade  under  the 
name  and  firm  of  Maddox  &  Goldsmith,  on  a  promissory 
note  for  $735  99,  dated  15th  October,  1857,  and  payable 
six  months  after  date,  signed  "  Maddox  &  Goldsmith." 

George  B.  T.  Maddox  pleaded  the  general  issue;  and 
farther,  that  he  was  not  a  partner  of  said  firm  of  Maddox  fx. 
Goldsmith  at  the  time  said  note  was  gi^ren,  and  did  not  sign 
ihe  same,  nor  authorize  any  one  to  do  so  for  him. 

During  the  progress  of  the  trial,  the  defendant,  George  B. 
T.  Maddox,  amongst  other  things,  offered  to  prove  by  witness 
Samuel  Hawkin^^  what  his  conduct  was,  and  how  he  looked 
and  demeaned  himself,  when  informed  by  the  witness  that 
it  was  understood  in  Charleston  that  he  was  one  of  the  firm 
•f  Maddox  &  Goldsmith. 

To  this  testin\ony  plaintiff  objected,  upon  the  ground,  that 
the  defendant  could  not  thus  manufacture  evidence  for  him- 
selC  The  Court  overruled  the  objection  and  admitted  the 
testimony,  and  plaintiff  excepted. 

After  the  testimony  on  both  sides  was  closed,  the  Court 
charged  the  jury,  as  requested  by  counsel  for  defendant? 
^  that  while  the  acts  or  declarations  of  defendant  are  compe- 
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tent  evidence  to  show  that  he  was  a  partner  in  the  firm,  yet 
such  circumstances  will  not,  and  cannot  outweigh  positive 
proof  that  he  was  not  a  partner,  unless  it  appears  by  the 
proof  that  he  held  himself  out  to  the  public  as  a  partner  to 
give  the  firm  credit." 

The  Court  further  charged,  at  the  request  of  counsel  for 
defendant, '^  that  if  they  believed  from  the  evidence,  that 
Dr.  G.  B.  T.  Maddox  sold  goods  in  Summerville,  Georgia,  in 
the  early  part  of  1857,  down  to  20th  September,  1857, 
on  his  own  account,  without  any  partner,  and  in  Septem- 
ber sold  out  to  Maddox  &  Goldsmith,  who  carried  on  the 
business  until  February,  1858,  when  Harlow  bought  out 
one  partner,  and  afterwards  the  other;  then  defendant  was 
not  a  member  of  the  firm  on  15th  October,  1857,  and  the 
jury  must  find  for  the  defendant,  unless  he  did,  or  said 
something,  which  came  to  the  knowledge  of  plaintifiis,  to 
induce  them  to  believe  that  he  was  a  member  of  the  firm  at 
the  time  the  note  bears  dale. 

To  which  charges  plaintiff  excepted. 

The  jurj  found  for  the  plaintiffs  as  against  Josiah  E.  Mad- 
dox and  Andrew  J.  Goldsmith,  but  for  the  defendant  G.  B. 
T.  Maddox. 

Whereupon,  counsel  for  plaintiff  moved  for  a  new  trial, 
on  the  ground  that  the  Court  erred  in  the  rulings  and 
charges  above  stated,  and  excepted  to. 

The  Court  overruled  the  motion  for  a  new  trial,  and  plain- 
tiff's excepted,  and  assigned  as  error  said^refusal. 

Dabnet,  for  plaintiffs  in  error. 

Shropshire,  contra- 

By  the  Court. — Stephens  J,  delivering  the  opinion. 

[1.]  We  think  the  Court  erred  in  admitting^the  testimony 
that  Dr.  Maddox  manifested  surprise  on  being  informed, 
that  in  Charlestdh  he  was  regarded  as   a    member  of  thii 
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firm.    This  was  used  as  evidence  that  he  was  7ioi  a  mem- 
ber.   What  more  verity  is  there  in  a  gesture  or  exclamation 
of  surprise,  than  in  plain  words  expressing   the  same  emo- 
tion?   Yet,  his  words   to  that  effect  would  be  confessedly 
inadmissible.     To  admit  either  the  one  or  the  other,  would 
open  a  wide  door  for  the  introduction  of  manufactured  evi- 
dence.   There  are  a  great  many  cases  where  the  conduct  of 
a  person  may  be  introduced  as  evidence   for   himself,  but  il 
is  sufficient  to  remark   that  they   are  not  cases,   as   in  this 
instance,  where  gestures  or  exclamations,  or  even  an  ^* elo- 
quent silence,"  are  used   as  voluntary  vehicles  of  thought. 
It  would  be  exceedingly  difficult  to  distinguish  this  from  the 
case  of  spoken  language,  it  is  acted  language — the  one  be- 
ing quite  as  voluntary  as  the  other. 

[2.]  We  think  the  Court  erred  also,  in  charging  the  jury 
that  circumstances   could   not  outweigh   direct   testimony. 
Direct  or  positive  testimony  might  come  from  a  very  unre- 
liable person,  or  coming  from  a  source  of  great  respectability 
might  yet  break  down  under  the  weight  of  its  own  absurdity. 
It  is  impossible,  therefore,   to  fix   any  uniform  value  upon 
direct  or  positive  testimony  as  such.     It  is  equally  impossible 
to  fix  a  uniform  value  upon  circumstantial  evidence  as  such. 
fa  many  cases  the  one  justly  outweighs  the  other,  while   in 
many  others  the  preponderance  is  precisely  reversed.     But 
strictly  speaking,  the  evidence  on  both  sides  of  this  case  was 
only  circumstantial.     The  testimony  that  Dr.  Maddox   sold 
out,   for  instance,  is  only  a  circumstance  raising  an    im- 
probability that  he  was  again   immediately  connected  with 
the  firm.     No  witness  could  know  that  he  was  noi  a  mem- 
ber  of  the  firm,  except  the  members  of  the  firm  themselves. 
All    other  people  are  necessarily  left  only  to  infer  it,  if  they 
get  to  that  conclusion  at  all. 

[3.3  ^e  think  the  Court  was  right  in  holding,  that  per- 
sons who  are  mere  apparent  partners  as  distinguished  from 
actual  partners,  are  responsible  as  such,  only  to  those  who 
liave   acted  on  the  faith  that  the  appearance  was  according 
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to  the  reality.  The  whole  foundation  of  holding  such  per- 
sons liable,  is  good  faith.  There  can  be  no  breach  of  faith 
where  no  faith  has' been  refused. 

Judgment  rerersed. 


Benj.  Barfield,  administrator,  de  bonis  nouj  of  Wivtfked 
Barfield,  deceased,  plaintiff  in  error,  vs.  William  V. 
Kino,  and  others,  defendants  in  error. 

To  9.  bill  filed  by  an  administrator  to  recover  assets,  the  defendants  set  up  the 
statute  of  limitations.  The  complainant  insisted,  that  the  defendants  held  bjr 
fraad ;  the  defendants  met  that  reply,  by  insisting,  that  the  heirs  had  notice 
of  the  fraud,  for  the  statutory  period,  before  the  suit.  The  Coort  charged, 
that  if  the  heirs  had  such  notice,  the  administrator  was  barred. 

ileldf  That,  as  there  might  have  been  debts  to  be  paid,  by  the  administrator, 
and,  as,  the  heirs  might  have  been  persons  laboring  under  disabilities  to  sne, 
(he  charge  was  erroneous. 

In  Equity,  from  Spalding  County.  Tried  before  Judge 
Bull,  at  May  Term,  1859. 

This  was  a  bill  filed  by  Benjamin  Barfield,  administrator 
de  bonis  non,  of  Winifred  Barfield,  deceased,  against  Wil- 
liam V.  King,  Milly  Barfield  and  Sarah  Barfield. 

The  bill  states,  in  substance,  that  said  Winifred  Barfield, 
in  her  lifetime,  drew  a  lot  of  land  in  originally  Muscogee, 
now  Harris  county ;  and  about  1829,  she  agreed  to  sell  the 
same  to  one  Noel  Matthews,  and  sent  her  son,  Samuel  Bar- 
field,  to  consummate  said  sale,  and  that  he  receired  for  said 
land,  a  negro  woman  Sophia,  and  her  child  Sawney,  and  the 
sum  of  two  hundred  dollars  in  money.  That  at  that  timc^ 
the  said  Samuel  and  his  brother,  John  Barfield,  and  his  sis- 
ters, the  said  Mflly  and  Sarah,  all  li^ed  with  their  mother^  the 
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said  Winifred,  and  said  negroes  were  brought  by  Samuel  to 
his  mother's,  where  they  remained  until  her  death,  about  the 
year  1830. 

The  bill  further  charges,  that  said  Samuel  fraudulently 
took  the  bill  of  sale  for  said  negroes  to  himself  and  in  his 
name,  and  which  he  concealed  from  his  mother  during  her 
life;  that  she  was  illiterate,  unable  to  read  or  write,  but  al- 
ways claimed  the  negroes*  and  had  the  possession  and  con- 
trol of  them  as  long  as  she  lived,  and  her  right  and  title  was 
iiilly  recognized  and  admitted  by  said  Samuel 

The  bill  further  states,  that  after  the  death  of  said  Wini- 
fred, one  Asa  Sessions,  her  son-in-law,  became  her  adminis- 
trator, but  failed  to  claim  or  administer  said  negroes  as  part 
of  her  estate,  but  allowed  said  Samuel  to  take  and  hold  the 
same  as  his  own.    And  the  bill  charges,  that  there  was,  in 
the  opinion  of  complainant,  a  fraudulent  and  corrupt  under- 
standing and  collusion  between  said  Asa  and  said  Samuel  in 
reference  to  said  negroes.    That  said  Asa  closed  up  said  ad- 
ministration in  a  very  short  time,  and  obtained  letters  of  dis- 
mission therefrom,  and  soon  thereafter  became  insolvent; 
and  since  his  death,  his  childrea  have  received  consideiable 
amounts  of  money  or  other  things  of  value  from  said  Samuel. 
The  bill  further  charges,  that  after  the  death  of  said  Wini- 
fred, the  said  Samuel  claimed  and  held  said  negroes  under 
said  fraudulent  bill  of  sale,  and  that  the  defendants,  Milly 
and  Sarah  Barfield,  were  cognizant  of  said  fraudulent  claim 
and  concealment. 

The  bill  further  states,  that  Samuel  Barfield  died  in  the 
year  1852  or  1853,  and  said  negroes  and  their  increase  came 
into  the  possession  of  the  defendants,  William  V.  King,  Mil- 
ly Barfield  and  Sarah  Barfield,  who  have  held  the  same  ever 
since;  that  said  negroes  and  their  increase  now  number 
about  fifteen.  That  defendant.  King,  was  appointed  the  exe- 
cutor ofsaid  Samuel,  who  left  a  will  devising  and  bequeath- 
ing all  his  estate  to  said  Milly  and  Saraph,  his  single  sisters. 

m 
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The  bill  further  states,  that  in   1853,  complainant  com- 
menced his  action  of  trover  against  the  defendants,  for  the 
recovery  of  said  negroes,  to  which  action  defendants  pleaded 
the  statute  of  limitations,  and  complainant  avers  that  he  U 
unable  at  law  to  overcome  said  plea,  and  catf  sustain  edI 
establish  his  claim  only  in  and  by  the  aid  of  a  Court  of  EqQi- 
ty,  by  reason  of  the  fraudulent  concealment  aforesaid,  and 
the  minority  of  many  of  the  parties,  beneficially  interested  at 
the  time  of  Winifred  Barfield's  death,  &c. ;  and  that  neither 
complainant,  nor  those  represented  by  him  as  administrator 
aforesaid,  had  any  notice  or  knowledge  of  the  title  of  said 
Winifred,  in  and  to  said  negroes,  or  of  the  fraudulent  prac- 
tices, acts  and  concealments  aforesaid,  until  a  short  time  be- 
fore the  commencement  of  said  action  of  trover. 

The  prayer  of  the  bill  is,  that  defendants  be  decreed  to  de- 
liver up  said  slaves,  and  to  account  for  their  hire,  that  the 
same  may  be  administered  as  the  estate  of  said  Winifred,  and 
distributed  according  to  law. 

Defendabts  answered  the  bill,  denying  all  its  material  al- 
legations, and  further  relied  upon  the  statute  of  limitations. 
The  bill  was  sitbsequently  amended,  alleging  that  in  the 
year  1853,  complainant  and  one  Nathaniel  H.  King  filed 
their  bill  against  defendants,  concerning  said  negroes,  and 
prayed  for  a  writ  of  ne  exeat ^  which  bill  was  sanctioned,  and 
a  ne  exeat  issued.     Afterwards,  a  motion  was  made  to  dis- 
charge said  writ,  and  upon  the  hearing  thereof,  at  chambers^ 
before  Judge  Stark,  defendant,  William  V.  King,  ofifered  in 
evidence  a  certain  forged  deed,  purporting  t6  have  been  exe- 
cuted by  Winifred  Barfield  to  Samuel  Barfield,  for  the  lot  of 
land  drawn  by  her  in  Muscogee  county,  bearing  date  7th 
January,  1828,  and  witnessed  by  Uriah  Askew  and  Joseph 
Boggs;  that  said  deed  was  afterwards  examined  and  inspec- 
ted by  his  counsel  and  then  delivered  to  defendant,  Kiogr 
who  promised  to  record  the  same,  which  he  has  never  done,, 
and  which  he  has  now  in  his  custody  or  control,  and  com- 
plainant prays  he  may  answer  fully  concerning  the  same 
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During  the  trial,  complainant  proposed  to  prove  by  David 
H.  Martin  and  Gilbert  J.  Greeny  his  counsel  in  the  cause^ 
that  the  original  writ  of  ne  exeat,  mentioned  in  the  bill,  was 
lost,  and  that  the  copy  offered  in  evidence  was  a  true  copy  of 
said  original;  and  that  the  answers  of  William  V.  King,  with 
the  exhibits  thereto  attached  to  said  bill,  were  lost,  and  no 
copy  thereof  was  in  existence.      And  also,  to  prove  that  at 
the  trial  before  Judge  Stabk,  King,  the  defendant,  produced 
and  exhibited  the  deed  mentioned  in  the  amendment  to  com- 
plainants' bill,  and  which  deed  said  defendant,in  his  answer 
to  the  amendment,  and  in  his  answer  to  the  notice  to  pro- 
duce the  same  to  be  used  in  the  trial,  denied  having  pro- 
duced at  the  hearing  at  chambers  before  Judge  Stark.     De- 
fendant objected  to  the  competency  of  these  gentlemen  as 
witnesses,  upon  the  ground  that  they  came  to  the  knowledge 
of  the  facts  proposed  to  be  proven,  by  reason  of  and  pending 
their  relation  as  attorneys;  and  therefore,  excluded  by  Act 
of  1850.      The  Court  sustained  the  objection  and  excluded 
the  witnesses,  and  complainant  excepted. 

At  the  conclusion  of  the  testimony,  the  Court  charged  the 
jury^  amongst  other  things,  that  if  the  heirs  of  Winifred  Bar- 
field  had  notice  of  the  facts  and  circumstances  which  are  re- 
lied on  to  show  fraud,  then  the  statute  of  limitations  com- 
menced to  run  against  them  from  the  time  of  such  notice. 
That  it  is  a  general  principle  that,  in  cases  of  fraud,  the  stat- 
ute does  not  commence  running  until  the  discovery  of  fraud. 
If  the  distributees  of  Winifred  Barfield  were  defrauded  by 
Samuel  Barfield,  and  the  circumstances  constituting  the  fraud 
irere  concealed  from  ihem,  or  not  discovered  by  them,  then 
the  statute  would  not  run  against  them  until  the  discovery  ; 
and  in  order  to  determine  this  question,  it  was  proper  to  con- 
sider the  circumstances  as  disclosed  by  the  evidence ;  the 
age  of  the  parties;  their  remoteness  from  or  proximity  to  the 
•cene  of  the  transactions ;  the  nature  of  the  transactions — 
that  if  they,  the  heirs,  or  Sessions,  the  administrator  of  Mrs. 
Barfield,  were  acquainted  with  the  facts  and  circumstances^ 
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and  Sessions  suffered  the  statutory  period  to  elapse  without 
bringing  suit^  then  he  and  his  successors  in  administration 
are  barred,  &c.    To  which  charge  complainant  excepted. 

The  jury  found  and  decreed  for  the  defendants.  "Where- 
upon complainant  moved  for  a  new  trial  on  the  following 
grounds : 

1st.  Because  the  verdict  was  contrary  to  the  evidence  and 
the  weight  of  evidence. 

2d.  Because  the  Court  erred  in  rejecting  the  testimony  of 
Martin  and  Green,  counsel  for  complainant. 

3d.  Because  the  Court  erred  in  its  charge  to  the  jury. 

The  Court  overruled  the  motion  for  a  new  trial,  and  com- 
plainant excepted. 

Mabtin;  Gbeen  ;  and  Gibson,  for  plaintiff  in  error. 
Alfobd  ;  Dotal  ;  and  Peeples  &  Cabaniss,  contra. 
By  the  Court. — Benning  J.  delivering  the  opinion. 

All  the  questions  in  the  case,  are  included  in  the  motion 
for^a  new  trial.  We  may,  therefore,  confine  ourselves  to  that 
motion. 

The  Court  overruled  that  motion  ;  was  the  Court  right  in 
doing  so? 

The  grounds  of  the  motioM  were  three ;  of  which  it  is  not 
necessary  to  consider  the  first. 

The  second  was,  the  rejection  "  of  the  testimony  of  Mar- 
tin and  Green,  counsel  for  complainant." 

We  think  it  clear,  that  the  facts  sought  to  be  proved  by 
these  gentlemen,  came  to  their  knowledge,  during  the  exis- 
tence of  the  relationship  of  client  and  attorney,  between  them 
and  the  complainants  in  the  ne  exeat  suit,  and,  by  reason  of 
that  relationship.  And  the  statute  says,  that  ^  it  shall  not  be 
lawful  for  any  attorney  at  law,  or  in  equity,"  '*  to  gire  testi- 
mony" of  such  facts.     Cobb  Dig.  280. 

The  Court,  then,  was,  we  think,  right  in  exclndiog  these 
two  gentlemen  as  witnesses. 
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The  third  ground  of  the  motion,  was  the  charge  of  the 
Court 

A  part  only  of  the  charge  was  objected  to,  in  this  Court ; 
the  part  which  says,  "that  if  the  heirs  of  Winifred  Barfield? 
had  notice  of  the  facts  of  the  fraud,  the  statute  of  limitationf^ 
commenced  running  against  them,  from  the  time  of  such 
notice. 

It  is  probable,  that  the  impression,  which  this  part  of  the 
charge  made  on  the  jury,  and  which  it  was  the  Court's  in- 
tention, that  it  should  make  on  them,  was,  that  notice  of  the 
fraud,  to  the  heirs,  was  notice  of  it|  to  the  administrator,  and 
therefore,  that,  if  there  had  been  four  years  notice  of  the  fraud 
to  them,  the  suit,  althought  not  a  suit  by  them,  but  by  the 
administrator,  was  barred. 

Wa«  this  a  proper  impression  to  be  made  on  the  jury  ? 
We  think  n«t.  It  may  be  that  there  were  debts  to  pay.  If 
there  were,  the  administrator  was  entitled  to  have  the  assets, 
to  pay  the  debts,  even  although  he  might  not  be  entitled  to 
them,  to  distribute  to  the  next  of  kin.  The  negligence  of 
the  next  of  kin,  might  affect  their  own  rights,  but  it  could 
not  affect  the  rights  of  the  creditors.  Indeed,  if  there  were 
creditors,  would  mere  inaction  in  the  next  of  kin,  be  at  all 
prejudicial  to  them — they  having  the  right  'to  no  part  of  the 
asitets,  except  such  as  might  remain,  after  the  payment  of  the 
debts  ?  If,  then,  there  were  debts,  notice  of  the  fraud  to  the 
next  of  kin,  was  not  sufficient  to- bar  the  right  of  the  admin- 
istrator. And  it  is  not  alleged,  or  proved,  that  there  were  no 
debts. 

For  this  reason,  then,  this  part  of  the  charge,  was,  we  think, 
erroneous. 

It  was  amiss,  we  think,  for  another  reason.  It  does  not 
appear,  who  the  heirs  were;  it  is  not  alleged  in  the  answer,  or 
proved  by  the  evidence,  who  they  were.  It  may  be,  there- 
fore, that  they,  or  some  of  them,  were  persons  laboring  under 
someof  the  disabilities  to  sue,  mentioned  in  the  statute  of  lim- 
itations.    If  they  were,  those  statutes  would  not  begin  to  run 
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against  them,  even  though  they  had  notice  of  the  fraud,  un- 
til the  removal  of  such  disabilities.  Yet  the  charge  is  abso- 
lute and  general,  and  therefore,  is  a  charge  as  much  covering 
the  case  of  heirs  laboring  under  disabilities,  as,  the  case  of 
heirs  not  laboring  under  disabilities. 

For  these  reasons,  then  we  think,  that  this,  the  third  ground 
of  the  motion,  was  good. 

Judgment  reversed. 


A.  H.  Foster,  and  others,  plaintiffs  in  error,  vs.   Lekper  k 

Menafee,  defendants  in  error. 

[1.]  A  party  on  the  record,  who  at  the  trial,  has  no  interest  in  the  erent  of  the 
suit  may  be  examined  as  a  witness.  The  Central  Rail  Road  ^  Bunking  C: 
ttv.  Hinea^  Perkifis  ^  Co.  19  Ga.  Rep.  203,  affirmed. 

[2.]  The  copy  of  a  letter  purporting  to  have  been  written  by  defendants  to 
plaintiffs,  is  inadmissibln,  there  being  no  proof  that  it  was  ever  receired  or 
eren  sent. 

[3.]  Letters  written  by  defendant  acknowledging  the  terms  of  the  contra<)l 
sufficient  to  take  the  case  out  of  the  statute  of  frauds. 

[4.]  If  plaintiff*  calls  two  days  before  the  time,  when  bacon  is  to  be  delirert^ 
at  the  request  o{  defendant,  and  is  told  that  it  will  not  be  delivered  becaost 
it  has  been  sold  to  others,  no  further  demand  is  necessary. 

[5.]  If  the  evidence  fully  supports  the  verdict,  it  will  not  be  set  aside  on  the 
^ound  of  excessiveness. 

« 

Assumpsit,  in  Catoosa  Superior  Court.  Tried  befort 
Judge  CaooK,  at  May  Term,  1859. 

This  was  an  action  by  Michael  Dickson,  Thomas  A« 
Buford,  and  Alexander  H.  Foster,  against  John  Leeper  and 
E.  P.  Menafee,  partners  under  the  name  and  stylo  of 
Leeper  &  Menafee,  for  the  recovery  of  damages,  alleged  in 
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their  declaration  to  haye  been  sustained  by  reason  of  the 

failure  and  refusal  of  defendants  to  deliver  to  plainti£fs  at 

MurfreesborO;  in  the  State  of  Tennessee,  sixty  thousand 

pounds  of  bacon,  as  they  had  agreed  and  undertaken  to  do. 

The  declaration  further  alleged  that  said  defendants  agreed 

and  contracted  to  deliver  said  bacon  at  the  place  aforesaid, 

by  the  20th  March,  1857,  at  and  for  the  price  of  nine  cents 

per  pound,  and  that  plaintiffs,  on  that  day,  demanded  said 

bacon,  and  were  ready  to  pay  for  the  same,  but  defendants 

failed  and  refused  to  deliver  the  same,  and  that  said  bacon 

was  worth  at  that  time  15  cents  per  pound,  and  plaintiff's 

thereby  were  damaged  the  sum  of  $3,600. 

The  case  was  submitted  upon  the  evidence  and  charge  of 
the  Court  The  jury  found  for  the  plaintiffs  six  hundred 
dollars.  Defendants  moved  for  a  new  trial  on  the  following 
grounds: 

1st  Because  the  Court  erred  in  permitting  Alexander  H. 
Foster,  one  of  the  parties  plaintiffs,  on  the  record,  to  be  ex- 
amined as  a  witness  for  the  plaintiffs. 

2d.  Because  the  Court  erred  in  excluding  from  the  jury 
the  copy  letter  from  defendants  to  A.  H.  Foster,  one  of  the 
plaintifis  dated  12th  March,  1857,  which  was  tendered 
in  evidence  by  defendants. 

3d.  Because  the  verdict  is  contrary  to  the  evidence,  and 
strongly  and  decidedly  against  the  weight  of  the  evidence, 
and  contrary  to  law. 

4th.  Because  the  verdict  is  against  the  charge  of  the 
Coart  in  this,  that  the  Court  charged  the  jury,  *^  that  it  was 
necessary  for  plaintiffs  to  prove  that  they  were  ready  to  com- 
ply with  said  contract  on  their  part,  by  paying  the  money 
for  the  bacon,  before  they  were  entitled  to  recover.''  There 
being  no  evidence,  as  defendants  insist,  that  plaintiffs  were 
ready  so  to  comply. 

5th.  Be'^ause  the  jury  found  contrary  to  the  charge  of  the 
Court  in  this,  that  the  Court  charged,  *Uhat  the  plaintiffs 
"Were  not  entitled  to  recover  (the  amount  being  more  thaa 
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iSlO)  unless  they  accepted  part  of  the  bacoDy  and  actually  re- 
ceived the  same,  or  gave  something  as  earnest  to  bind  the 
bargain,  or  in  part  payment,  or  there  was  some  note  or 
memorandum  in  writing,  signed  by  the  parties  to  be  charged, 
or  by  their  agents  thereunto  lawfully  authorized."  Defen- 
dants insisting  that  there  was  no  evidence  of  any  such, 
acceptance,  part  payment,  or  note  or  memorandum  in  writ- 
ing. 

6th.  Because  the  Court  erred  in  refusing  to  charge,  as 
requested  in  writing  by  the  defendants'  counsel,  that  if  the 
jury  believed  that  the  bacon  was  to  be  delivered  at  Mur- 
freesboro,  on  or  after  the  20th  March,  and  plaintiffs  never 
called  for  it  on  or  after  that  date,  then  the  defendants  are 
not  liable;  that  calling  for  the  bacon  on  the  18ih  March 
would  be  no  compliance  with  a  contract  to  deliver  on  the 
20th,  or  up  to  1st  April.  In  other  words  plaintiffs  must  show 
that  they  demanded  or  called  for  the  bacon  on  the  day  it 
was,  by  the  contract,  to  be  delivered,  and  that  they  were 
ready  to  pay  the  money  for  it,  and  failing  to  prove  this^  they 
cannot  recover.  And  in  lieu  of  said  charge  thus  requested 
the  Court  charged  the  jury,  that  if  they  believed  that  one  of 
the  plaintiffs  called  on  defendants  before  the  day  for  the 
delivery  of  the  bacon — say  on  Ihe  18th  March,  and  defen* 
dants  informed  him  that  the  bacon  had  been  sold  to  other 
parties,  then  it  was  not  necessary  for  plaintiffs  to  show  thai 
they  again  called  on  the  20th,  the  day  the  bacon  was  to 
have  been  delivered  as  per  contract,  provided  they  should 
think  that  a  contract  had  been  proved. 

7th.  Because  the  damages  were  excessive. 

After  argument,  the  Court  set  aside  the  verdict,  and 
granted  a  new  trial  on  the  third,  fourth  and  fifth  gronnds  of 
the  motion. 

To  which  decision  plaintiffs  excepted. 

Dabnet;  McConnell;  and  Akin,  for  plaintiffs  in  error. 
Waxkeb  ;  and  Hacxett,  contra. 
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By  tht  Court. — Lumpkin  J.  delivering  the  opinioiL 

[ij  Was  Foster  a  competent  witness  for  the  plaintiffs  ?  We 
hold  that  he  was  upon  the  authority  of  the  Central  Rail'- 
road  fy  Banking  Co.yVS.  Hines^  Perkins  4*  Co,,  (19  Oa.  Rep. 
203,)  with  which  we  are  satisfied. 

[2.]  Was  the  Court  right  in  excluding  as  testimony  from 
the  jury,  a  copy  of  a  letter,  purporting  to  have  been  written 
by  defendant  to  Foster,  the  12th  of  March,  1857  ?  We 
think  so ;  for  this  reason,  amongst  others,  that  it  did  not  ap- 
pear that  the  original  was  ever  received  by  him,  or  even  that 
it  was  sent. 

[3.]  Does  this  case  come  within  the  statute  of  frauds  ? 
We  think  not.  The  letters  of  the  defendant  contain  a  sufl^- 
cient  acknowledgement  of  the  contract 

[4.]  The  request  asked  of  the  Court  was  not  law,  even 
admitting  that  the  bacon  was  to  be  delivered,  and  paid  for, 
between  the  2Cth  of  March  and  the  Ist  of  April,  1857.  If 
the  plaintiff  called  on  the  18th  of  March  to  get  the  bacon, 
in  accordance  with  the  wishes  of  the  defendants,  as  commu- 
nicated in  their  letter,  and  was  informed  by  them  that  they 
could  not  comply  with  their  contract,  for  that  they  had  sold 
the  bacon  bought  for  him  to  others,  that  dispensed  with  any 
future  or  further  demand  or  offer  to  comply  with  their  con- 
tract by  Foster,  &  Co. 

f 5.]  Nor  do  we  think  the  recovery  excessive.  Defendants 
proposed  to  sell  Foster  sides  at  12|  or  13  cents,  and  that  is 
the  best  proof  of  what  bacon  was  worth  at  the  lime.  And 
the  clerk  of  defendants  testifies  that  the  difference  between 
the  price  of  sides  and  the  hog  round,  was  from  1  to  1| 
eent&  This  will  leave  a  margin  sufficiently  broad  to  cover 
the  damages,  and  that  too  after  deducting  the  expenses  of 
famishing  casks  and  packing. 

£6.]  The  evidence,  we  think,  was  ample  to  support  the 
▼erdict  This  is  a  plain  case;  the  price  of  bacon  rose,  and 
the  defendants  considered  it  better  to  risk   a  recovery   in 
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damages  rather  than  comply  with  their  contract    The  jury 
likely  did  right. 

Judgment  reversed. 


Robert  L.  Roddt  and  wife,  and  others,  plaintiffs  in  error, 
vs.  Aaron  J.  Cox,  defendant  in  error. 

• 

A  joint  tenant  cannot  maintain  trover  against  bis  co-tenant,  except  in  a  caae 
where  one  haa  taken  several  possession  to  the  exclusion  of  the  other;  and 
in  such  a  case,  the  measure  of  his  recovery  is  the  value  or  his  interest  ia 
the  particular  property,  after  allowing  his  co-tenant  the  value  of  his  interest 
in  all  other  property  covered  by  the  same  joint  title,  and  held  by  the  plaintif 
adversely  to  his  co-tenant.  In  other  words,  a  recovery  in  such  a  case,  is  a 
severance  of  the  joint  tenancy,  and  the  defendant  may  refuse  a  severance  as 
to  the  part  in  his  adverse  possession,  unless  the  plaintiflT  submits  to  a  severe 
ance  of  that  part  of  the  joint  property  which  may  be  held  by  him  in  the  like 
adverse  possesion. 

In  Equity,  in  Monroe  Superior  Court.  Decision  on  de- 
murrer, by  Judge  Cabaniss,  at  chambers,  21st  June,  1859. 

The  following  judgment  pronounced  by  Judge  Cabaniss, 
the  presiding  Judge,  sustaining  the  demurrer,  sets  out  all  tb# 
facts  necessary  to  a  full  understanding  of  the  case,  and  tbe 
opinion  of  this  Court,  viz : 

The  bill  in  this  case  is  filed  by  R.  L.  Roddy  and  wife,  W. 
L.  Lampkin  and  wife,  R.  N.  Martin,  and  Andrew  Dunn,  and 
alleges  that  they  are  children,  and  heirs  at  law  of  Josee  Dunn, 
deceased ;  that  they  are  the  only  sisters  and  brother  of  Da* 
vid  A.  Dunn,  of  Pike  county,  Alabama,  deceased,  and  claim 
to  be  heirs  at  law  of  said  David  A«  Dunn,  together  with  his 
widow;  that  said  Josee  Dunn,  before  his  death,  made  and 
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executed  his  last  will  and  testament,  in  and  by  which  he 
gave  and  bequeathed  to  his  said  son,  David  A.  Dunn,  certain 
negroes  and  property  therein   named,  whitfh  he  left  in  the 
possession  of  Stephen  H.  Martin,  as  trustee  for  his  said  son, 
and  his  heirs,  and  not  to  be  subject  to  amy  of  the  debts  of 
his  said  son,  but  that  he  should  have  the  income  thereof 
yearly ;  that  said  Stephen  H.  Martin  took  possesion  of  said 
property  and  held  the  same  in  trust  for  said  David  A.  Dunn, 
to  pay  him  the  income  thereof  yearly  during  his  life,  and  to 
hold  the  remainder  for  his  heirs;  that  said  David  A.  Dunn 
never  had  any  estate  in  said  property,  except  the  annual 
profits  thereof;  that  said  Stephen  H.  Martin  held  said  pro- 
perty in  trust  as  aforesaid  for  many  years,  until  said  David 
A.  Dunn  removed  to  the  State  of  Alabama,  when  he  deliver- 
ed said  property  to  a  trustee  appointed  in  said  State,  viz: 
Franklin  A.  Rutherford,  who  took  charge  of  the  same  in 
'  terms  of  the  original  trust ;  that  said  David  A.,  married  Oc- 
tavia  Rutherford,  in  said  State  of  Alabama,  and  afterwards 
died,  leaving  no  child,  but  leaving  his  said  wife  Octavia,  and 
his  sisters  and  brother,  the  complainants  in  this  bill,  his  heirs 
at  law,  and  his  estate  is  subject  to  distribution  among  them 
according  to  the  laws  of  said  State,  his  widow  being  entitled 
to  one-fourth,  and  his  next  of  kin  to  the  remaining  three- 
fourths. 

It  is  further  alleged,  that  said  Franklin  A.  Rutherford  filed 
a  bill  in  the  Chancery  Court  of  Pike  county,  Alabama,  and 
had  the  estate  of  said  David  A.  Dunn  decreed  insolvent,  and 
that  said  property  was  not  subject  to  his  debts,  but  that  he 
had  only  a  life  interest  in  the  same,  and  thereupon  the  said 
property  was  turned  over  to  said  Rutherford  for  distribution 
among  the  heirs  at  law  of  said  David  A.,  and  the  complain- 
aats  charge  that  said  property  is  subject  to  distribution  be- 
tween them  and  the  widow  of  the  said  David  A.  Dunn. 

It  is  alleged,  that  the  widow  of  said  David  A.,  has  inter- 
married with  one  Aaron  J.  Cox,  to  whom  said  Franklin  Ruth- 
erford has  turned  over  all  of  said  property  and  negroes,  ex- 
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cept  one,  and  that  he  has  since  moved  to  some  distant  State, 
and  that  he  and  said  Rutherford  both  reside  beyond  the  ju- 
risdiction of  this  State. 

It  is  further  alleged,  that  one  of  said  negroes,  by  the  name 
of  Troupy  ran  away  from  said  Cox,  and  came  to  the  house 
of  Robert  L.  Roddy,  one  of  the  complainants,  in  whose  pos- 
session he  has  since  been  with  the  approval  of  the  other  com- 
plainants. 

It  is  further  charged,  that  said  Aaron  J.  Cox  has  commen- 
ced his  action  of  trover  in  Monroe  Superior  Court  against 
said  Robert  L.  Roddy  for  said  negro  Troup.  And  complaia- 
ants  allege  that  they  are  jointly  interested  with  said  Aaron  J. 
Cox,  in  said  negro,  and  are  entitled  to  have  said  negro .  par- 
titioned among  them,  share  and  share  alike,  and  for  this  pur- 
pose they  pray  that  he  may  be  sold,  and  that  the  proceeds  of 
the  sale  and  hire  of  said  negro  be  divided  amongst  them,  if 
it  shall  be  found  that  said  Cox  has  not  received  more  than 
his  share  of  the  estate  of  said  David  A.  Dunn,  deceased,  but 
they  charge  that  he  has  received,  and  has  now  in  his  posses- 
sion some  where  in  the  western  States,  all  the  remainder  of 
said  estate,  amounting  to  greatly  more  than  the  value  of  said 
negro  Troup. 

They  pray  that  said  Cox  be  enjoined  from  further  prose- 
cuting said  action  of  trover,  and  that  said  Cox  and  Rnther- 
ford  may  be  decreed  to  account  to  and  with  the  complainants 
for  the  amount  and  value  of  the  negroes,  which  are  in  the 
possession  of  said  Cox,  together  with  their  hire,  deducting 
from  (he  same  his  share,  acquired  by  virtue  of  his  intermar- 
riage with  the  widow  of  said  David  A.  Dunn,  and  his  share 
of  the  boy  Troup. 

To  this  bill,  defendants  have  demurred,  upon  the  follow- 
ing grounds,  viz : 

1st.  For  want  of  equity  in  the  bill. 

2d.  That  the  complainants  have  no  interest  in  the  proper- 
ty sued  fur,  and  no  right  to  recover  it,  but  that  it  passed  un- 
der the  will  of  Josee  Dunn,  deceased,  to  Octavia  Dunn,  widow 
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of  said  David  A.  Dunn,  as  his  sole  heir  at  law,  according  to 
the  laws  of  this  State,  where  said  will  was  made;  and  upon 
her  intermarriage  with  Aaron  J.  Cox,  the  negro  in  dispute 
vested  absolutely  in  him  by  virtue  of  his  marital  rights. 

3d.  That  the  bill  is  multifarious. 

The  first  two  grounds  of  demurrer  may  be  considered  to- 
gether, as  they  are  virtually  the  same,  for  if  the  second  is 
true,  the  first  is  necessarily  so ;  if  the  complainants  have  no 
interest  in  the  negro  sued  for,  it  follows  as  a  necessary  con- 
sequence, that  there  is  no  equity  in  the  bill  to  entitle  them  to 
relieC 

The  question  made  by  the  demurrer  is,  who  are  the  heirs 
at  law  of  David  A.  Dunn,  deceased,  in  the  sense  of  the  term 
*  heirs,"  as  used  by  Josee  Dunn  in  his  last  will  and  testa- 
ment? Are  they  only  to  be  considered  "heirs"  who  are 
such  according  to  the  laws  of  Georgia,  where  the  will  was 
made,  or  are  they  to  be  held  to  be  his  heirs,  who  are  such 
according  to  the  laws  of  Alabama,  where  David  A.  Dunn 
was  domiciled  at  the  time  of  his  death  ?  According  to  the 
allegations  in  the  bill,  the  last  will  and  testament  of  Josee 
Dunn  was  made  and  executed  in  Georgia,  where  the  testator 
*  at  that  time,  and  at  his  death,  was  domiciled.  By  that  will, 
he  bequeathed  the  negro  in  controversy  together  with  other 
property,  to  his  son  David  A.  Dunn,  to  be  held  in  tiust  by 
Stephen  H.  Martin  for  said  David  A.  Dunn  and  his  heirs,  not 
to  be  subject  to  any  of  the  debts  of  his  said  son,  but  he  was 
to  have  the  annual  profits  of  the  same.  David  *A.  Dunn, 
after  the  death'  of  his  father,  moved  to  Alabama,  and  the 
negro  was  removed  to  the  same  State,  and  went  into  the  pos- 
session of  the  trustee  appointed  in  that  State.  David  A. 
Dunn  there  intermarried  with  Octavia  Rutherford,  and  after 
the  lapse  of  some  years,  died,  leaving  no  issue. 

According  to  the  laws  of  the  State  of  Alabama,  the  heirs 
at  law  of  a  man,  who  dies  without  issue,  leaving  a  widow, 
are  his  widow  and  next  of  kin,  the  next  of  kin  being  broth- 
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ers  and  sisters,  if  any ;  the  widow  is  entitled  to  one-fourth, 
and  his  next  of  kin  to  three-fourths  of  his  estate. 

Admitting  (and  that  is  the  question  made  by  the  demurrer) 
that  only  a  life  estate  in  the  negro  sued  for  was  bequeathed 
to  David  A.  Dunn  with  remainder  to  his  heirs,  the  complain- 
ants insist  that,  according  to  the  law  of  the  domicil  of  said 
David  A.  Dunn,  at  the  time  of  his  death,  they  are  heirs  at 
law  of  said  David  A.,  and  are  entitled  to  their  respective 
shares  of  his  estate,  and,  being  his  heirs,  are,  in  that  right, 
entitled  to  their  shares  of  the  negro  Troup. 

The  defendants  reply,  that  the  property  passes  under  the 
willofJosee  Dunn,  deceased,  and  his  will  must  be  construed 
according  to  the  law  of  his  domicil,  and  according  to  that 
law,  the  widow  of  David  A,  Dunn,  who  died  without  issue, 
is  his  sole  heir  at  law,  and  is  entitled  to  the  property  be- 
queathed to  him  and  his  heirs.  They  insist  that  the  word 
^  heiri,"  must  be  construed  according  to  the  law  of  the 
domicil  of  Josee  Dunn,  and  not  according  to  the  law  of  the 
domicil  of  David  A.  Dunn. 

In  consideration  of  this  question,  it  is  essential  to  bear  in 
mind,  that  the^  property  in  dispute  descends,  not  as  the  pro- 
perij/  of  David  A.  Dunn  to  his  heirs  at  law,  but  as  the  propei- 
ty  of  Josee  Dunn,  first  to  his  son  David  A.,  during  his  life, 
and  after  his  death  to  his  heirs. 

If  it  is  to  be  distributed  as  the  property  of  the  estate  of 
David  A.  Dunn  among  his  heirs,  it  would  unquestionably 
go  to,  and  be  distributed  among  those,  who  are  his  heirs  at 
law  according  to  the  law  of  his  domicil  at  the  time  of  his 
death.  But  it  was  his  property  only  during  his  life;  at  his 
death  all  his  right,  title  and  interest  in  it,  and  all  dominion 
and  control  over  it,  ceased  forever.  According  to  the  facts 
admitted  by  the  demurrer,  he  had  no  right  to  direct  the  dis- 
position of  it  by  will,  nor  did  it  derive  any  inheritable  quali- 
ty from  him  under  the  law  of  his  domicil;  its  inheritable 
quality  comes  from  another  source;  from  Josee  Dunn,  and 
the  disposition  made  of  the  property  in  his  wilL     After  the 
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death  of  David  A.  Du&n,  it  descends  not  from  his  estate  ta 
his  heirs,  but  from  the  estate  of  Josee  Dunn  to  the  heirs  of 
David  A.  Dunn.  Who,  then,  are  the  heirs  of  David  A.  Dunn, 
in  the  sense  and  meaning  of  that  terra,  as  used  by  Josee 
,  Dunn  in  his  will  ? 

The  rule  of  construction  in  such  cases,  long  and  universal- 
ly Tecognized  by  the  Courts  of  all  countries,  where  systems 
of  enlightened  jurisprudence  prevail,  must  settle  this  ques- 
tion. The  rule  in  regard  to  wills  and  testaments  of  person- 
al property  is  thus  laid  down  in  Ston/^s  Conflict  of  Lawsj 
See.  469,  a  : 

^In  such  cases,  where  the  will  or  testament  is  made  in 
the  place  of  the  domicil  of  the  testator,  the  general  rule  of 
the  common  law  is,  that  it  is  to  be  construed  according  to 
the  law  of  the  place  of  his  domicil  in  which  it  is  made. 
A  will,  therefore,  made  of  personal  estate  in  England,  is  to 
be  construed  according  to  the  meaning  of  the  terms  used  by 
the  law  of  England;  and  this  rule  equally  applies,  whether 
the  judicial  enquiry  as  to  its  meaning  and  interpretation 
arises  in  England  or  in  any  other  country." 

'^A  will  must  be  interpreted  according  to  the  law  of  the 
country  where  it  is  made,  and  where  the  party  making  the 
will  has  his  domicil." 

Lord  Ch,  Lyndhursty  in   Trotter  vs.  Trotter,  4  Blights 
Reports,  N.  &  502. 

*'The   same  rule  will  apply  to  the  ascertainment  of  the 
persons  who  are  to  take  under  a  will  or  testament,  when  it 
ia  made  by  words  designating  a  particular  class,  or  descrip- 
tion of  persons.    Who   are  the  proper  persons  entitled  to 
take  under  the  designatio  personarum  is  a  point  to  be  ascer- 
tained by  the  law  of  the  place  where  the  will  is  made,  and 
the  testator  is  domidled.    Thus,  for  example,  if  a  testator 
should  bequeath   his  personal  estate  to  his  ^  heir  at  law,'' 
who  is  the  person  entitled  to  take  under   that  description, 
will  depend  upon  the  law  of  his  domicil.     If  domiciled  in 
England,  it  will  be  the  eldest  son ;  if  domiciled  in  most  of 
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the  States  of  America,  it  will  be  all  his  children.  So  if  a 
person  domiciled  in  Holland,  should  bequeath  his  property 
to  the  •'male  children"  of  certain  persons,  and  the  question 
should  arise,  as  well  it  might,  whether  by  '*male  children'' 
be  meant  male  descendants,  that  is,  descendants  claiming 
through  males  only,  the  question  would  be  decided  by  the 
the  interpretation  put  upon  those  words  by  the  law  of  Hol- 
land."    Story's  Con.  of  Laws^  Sec.  479,  e. 

The  same  rule  is  laid  down  by  the  Supreme  Court  of  the 
United   States  in  the  case  of  Harrison  ei  aL  vs.  Nixon,  0 

Pc/cr^,483. 

In  that  case,  the  testator,  Matthias  Aspden,  willed  that  hw 
estate,  real  and  personal,  should  go  to  the  party,  who  would 
be  his  lawful  heir,  in  case  there  might  arise  any  doubts  on 

that  head. 

The  bill  was  filed  in  the  Circuit  Court  of  the  eastern  dis- 
trict of  Pennsylvania,  by  Samuel  Packer  vs.  Henry  Nixon, 
executor  of  the  last  will  and  testament  of  Matthias  Aspden, 
in  which  he  alleged,  "that  on  the  6th  day  of  December,  in 
the  year  of  our  Lord,  1791,  one  Matthias  Aspden,  Esquire,  a 
citizen  of  the  State  of  Pennsylvania,  made  and  executed 
his  last  will  and  testament,  bearing  date  the  same  day  and 
year  wherein  and  whereby  he  gave  and  bequeathed  all  his 
estates,  real  and  personal,  to  his  heir  at  law."  The  com- 
plainant alleged  himself  to  be  the  heir  at  law  of  the  deceased, 
and  prayed  an    account  and  distribution  of  his  personal 

The  defendant  answered,  among  other  things,  that  the 
property  of  the  testator  was  claimed  by  John  Aspden,  of 
London,  as  entitled  thereto,  under  the  devise  of  said  testator, 

as  his  heir  at  law.  . 

Pending  the  suit,  petitions  were  filed  by  George  Harnsoo 
and  others,  who  claimed  to  have  distribution  among  them, 
of  the  estate  of  the  testator,  as  the  party  contemplated  by  tfce 
will  and  prayed  that  the  Court  would  direct  inquiries  tobe 
made  as  to  their  respective  claims.    The  Court  ordered  that 
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it  be  referred  to  a  Master  to   examine,  and  state  the  pext*of 
kin  to  the  testator 

.  The  Master  reported  that  John  Aspden  was  "  heir  at  com- 
mon law,"  and  the  Circuit  Court  decreed  that  the  executor 
should  account  to,  and  pay  over  to  John  Aspden,  the  heir 
at  law  of  the  said  Matthias  Aspden,  deceased,  the  personal 
estate  in  his  Iiands,  after  paying  debts,  &c  From  this 
decree  George  Harrison  and  others  took  an  appeal  to  the 
Supreme  Court. 

The  domicii  of  the  testator  was  not  distinctly  averred  in 
the  bill,  and  the  Supreme  Court  Held  that  an  averment  of 
the  testator's  domicii  was  indispensable,  and  that  a  true 
interpretation  could  not  be  made  until  the  country  by  whose 
laws  the  will  was  to  be  interpreted  was  first  ascertained ; 
and  the  case  was  remanded  to  the  circuit  Court  for  the  pur- 
pose of  having  suitable  amendments  made  in  this  particular. 

Mr.  Justice  Story,  who  delivered  the  opinion  of  the  Court 
said : 

"  The  present  is  the  case  of  a  will :  and  so  far,  at  least,  as 
the  matter  of  the  bill   is  concerned,  is  exclusively  confined 
to  personalty  bequeathed  by  that  will.     And  the  Court  are 
called  upon  to  give  a  construction  to  the  terms  of  the  will; 
and  in  an  especial  manner  to   ascertain,  who  is  meant  by 
the  words  heir  at  law,  in  the   leading  bequest  in  the  will. 
The   language   of  wills  is  not   of  universal   interpretation, 
Iiaving  the  same  precise  import   in  all  countries,  and  under 
all  circumstances.     They  are  supposed  to  speak  the  sense  of 
the  testator,  according  to  the  received  laws  or  usages  of  the 
country  where  he  is  domiciled,  by  a  sort  of  tacit  reference, 
unless  there  is  something   in  the  language,  which  repels  or 
controls   such  a  conclusion.     In   regard  to  personalty,  in  an 
especial  manner,  the  law  of  the  place  of  the  testator's  domi- 
cii governs  in   the  distribution  thereof,  unless  it  is  manifest, 
that  the  testator  had  the   laws   of  some  other  country   in 
view. 

"No   one  can  doubt,  if  a   testator  born  and  domiciled  in 

VOL,  XXIX. — 20. 
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England  during  his  whole  life  should,  by  his  will  give  his 
personal  estate  to  his  heir  at  law,  that  the  descriptio  persome 
would  have  reference  to,  and  be  governed  by  the  import  of 
the  term  in  the  sense  of  the  laws  of  England.  The  iiiiport 
of  them  might  be  very  different,  if  the  testator  were  born 
and  domiciled  in  France,  in  Louisiana,  Pennsylvania,  or  in 
Massachusetts.  In  short,  a  will  of  personally  speaks  accord- 
ing to  the  laws  of  the  testator's  domicil,  where  there  are  no 
other  circumstances  to  control  their  application:  and  to  raise 
the  question,  what  the  testator  means,  we  must  first  ascer- 
tain what  was  his  domicil,  and  whether  he  had  reference  to 
the  laws  of  that  place,  or  to  the  laws  of  any  foreign  countr}'. 

"  The  opinion  of  the  Court  distinctly  and  clearly  recog- 
nizes the  doctrine  that  the  import  of  the  words  "heir at 
law,  is  to  be  ascertained  by  reference  to  the  law  of  the 
testator's  domicil;  and  he,  and  no  one  else,  is  heir  at  law, 
whom  that  law  makes  such.  And  the  case  was  remanded 
to  have  an  averment  of  the  testator's  domicil  at  the  execu- 
tion of  the  willy  and  at  his  death,  inserted,  so  that  the  coun- 
try by  whose  laws  the  will  was  to  be  interpreted  might  be 
ascertained.  When  that  was  done,  there  was  no  doubt  as 
to  the  application  of  the  rule." 

Th(^  same  rule  is  recognized  by  Chancellor  Kent,  in 
Holmes  vs.  RemserijA  Johnson's  CK  Rep.  460. 

"The  succession  to  and  distribution  of  personal  property 
is  regulated  bj  the  law  of  the  owner's  domicil,  and  not  by 
the  lex  loci  rei  sitoe.^^ 

Sec.  481,  Story^s  Con.  of  Laws^  is  quoted  and  relied  oxi 
by  counsel  for  complainants. 

"The  universal  doctrine  now  recognized  by  the  common 
law,  although  formerly  much  contested,  is  that  the  succes- 
sion to  personal  property  is  governed  exclusively  by  the  law 
of  the  actual  domicil  of  the  intestate  at  the  time  of  bis 
death.  It  is  of  no  consequence  what  is  the  country  of  the 
birth  of  the  actual  intestate,  or  of  his  former  domicil,  or 
what  is  the  actual  situs  of  the  personal  property  at  the  tim^ 
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of  his  death ;  it  devolves  upon  those  who  are  entitled  to 
take  it  as  heirs  or  distributees,  according  to  thelavvof  his 
actual  domicil  at  the  time  of  his  death.'' 

It  has  been  already  remarked,  that  the  property  in  dispute 
does  not  descend  as  the  property  of  David  A.  Dunn — if  it 
did,  the  doctrine  in   the  section  above  quoted  would  be  ap- 
plicable.    It  is  not  inherited  from  him,  but  passes  under  the 
will  of  Josee  Dunn,  after  the  termination  of  the   life  estate 
of  David  A.  Dunn,  to  the  heirs  of  David  A.  Dunn.     Who 
those  "  heirs"  are,  and  who  answer  that  descriptio  persona- 
rum  must  be  ascertained  by  reference  to  the   import  of  the 
term  according  to  the   laws   of  Georgia,  the   place  of  the 
testator's  domicil  at  the  making  of  the  will,  and  at  his  death. 
When  he  used   the  word  "heirs,"  the   presumption  is,  he 
meant  those  who  are  heirs  according  to  the  laws  of  Georgia, 
and   not   those   who   are   heirs    according  to   the  laws  of 
Aiabama — until  this  presumption  is  removed,  it  is  conclu- 
sive— it  may  be  removed  by  showing  that  at  the   time  the 
will  was  executed,  the  testator  had  reference  to  the  laws  of 
Alabama,  and   not  to  those  of  Georgia,  but  this  does  not 
appear  in  the  will  itself,  or  otherwise.    Construing,  then,  the 
word  "heirs"  according  to  the  laws  of  Georgia,  the  widow 
of  David  A.  Dunn,  who  died  without  issue,  is  his  sole  heir 
fX  law — and  as  such  the  property  bequeathed  by  the  will  of 
Josee  Dunn  to  his  son  David  A.,  and  after  his  death  to  his 
heirs,  passed  to   her  and   her  alone,  and  not  to  her  and  the 
next  of  kin  of  David  A.  Dunn,  jointly,  according  to  the  laws 
ot  Alabama. 

If  the  Court  is  correct  in  this  construction  of  the  word 
''  heirs"  in  the  will  of  Josee  Dunn,  the  complainants  have 
no  interest  in  the  negro  sued  for,  and  no  right  to  recover. 

This  view  being  decisive  of  the  case  according  to  the 
question  made  by  the  demurrer,  it  is  unnecessary  to  deter- 
mine the  other  ground,  further  than  to  say,  that  in  the 
opinion  of  the  Court  the  bill  is  multifarious,  but  that  defect 
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can  be  cured  by  amendment,  and  the  bill  will  not  be  dis- 
missed on  that  sjround. 

The  Court  will  not  consider  and  decide  the  question, 
whether  the  property  bequeathed  by  Jos^e  Dunn  in  his  will 
to  his  ^'on  David  A.  Dunn  did  not,  according  to  the  legal 
import  and  effect  of  the  terms  used,  vest  absolutely — that 
question  not  being  raised  by  the  demurrer,  and  being  re- 
served for  argument  on  the  plea.  If  the  judgment  of  the 
Court  on  the  demurrer  should  be  reversed,  the  Court  will 
then  hear  and  determine  the  other  question  at  the  proper 
time. 

It  is  ordered  and  adjudged  by  the  Court,  that  the  demur- 
rer be  sustained,  and  that  the  bill  be  dismissed  on  the  ground 
that  the  complainants  have  no  interest  in  the  negro  sued  for, 
and  have  no  right  to  the  relief  they  seek,  the  widow  of  David 
A.  Dunn  being  his  sole  heir  at  law,  and  as  such  is  entitled  to 
the  property  bequeathed  to  him  and  his  heirs  in  the  will  of 
Josee  Dunn,   deceased. 

To  which  decision,  counsel  for  complainants  except. 

Peeplks  &  Cabaniss;  Trippe  &  Stevens,  for  plaintiffs 
in  error. 

JoHX  Rutherford  ;  and  A.  D.  Hammond,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

We  concur  with  the  Court  below,  that  there  is  no  equity 
in  this  bill,  but  our  view  of  the  rights  of  the  parties  is  very 
different  from  that  expressed  by  Judge  Cabaniss.  Whether 
the  estate  given  by  the  will  of  Josee  Dunn,  to  his  son  David, 
was  a  fee  simple,  or  only  life  estate,  Avith  remainder  to  his 
heirs  at  law,  and  in  the  latter  case  whether  the  heirs  at  law 
are  only  the  widow,  or  are  the  widow  together  with  the  rest 
of  kin,  are  questions  which  were  strenuously  argued  before  us, 
but  which  both  sides  at  last  besought  us  not  to  decide,  if  a 
decision  of  them  could  be  avoided. 
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We  think  such  a  decision  not  at  all  necessary  to  a  disposi- 
tion of  the  case,  and  will  therefore  refrain  according  to  the 
wishes  expressed  to  us,  from  giving  our  views  upon  these 
points  indicated;  but  will  content  ourselves  with  stating  the 
reasons  why  we  think  that,  upon  any  one  of  the  views  sug- 
gested, this  bill  was  unnecessary,  and  therefore  without 
equity. 

If  the  estate   conveyed,  was  a   life  estate  to  David,  with 
remainder  to  his  heirs  at  law,  and  the  widow  is  sole  heir, 
then  the  bill  fails  for  the  reason  assigned  by  Judge  Cabaniss, 
that  is  to  say  the  complainants   simply   have  no  interest  in 
the  matter.     But  suppose  the  heirs  at  law  to  be  the  widow, 
together  with  the   complainants,    who  are  the   next  of  kin. 
This  was   decidedly   the   favorite  hypothesis   of  the  com- 
plainants.    If  it  be  the  true  one  what  need  have  they  for  the 
biil?-^ihey,   who   are   defendants  in    the  trover  case,  and 
Cox,  who  is  plaintiff,  are  Joint  tenants  of  tlie  negro.     What 
need  has  one  joint  tenant  for  an    injunction  to  restrain  his 
co-tenant  from  recovering  the  property  from  him  ?     His  de- 
fence at  law  is  good,  and  he  needs  no   more.     But  it  maybe 
suggested  that  although,  as  a  general  rule,   one  joint  tenant 
can  not  maintain  trover  against  liis   co-tenant;  yet  he  may 
do  so  when,  as  in  this  case,  the  tenant  in  possession  sets  up 
his  own  adverse  claim  to  the   whole,  to  the  exclusion  of  his 
co-tenant.     This   also  is  true;  but  in   such  a   case   the  re- 
covery  is  founded  on  a  partition.     Neither  joint  tenant  is 
entitled  to  recover  from  the  other,  under  any  circumstances, 
the  entire  property  jointly  owned,   but  only  the  value  of  his 
own  interest  in  it.     Such  a  case  results  in  di  partition  of  the 
joint   jyrnperty — the  whole  property    which  is  held  by  the 
same  joint  title.     They  may,   if  thoy  choose,   remain  joint 
tenants,  but  either  has  the  riglit    to  a  severance.     This   is 
a  severance  of  the  whole,  and  not   of  a  part.     Now  the  bill 
alleges   in   this  case,  that  Cox,  the  plaintiff  in  trover,  has  in 
his    possession,  to  the  exclusion  of  his  joint  tenants,  much 
more  than  his  share  of  the  whole  joint  property.     If  so,  he 
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is  not  entitled  to  recover  his  interest  in  the  particular  negro, 
Troup,  whom  Dr.  Roddy  happens  to  have  in  his  possession. 
Cox  cannot  insist  on  a  severance  as  to  Troup,  without 
allowing  it  as  to  all  the  rest.  Upon  the  supposition  that  the 
property  is  to  remain  joint ^  one  joint  tenant  cannot  recover 
from  another  at  all;  his  recovery  must  be  based  upon  a 
severance,  and  then  the  measure  of  his  recovery  would  be 
the  value  of  his  interest  in  the  particular  property  sued  for, 
after  an  apportionment  of  the  whole.  But  an  apportion- 
ment in  this  case  defeats  the  right  of  recovery  at  all,  and 
there  was  no  need  of  an  injunction.  True,  the  bill  does 
more  than  ask  an  injunction ;  it  seeks  a  full  apportionment, 
and  it  is  contended  that  the  bill  ought  to  have  been  retained 
for  this  purpose.  It  cannot  be  retained  for  that  purpose,  be- 
cause of  the  want  of  jurisdiction  over  Cox,  who,  as  shown 
by  the  bill,  resides  out  of  the  State,  and  was  not  caught  in 
the  State  for  service.  This  part  of  the  bill  rests  upon  the 
other,  and  of  course  falls  with  it.  Without  the  injunction 
as  a  support  for  the  jurisdiction,  it  becomes  simply  a  suit  in 
this  Stale  against  a  resident  of  some  other  State,  who  does 
not  appear  ever  to  have  put  his  foot  inside  of  the  limits  of 
Georgia.  As  it  was  strongly  intimated  in  the  argument  that 
the  rights  of  these  parties  would  come  before  us  again,  upon 
the  points  which  we  do  not  decide,  I  will  not  pass  from  this 
part  of  the  si\bject,  without  indicating  a  point  on  which 
we  desire  to  have  authority  produced,  if  any  exists;  that 
point  is,  who  are  the  heirs  of  David  Dunn  (in  case  David 
did  not  take  a  fee)  meant  by  the  will  of  Josee  Dunn?  We 
do  not  feel  the  least  difficulty  in  holding  that  the  will  {Josee 
Dunn  having  died  domiciled  in  this  State)  must  be  con- 
strued according  to  the  laws  of  Georgia ;  but  we  cannot  see 
that  this  necessarily  leads  to  the  conclusion  that  the  widow 
is  the  only  heir  (there  being  no  children).  The  question 
with  this  assumption  then,  becomes  this;  who  are  the  heirs 
of  David  Dunn's  personal  property  according  to  the  laws 
of  Georgia^  he  having  died  domiciled  in  the  State  of  Aid' 
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bama?     The  heir   is  he  on  whom  the  law  casts  the  inheri- 
tance.    Different  laws  cast  it  on  different  persons,  but  still, 
he  on  whom  it  is  cast,  is  the  heir.     Then  on  whom  would 
the  laws  of  Georgia  cast  the  personal  property  (situate  in 
Georgia)  of  a  person  dying  intestate,  domiciled  in  Alabama? 
The  question  is  not,  on  whom  the   laws   of  Georgia  would 
cast  the  personal  property   of  David  Dunn,  if  he  had  died 
domiciled   in   Georgia;   that  is  a  supposititious  case.     The 
case   before  us  is,  when  he   died  domiciled    in  Jllabama. 
This  exhausts  two   out    of   the   three  possible   cases;  the 
other  is  that  of  a  fee  in  David.     In   that  case  the  property 
must   pass  through  the  hands   of  David's  administrator  or 
executor,   for  payment  of  debts  first,  and  then  for  distribu- 
tion according  to  law,  or  the  will,  if  there  be  one.     Of  course 
the  heirs  at  law   could  not  maintain  trover  before  this  has 
been  done,  and  there  is  no  need  of  an  injunction  to  restrain 
Cox  in  that  view;  but  it  is   suggested  that  this   has  been 
done,  and  that  the   decree  in  Alabama  is   an  adjudication 
that  the  property  belongs  for  distribution  to  the  heirs  at  law; 
that  whatever   estate  may  have  been   created  by  the  will  of 
Josee  Dunn,  it  is  now  res  adjudicata.    This  may  be  so  to 
the  extent  of  binding  those  creditors  who  were  parties  to 
decree,  or  it  may  be  so  without  any  qualification  whatever; 
but  then  if  so,  it  only   amounts  to  this — that  the  property 
belongs  to  the  heirs  at  law,  (if  more  than  one)  as  joint  ten- 
ants.   This  latter  case  we  have  already  shown,  needs  no  aid 
from  an  injunction;  so  that  in  any  of  the  three  views  taken 
of  the  interests  of  these  parties,  we  are  satisfied  there  was 
no  use  for  an  injunction,  and  no  jurisdiction  for  an  appor- 
tionment.    The  plaintiff  in   trover  can  submit  to  an  appor- 
tionment if  he  chooses,  but  there  is  no  power  here  to  enforce 
it  against  him. 

Judgment  affirmed. 
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Ruth  J.  McCune,  plaintifl'in  error,  vs.  Leroy  McMichael, 

defendant  in  error. 

One^  who  by  acts  or  declarations,  induces  another  to  buy  property,  as  the  prop- 
erty of  a  third  person,  is  thereby  estopped  from  setting  up  title  in  them^elve.s 
to  said  property ;  but  to  naake  such  acts  or  declarations  a  bar,  it  sho.uld  appear 
that  they  were  known  to  the  purchaser,  and  that  he  acted  upon  them,  and 
not  upon  his  own  knowledge  or  judgment. 

Trover,  in  Butts  Superior  Court.  Tried  before  Judge 
Cabaniss,  March  Term,  1859. 

This  was  an  action  of  trover,  by  Ruth  J.  McCune,  against 
Leroy  McMichael,  for  the  recovery  of  six  uegroes.  The  ne- 
groes were  by  the  last  will  and  testament  of  James  A.  Mc- 
Cune, bequeathed  to  plaintiff,  who  was  his  wife,  for  and  du- 
ring her  life,  remainder  to  his  four  children. 

It  appeared,  that  plaintiff  about  the  year  IS — ,  made  a 
division  of  certain  negroes  which  she  held  as  tenant  for  life, 
between  R.  W.  McCune  and  Leroy  McMichael,  her  son  and 
son-in-law,  and  remaindermen  in  and  under  v^^aid  will,  and 
delivered  them  to  the  parties.  R.  W.  McCinie  took  posses- 
sion of  the  negroes  thus  allotted  to  him,  and  held  them  until 
his  death,  as  did  also  McMichael.  After  the  death  of  R.  W. 
McCune,  James  H.  Stark  administered  on  his  estate,  and 
sold  these  negroes  as  part  of  his  estate,  and  Leroy  McMichael, 
the  defendant,  became  the  purchaser.  This  action  was 
brought  by  Ruth  J.  McCune,  the  tenant  for  life,  to  recover 
said  negroes  from  McMichael,  she  claiming  and  insisting 
that  her  life  estate  has  not  terminated,  and  that  she  is  enti- 
tled to  said  slaves. 

The  important  and  material  que:  ri^nis  in  the  case  and  to 
which  most  of  the  testimony,  which  was  voluminous,  was 
directed,  were,  first,  whether  plaintiff  had  relinquished  her 
life  interest  in  and  to  said  slaves,  when  she  made  the  divis- 
ion aforesaid,  and  suffered  them  to  go  into  the  possession  of 
of  R.  W.  McCune,  the   remainderman,  and  thereby  vested 
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them  absolutely  in  him,  or  whether  she  only  loaned  or  let 
him  and  McMichael  have  them  during  her  pleasure,  and 
until  she  should  call  for  them  ?  2d.  W  hether  plaintiff  as- 
sented to  the  sale  of  said  negroes  by  the  administrator  of  B. 
W.  McCune,  and  if  she  was  not  estopped  and  ci>ncluded  by 
such  assent  ? 

After  the  testimony  was  closed,  and  the  Court  charged  the 
jury,  counsel  for  plaintiff  requested  the  Court  to  charge  the 
jury,  that  in  order  to  enable  defendant  to  defeat  a  recovery, 
they  must  be  satisfied  that  he  did  not  himself  have  knowl- 
edge of  the  true  state  of  the  transaction  between  plaintifi 
and  R  W.  McCuue,  so  as  to  enable  him  to  act  upon  his  own 
information  and  judgment;  for  if  he  had  full  knowledge  of 
the  matter,  he  was  bound  to  act  in  accordance  with  the  law 
of  the  case.  And  also  that  defendant  was  influenced  to  pur- 
chase the  negroes  by  the  admissions  and  acts  of  plaintiff 
And  further,  that  if  they  were  satisfied  that  defendant  in  the 
purchase  of  said  negroes  did  not  act  upon  the  acts  or  admis- 
sions of  plaintiff,  then,  and  in  such  case,  it  is  the  privilege 
and  right  of  plaintiff  to  controvert  aud  disprove  the  truth  of 
any  admission  made  by  her  to  others;  and  if  the  evidence 
satisfied  them  that  the  admission  was  erroneous  and  untrue, 
ihey  should  find  according  to  the  truth,  notwithstanding 
such  admission. 

Which  request  the  Court  refused  to  charge,  but  charged 
the  jury  that  in  order  to  estop  or  conclude  a  party  by  an  act 
or  admission,  it  must  appear  that  such  party  understood  the 
subject  matter  at  the  time;  for  if  an  admissipn  be  made,  or 
an  act  done  without  fraud,  then  the  whole  matter  is  subject 
to  the  full  investigation  of  the  jury,  who  are  to  ascertain  the 
tnith^  and  find  accordingly. 

Plaintiff's  counsel  further  requested  the  Court  to  charge 
the  jury,  that  when  property  remains  in  the  possession  of  a 
tenant  for  life,  that  is  an  assent  to  the  entire  legacy,  and  the 
property  being  in  possession  of  Mrs.  McCune,  at  the  death  of 
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testator,  by  virtue  of  her  office  of  executrix,  and  there  remain- 
ing, necessarily  put  her  in  possession  with  her  assent. 
Which  the  Court  refused  to  charge. 

The  jury  found  for  the  defendant,  and  plaintiff  moved  for 
a  new  trial,  on  the  grounds  that  the  Court  erred  in  refusing 
to  charge  as  requested ;  that  the  Court  erred  in  admitting  in 
evidence  the  depositions  of  James  H.  Stark,  the  administra- 
tor of  R.  W.  McCune,  he  being  an  interested  witness,  and 
because  the  verdict  was  contrary  to  law  and  the  evidence. 

Baily;  Beech;  and  Gibson,  for  plaintiff  in  error. 

Lyon  &  Boyton  ;  Peeples  &  Cabaniss,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

We  see  no  error  in  the  record  in  this  case,  except  the  refu- 
sal of  the  Court  to  charge  as  requested ;  that  if  the  defend- 
ant when  he  purchased,  had  knowledge  of  the  plaintiff's  title; 
Ruth  J.  McCune  is  not  estopped  from  recovering  the  proper- 
ty, notwithstanding  her  declarations  to  Judge  Stark  and 
others,  unless  it  was  shown  that  McMichael  had  knowledge 
of  these  declarations,  and  acted  upon  them  in  buying  the 
negroes  at  the  administrator's  sale.  I  state  the  substance  or 
legal  tenor  of  the  request  only. 

Upon  the  next  trial  of  this  case,  the  first  question  to  be 
found  is,  was  the  surrender  of  the  life  estate  by  Mrs.  McCune 
to  the  remaindermen,  absolute  and  unconditional?  If  so, 
there  is  an  end  of  the  controversy.  She  is  not  entitled  to 
recover.  If,  however,  she  reserved  the  right  to  reclaim  the 
property,  she  is  entitled  to  recover,  unless  she  assented  to  the 
sale  of  the  wliole  interest  in  the  negroes,  by  the  administra- 
tor of  her  son,  and  induced  or  encouraged  McMichael  to  buy. 
In  that  event  she  is  equally  barred,  and  cannot  maintain  the 
action  which  she  has  instituted. 
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Now,  while  it  may  be  conjectured  that  she  did  this,  and 
the  moral  conviction  is  strong  that  she  did,  still  there  is  no 
evidence  that  her  acts  or  declarations,  as  testi^ed  to  by  Judge 
Stark,  Col.  Reid  and  wife,  and  others,  were  communicated 
to  McMichael  and  came  to  his  knowledge.  And  in  the  ab- 
sence of  any  such  proof,  it  must  be  presumed,  that  he  acted 
upon  his  own  knowledge  and  judgment.  He  admits  in  wri- 
ting, that  he  took  his  negroes  conditionally,  but  he  is  not 
sued  forlthem,  and  his  son  swears,  that  Rufus  W.  McCune 
did  so  likewise.  It  is  for  these  negroes,  bought  at  the  sale, 
that  McMichael  is  sued.  And  that  all  the  parties  were  pres- 
ent when  this  arrangement  was>agreed  upon. 

The  issues  therefore  to  be  submitted  to  a  future  jury,  are 
few  and  simple,  and  should  be  directly  passed  upon,  with- 
out being  encumbered  by  so  much  rubbish. 

Judgment  reversed. 


Chahles  Whelan,  plaintiff  in  error,  vs.  Edwards  &  Hack- 
ney, defendants  in  error. 

A  promise  to  pay  a  part  of  the  debt  of  aoothcr  in  discharge  of  the  whole,  has 
no  consideration  to  support  it,  unle;)s  that  other  be  a  party  to  the  new  con- 
tract. 

Assumpsit,  in  Coweia  Superior  Court.  Tried  before  Judge 
Hammond,  March  Term,  1859. 

This  was  an  action  by  Richard  H.  Edwards  and  William 
H.  Hackney,  merchants  and  partners  in  trade,  under  the  name 
and  firm  of  Edwards  &  Hackney,  against  Charles  Whelan, 
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for  the  recovery  of  one  hundred  and  fifty  dollars,  and  was 
predicated  upon  the  promise  contained  in  the  following  letter 
written  by  defendant,  and  addressed  to  one  of  the  plaintiflfs; 
to-wit : 

^^  Greensboro',  April  30,  1856. 
Mr.  R.  H,  Edwards : 

Dear  Sir:  I  received  yours  of  the  26th  inst.,  the  first  word 
since  I  left  Newnan.  You  say  you  will  take  the  ^l^O,  and 
be  the  loser  that  much.  I  regret  that  you  should  lose,  but  if 
you  can  tell  who  the  gainer  is,  or  ever  will  be  in  that  trans- 
action, I  will  feel  obliged  to  you.  Yet  I  hope  that  my  son 
Francis  will  be  the  gainer  by  being  able  to  take  a  retrospec- 
tiv^e  view  of  his  gambling,  drinking,  and  general  dissipation 
during  several  years  past  in  your  town.  I  hope  the  past  will 
be  by  him  received  in  such  a  way  as  to  be  a  valuable  lesson 
to  him.  I  am  led  by  his  high  regard  for  your  person  and 
interest  only,  to  pay  you  the  {8150;  as  to  the  value  he  receiv- 
ed, God  knows  it  was  anything  but  value;  his  value  was 
loss  of  sleep,  loss  of  money,  absence  from  his  family  and  bu- 
siness; and  worse  than  all,  loss  of  character  and  practice. 
Yet,  he  says,  you  are  one  ol  his  best  friends ;  as  such,  I  want 
you  to  advise  and  admonish  and  reprove  him  for  the  past, 
and  caution  him  against  the  future.  You  arc  able  to  give 
him  a  lesson  of  experience.     Be  his  friend,  and  1  am  yours. 

CPIARLES  WHELAN." 

P.  S. — '*  Will  you  risk  my  sending  the  money  by  mail  to 
Newnan,  having  the  letter  registered,  and  take  the  postmas- 
ter's receipt.  C.  WHELANV 

The  defendant's  son,  Francis,  was  owing  plaintiffs,  one  hun- 
dred and  seventy-two  dollars  and  nine  cents,  besides  interest, 
by  four  promissory  notes,  and  the  hundred  and  fifty  dollars, 
promised  to  be  paid  in  the  foregviing  letter,  was  in  payment 
of  those  notes,  and  which  defendant  afterward  refused  to 
pay. 

Plaintiffs  proved  by  Richard  M.  Hackney,  that  at  plain- 
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tiffs  request,  he  called  on  defendant  in  the  town  of  Newnan, 
and  asked  him,  if  he  had  written  a  letter  to  R.  H.  Edwards ; 
he  said  he  had,  and  that  he  did  intend  to  pay  gl50,  but 
he  had  changed  his  mind,  having  been  written  to  by  so 
many  of  his  son's  creditors.  Witness  and  defendant  were 
talking  about  debts  due  by  defendant's  son  to  Edwards  & 
Hackney ;  defendant  said  he  was  much  obliged  to  them  for 
waiting  with  his  son ;  that  he  had  sent  the  money  to  Hugh 
Buchanan  to  pay  this  debt,  but  did  not  send  any  instructions 
to  him  what  to  do  with  it ;  that  he  thought  he  had  paid  all 
his  son*s  debts,  but  afterwards,  receiving  so  many  letters 
about  his  son's  grocery  debts,  he  concluded  not  to  pay  any 
more. 

The  presiding  Judge  charged  the  jury,  who  returned  a  ver- 
dict for  the  plaintiffs  for  ?150.  Whereupon,  defendant 
moved  for  a  new  trial,  on  the  following  grounds: 

1st.  That  the  Court  erred  in  admitting  the  evidence  of 
Richard  M.  Hackney,  to  prove  that  the  promise  contained  in 
the  letter  of  defendant,  was  a  promise  to  pay  to  Edwards  & 
Hackney,  and  not  to  R.  H.  Edwards — counsel  for  defend- 
ant objecting  to  the  admission  of  the  testimony  at  the  time 
it  was  offered. 

2d.  That  the  Court  erred  in  admitting  said  letter  in  evi- 
dence, the  same  not  containing  any  promise  to  pay  a  debt 
due  to  Edwards  &  Hackney — defendant's  counsel  objecting 
to  the  same  at  the  time. 

3d.  Because  the  Court  erred  in  charging  the  jury,  that  the 
letter  written  by  defendant  contained  a  sufficient  promise  to 
pay  the  debt  due  by  his  son,  William  F.  Whelan  to  Edwards 
&  Hackney,  provided  plaintiffs  had  proved  a  consideration 
for  said  promise. 

4th.  Because  the  Court  erred  in  charging  the  jury,  that 
Edwards  being  a  member  of  the  firm  of  Edwards  &  Hack- 
ney, a  promise  made  to  him  to  pay  a  debt  of  the  firm,  was 
as  binding  as  if  made  to  Edwards  &  Hackney,  provided  they 
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believed  that  defendant's  undertaking  was  to  pay  a  debt  due 
to  Edwards  &  Hackney. 

5th.  Because  the  verdict  of  the  jury  is  contrary  to  law  and 
evidence,  &c. 

The  Court  overruled  the  motion  for  a  new  trial.  Where- 
upon defendant  excepted,  and  assigned  said  decision  as  error. 

Buchanan  &  Wright,  for  plaintiff  in  error. 
R.  W.  SiM3is,  contra. 

By  the  Court, — Stephens  J.  delivering  the  opinion. 

1st.  The  letter  of  Charles  Whelan  contains  a  reference  to 
some  debt  which  his  son  Francis  owed  to  Richard  H.  Ed- 
wards; and  upon  the  recognized  principle  of  explaining  a 
latent  ambiguity,  or  to  state  the  same  thing  in  perhaps  a  more 
satisfactory  form,  upon  the  principle  of  reading  the  letter  in 
the  light  of  surrounding  circumstances,  when  the  debt  to 
which  reference  is  made  is  not  stated  upon  the  face  of  the 
paper,  it  was  competent  to  show  what  debts  existed,  and 
perhaps  even  to  show  to  which  particular  one  the  reference 
was  made  ;  but  then  the  parol  evidence  should,  as  I  think, 
have  been  in  harmony  with  the  letter,  and  not  contradictory 
to  it.  The  letter  spoke  of  a  debt  to  Edwards,  the  proof  rela- 
ted to  a  debt  to  Edwards  &.  Hackney.  For  my  own  part,  I 
think  the  evidence  was  inadmissible.  And  for  a  similar  rea- 
son, I  think  the  letter  itself  was  inadmissible.  It  did  not 
support  the  declaration.  The  declaration  sets  forth  a  promise 
to  pay  a  debt  to  Edwards  &  Hackney,  but  the  letter  shows 
a  promise  to  pay  a  debt  to  Edwards. 

2d.  But  while  my  colleagues  were  not  quite  content  to  re- 
pose upon  the  foregoing  view,  we  are  all  agreed  that  there 
was  no  consideration  to  support  the  promise  in  this  case.  Ii 
is  the  naked  case  of  a  promise  to  pay  the  debt  of  another; 
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there  is  no  consideration,  either  of  gain  to  the  promisor  or  of 
loss  to  the  promisee.     It  is  loo  clear  for  argument,  that  there 
was  no  gain  to  Whelan,  biU  it  was  said  there  was  loss  to  Ed- 
wards.   The  letter  (referring  to  another  which  Whelan  had 
received  from  Edwards)  does  use  this  language:    "You  say 
you  will  take  the  $150,  and  be  the  loser  that  much."     This 
obviously  was  meant  to  say,  "  and  be  the  loser  of  the  remain- 
dtrP    He  then  adds  :   "  I  will  give  the  $150.''     True,  here 
was  an  offer  to  accept  one  hundred  and  fifty  dollars  in  dis- 
cbarge of  the  whole  debt,  and  a  promise  to  give  it.     But  the 
son  was  not  a  party  to  that  arrangement  nor  privy  to  it. 
Suppose  Edwards  had  sued  him  for  the  whole  one  hundred 
and  seventy  dollars,  would  it  have  been  any  defence  for  him 
to  say,  "  you  have  agreed  to  discharge  nje?''     This  is  a  test. 
Even  if  Edwards  had  got  the  one  hundred  and  fifty  dollars 
in  money,  what  would  prevent  him  from  collecting  iliedebt 
from  the  son  ?    If  another  man  pays  my  debt  for  me,  without 
my  consent^  it  is  no  payment  for  me.     I  remain  liable.     If  this 
arrangement  had  been  made  between  all  three  of  the  parlies^ 
the  case  would  be  very  different.     But  as  the  case  stands,  to  al- 
low the  recovery,  would  be  for  Edwards  to  lose  nothing,  but 
to  get  one  hundred  and  fifty  dollars  from  the  father,  and  yet 
leave  his  demand  Against  the  son  intact.    If  Edwards  should 
enforce  his  claim  against  the  son,  after  payment  of  the  hun- 
dred and  fifty  dollars  by  the  father,  the  latter  might  doubtless 
reco\ex  it  back;  but  because  he  could  recover  it  back,  is  ei 
very  good  reason  why  he  should  not  be  made  to  pay  it. 

Judgment  reversed. 
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Edward  Gresham,  plaintiff  in  error,  vs.  William  E.  Webb, 
and  E.  M.  Williams,  defendants  in  error. 

[1.]  a  conveyance  of  land  by  one,  against  whom  the  land  conveyed  was  held 
adversely  by  claim  of  title,  is  void.  Caiv  ^  Morris  tw.  Movroc,  23  Go.  Rrp. 
52,  overruled. 

[2.]  Complaint  in  ejectment  not  amendable  by  striking  out  the  old  plaintiff  and 
substituting  another  in  his  place.  JVeall  vs.  Robertson^  IS  Ga.  Rep.  399, 
afiirmed. 

[3.]  A  perfect  equity  cannot  originate  in  a  contract,  utterly  void  by  law. 

Complaint,  for  land,  in  Haralson  Superior  Court.  Tried 
before  Judge  Hammond,  April  Term,  1859. 

This  was  an  action  (brought  in  the  form  prescribed  by 
the  Act  of  1847)  by  Edward  Gresham,  against  William  C. 
Webb,  and  Elihu  M.  Williams,  for  lot  of  land  number  195, 
in  the  seventh  district  of  Haralson  county. 

Plaintiff  proved  that  the  defendants  had  adverse  posses- 
sion of  the  land  at  the  commencement  of  this  suit,  and  had 
had  for  more  than  a  year  before.  Plaintiff  then  offered  in 
evidence  a  copy  grant  (having  first  proved  the  loss  of  the 
original)  to  John  H.  Goldsby,  for  the  premises  in  dispute; 
also  a  deed  duly  recorded,  from  Goldsby  to  Harrison  Crow, 
for  the  same.  He  then  tendered  in  evidence  a  deed  duly 
recorded  from  Crow  to  plaintiff;  said  deed  dated  20th  De- 
cember, 1854.  To  the  introduction  of  which  last  deed  de- 
fendants objected  upon  the  ground,  that  the  same  was  made 
while  defendants  held  the  adverse  possession  of  said  premises, 
and  that  said  deed  was  consequently  void  under  the  statute 
of  32d  Henry  Sth.  The  Court  sustained  the  objection,  and 
excluded  the  deed. 

Plaintifi's  counsel  then,  moved  to  amend  the  declaratioa 
by  inserting  the  name  of  Harrison  Crow,  as  a  plaintiff  in 
the  cause ;  which  motion  the  Court  refused. 

Plaintiff  then  moved  to  submit  the  deed  from  Crow  to 
himself,  excluded  as  above,  to  the  jury,  the  question  beiii 
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one  of  fact   to  be  determined  by  them;  which  motion  the 
Court  also  overruled. 

To  all  which  rulings  and  decisions  counsel  for  plaintiff 
excepted,  and  assigns  the  same  as  error. 

G.  J.  Wright  ;  and  Vason,  for  plaintiff  in  error. 

Merrell,  contra. 

By  the  Court. — Lumpkix  J.  delivering  the  opinion. 

Dp  to  1857,  in  the  case  of  Cain  4'  Morris  vs.  Monroe^ 
23  Georgia  Reports  82,  Jit  had  always  been  held  in  this 
Slate,  that  a  conveyance  of  land  by  one  against  whom  the 
/and  conveyed  was  held  adversely  by^claicn  of  title,  was  void. 
The  contrary  doctrine  was  ruled  by  a  majority  of  this  Court 
in  that  case.  My  brother  Stephens  who  has  taken  the 
place  of  Governor  McDonald  concurring  with  me,  that  the 
former  adjudications  were  right,  the  old  doctrine  is  reestab- 
lished, and  I  trust  the  rule  thus  resettled,  will  remain  until 
changed  by  the  Legislature;  for  upon  this,  and  all  other 
subjects  involving  the  very  foundations  to  property,  there 
ought  to  be  an  end  to  questions. 

Nothing  is  more  common  than  to  meet  with  such  remarks 
as  fell  from  Lord  Chancellor  Eldon,'in  the  case  of  Gee  vs. 
Pritchardj  (2  Sawnst.  Ch.Rep.  441.)    In  the  remarks  of  the 
great  English  Judge,  after  stating  the  difficulty  which  pressed 
him    upon   the  point  under   consideration,  he  adds,  "but 
it   is  my  duty  to  submit  my  judgment  to  the  authority  of 
those  who  have  gone  before  me."    Again,  "  the  doctrines  of 
this  Court  ought  to  be  as  well  settled,  and  made  as  uniform 
almost  as  those  of  the  common  law?^     Still  further,  "  I  can- 
not agree  that  the  doctrines  of  this  Court,  are  to  be  changed 
with  every  succeeding  Judge.    Nothing  would   inflict  on 
me  greater  pain,  in  quitting  this  place,  than  the  recollection 
that  I  had  done  anything  to  justify  the  reproach,  that  the 
equity  of  this  Court  varies  like  the  Chancellor's  foot." 

VOL.   XXIX. — 21 
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It  is  for  the  sake  of  upholding  the  vital  principle  of  uni- 
formity and  permaneney  in  decisions^  and  not  on  account 
of  the  paltry  gratification  of  my  judicial  pride,  that  I  am 
glad  to  see  this  and  all  other  important  rules  of  property, 
steadfastly  adhered  to. 

The  deed  from  Crow  to  Gresham  then  being  void,  the  de- 
fendant being  in  adverse  possession  of  the  premises  in  dis- 
pute^at  the  time  the  conveyance  was  executed,  the  plaintiff 
could  not  recover  the  land  in  his  own  name;  neither  could 
he  amend  by  complaint  by  striking  out  his  own  name,  and 
substituting  that  of  Crow,  his  grantor,  in  lieu  thereof.  Neall 
vs.  Robertson,  18  Go,  Rep.  399. 

It  is  argued,  that  Gresham  having  purchased  and  paid  for 
the  land,  he  has  a  perfect  equity,  which  will  enable  him  to 
maintain  the  action.  But  how  can  a  perfect  equity  accnie 
under  a  contract  which  is  absolutely  void  ? 

Again,  it  is  insisted  that  the  deed  should  have  been 
allowed  to  go  to  the  jury,  as  the  plaintiff  might  have  shown 
that  the  possession  of  the  defendant  was  not  adverse  when 
the  land  was  sold. 

Theplaintifl's  deed  was  executed  in  December,  1854;  the 
suit  was  brought  in  August,  1855;  and  the  plaintiff  proves 
by  his  own  witness,  Mathew  Reed,  that  the  defendant  had 
been  in  adverse  possession,  claiming  the  land  as  his  own,  for 
more  than  twelve  months  before  the  commencement  of  the 
action.  Of  course,  therefore,  the  possession  was  adverse  in 
December,  1855,  when  the  deed  from  Crow  to  Gresham  was 
made. 

Judgment  affirmed. 
Stephens  J.  concurring. 

Benking  J.  dissenting. 

At  the  time  when  the  deed  from  Crow  to  Gresham,  the 
plaintiff,  was  made,  Webb  &  Williams,  the  defendants,  were 
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in  possession ;  Crow  held  a  deed  from  one  Goldsby,  made 
in  1830;  (hat  deed  was  duly  recorded.  Goldsby  was  the 
drawer  and  grantee  of  the  land.  So,  the  title  was  in  Crow. 
Webb  &  Williams  were  in  the  actual  possession  of  the  land ; 
that  was  all  of  their  title. 

The  Court  below  held  tlie  deed,  from   Crow  to  Gresham, 
void;  and   the   majority  of  this   Court   have   held   it  void. 
Judge  Stephens,  in  delivering  the  opinion  of  the  majority 
of  the  Court, stated,  that  lie  thought  the  deed  void;  made  so, 
however,  not,    by  the  statute   of  the  32rf  of  Henry  the  %ik 
against  bracery  and  the  buying  of  titles,  but,  by  the  common 
law;  that  he  approved  the  decision   rendered  by  a  majority 
of  this  Court,  in   Cain   §•  Morris  vs,   Monroe^  23  Oa.  82, 
which  decision,  was,  that  that  statute  is  not  in  force ;  but 
that  he  considered  this  deed  as  one  which,  the  common  law 
made  void,  and  that  he  held  the  common  law  to  be  in  force. 
Judge  Lumpkin  then  remarked,  thai  he   too  thought  the 
deed  void  by  the  common  law,  and  that  he  had  never  con- 
sidered more  of  the  statute  of  Henry  the  8th  to  be  in  force, 
than  what  was  in  affirmance  of  the  common  law. 

I  then  said,  that  I  was  not  prepared  to  give  my  assent  to 
/he  position,   that  the  deed  was  rendered  void  by  the  com- 
mon law,  that  I  had  never  heard  the  position  argued ;  that 
I  would  examine  it  after  the  adjournment  of  the  Court,  and 
do  my  best,  to  bring  myself  to  accept  it ;  and  that  whatever 
the  result  of  my  examination  was,  I  would  make  it  known. 
Accordingly,  I  have  examined  the  position,  and  am  con** 
strained    to  say,  that  I  cannot  accept  it.    Why  I  cannot,  I 
will  DOW  state. 

The  position  involves  two  questions ;  one,  whether  the 
cocnmon  law  is  such,  that  if  in  force,  it  would  make  the 
deed  from  Crow  to  Gresham,  void ;  the  other,  whether  if  that 
be  so,  it  is  in  force.    These  two  questions  in  their  order. 

flj  Is  the  common  law  such,  that,  if  in  force,  it  would 
make  this  deed  from  Crow  to  Gresham, void? 

This  question  maybe  resolved  into  two  other  questions — 
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these  two.  By  the  common  law  is  there  any  restriction  on 
the  alienability  of  such  a  title  as  that  of  Crow's  ?  If  there  is, 
is  this  deed  of  his,  within  that  restriction? 

What  was  Crow's  title  ?  He  had  a  duly  recorded  deed, 
from  Goldsby,  and  Goldsby  was  the  drawer,  and  the  grantee, 
of  the  land.  Webb  &  Williams  had  the  naked  possession 
of  the  land,  but  that  was  all  they  had.  They  were  mere 
original  disseizors  without  any  right,  or  color  of  a  right. 
These  things  being;  so,  the  title  of  Crow,  was,  not  merely  a 
right  of  action,  but  it  was  a  right  of  possession — a  right 
of  entry  ^)i/  ^n's  own  act  at  his  pleasure.  2  Black.  Com,  195 
et  sec/. 

Now  is  there,  by  the  common  law,  any  restriction  upon 
the  alienability  of  such  a  title  as  this  of  Crow's? 

By  natural  law,  the  alienability  of  property  is  without 
restrijclion;  alienability  makes  a  part,  and  a  great  part  of 
the  value  of  property.  On  those,  then,  who  assert  a  restric- 
tion on  the  alienability  of  property,  is  the  burden  of  show- 
ing, clearly,  that  there  is  some  municipal  laws  which  makes 
the  restriction.  Now  is  there  any  evidence  that  clearly 
shows  the  existence  of  any  rule  of  the  common  law,  which 
renders,  inalienable,  such  a  title,  such  a  title  as  this  of 
Crow's  ?     I  hardly  think  so. 

There  is,  within  my  reach  very  little  evidence  on  the  ques- 
tion. The  statute  of  the  32d  Henry  the  Sth^  was  passed  in 
1540,  more  than  three  hundred  years  ago;  and  when  it  was 
passed,  it  took  the  place  of  the  part  of  the  common  law, 
which  imposed  restriction  or  alienation,  in  the  case  of  such 
a  title  as  Crow's,  if  indeed  there  was  any  part  of  the  com- 
mon law,  which  did  that;  and  all  decisions  on  the  subject, 
were,  from  the  date  of  the  statute,  placed  on  the  statute,  and 
not  on  the  common  law.  The  reports,  therefore,  for  the  last 
three  hundred  years  give  us  no  decisions,  as  to  what  the 
common  law  was ;  and  when  we  require  decisions  further 
back,  we  have  to  go  to  the  year  books,  and  they  are  not 
within  my  reach. 
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What  other  evidence  there  is,  must  come  from  some 
source  not  entitled  to  full  confidence,  for  the  decisions  of  the 
Courts  arc  the  best  evidence  of  what  the  common  law  is. 
Of  this  inferior  kind  of  evidence,  there  exists  some  within 
my  knowledge,  but  it,  I  insist,  is  both  scanty  and  conflicting. 
What  is  it?  A  dictum  of  Lord  Coke;  a  similar  dictum  of 
Chief  Justice  Montague,  certain  dictums  in  echo  of  these. 
The  preamble  of  the  statute  of  the  ^2dof  Henry  the  Sth, 
which,  is.  I  think,  in  conflict  with  the  dictums.  This  is 
about  all. 

The  dictum  of  Coke  is,  that  nothing,  in  action,  entry, 
and  re-entry,  can  be  granted  over.     Coke  L.  214,  a. 

The  dictum  of  C.  J.  Montague  is :  "  Further,  I  take  the 
statute,  that  if  he  who  is  out  of  possession,  bargains  or  sells 
or  makes  any  covenant  or  promise  to  part  with  the  land  af- 
ter he  shall  have  obtained  the  possession  of  it,  this  shall  be 
within  the  danger  of  the  statute,  whether  he  who  so  bargains, 
sells,  or  promises,  have  a  good  and  true  right  and  title  or  not; 
and  in  this  point  the  statute  has  not  altered  (he  law,  for  the 
common  law  before  the  statute  was,  that  he  who  was  out  of 
possession  might  not  bargain  grant  or  lei  his  right  or  title, 
and  if  he  had  done  it,  it  should  have  been  void."  1  Plotr.  SS. 

According.to  these  dictums,  if  the  owner  v/as  out  of  pos- 
session, he  could  not  ''grant,"  "bargain,"  or"scll,"  or,  "prom- 
ise" to  do  so.  His  being  out  of  possession  wa?,  enough  ;  it 
was  not  necessary  that  another  should  be  in  possession.  The 
dictums  go  to  this  extent. 

But  even  these  dictums  do  not  30  the  leiigth  of  saying, that 
a  grant  or  assignment,  by  the  owner  thojigii  out  of  posses- 
sion, would  not  be  maintained  in  equity.  We  know  that 
Courts  of  Equity,  sustain  the  assignment  of  choses  in  action, 
and  there  is  less  of  maintenance  in  selling  a  right  of  entry^ 
than  there  is,  in  selling  a  chose  in  action,  for  the  I  -sr,  is  no 
more  than  a  right  of  action,  while  the  first  is  a  right  to  enter 
at  pleasure,  by  your  own  act,  into  the  possession  of  your  own 
property.     Courts  of  Equity   also  sustain    assignments  of  a- 
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trust,  made  by  ilic  cestui  que  Iru/tlj  although  it  may  be,ihat 
the  trustee  is  in  possession,  asserting  title  in  full,  in  himself, 
and  denying  the  trust. 

So  much  for  the  evidence  on  one  side;  which  is  but  die* 
turns  at  best. 

On   the  other  side,  there    is,   I   think,  some  evidence, 
in   the  preamble   to  ^Mho   bill    of  bracery  and   buyingof 
titles"   f3Z  Hen,  SJ.     The   terms  of  the  preamble,  I  ihink, 
authorize  the  inference,  that  the  opinion  of  the  legislature  was, 
that  the  buying  of  ritlesv/as  not  maintenance,  but  wassorae- 
thing whiciiii  required  a  new  law,  to  prohibit.  The  preamble, 
after  reciting,  ihal   the"  ministration"  of  the  laws,  &i\,  was 
'*greally  hindered  and  leited,  by  maintenance,  embracoryi 
champeriy,subornation  of  witnesses,  sinister  labor,  buyingof 
titles  and  pretended  rights  of  persons  not  being  in  possesMon,'' 
&c.,  goes  on  thus;  "For  the  avoiding  of  all  whirh  misdemean- 
ors and  buying  of  titles  and  pretended  rights,"  &c.  Now.  i/the 
Legislature   lif\d  thought  the  buying  of  tiilrs,  maintenance, 
why  should   ihev  have  mentioned  it  here?     Why  should 
they  not  have  been  content  to  let  it,  with  the  other  mention- 
ed things,  he  covcrod  by  ilio  word  "  misdemeanors  ?"     Againi 
the  exprcs'Jon,  "  which  uiisdenicanor:>r/«c/ buying  of  title.%" 
implies  in  itself,  that  ilin  buying  of  titles  was  iJKMight  notto 
be,  a  misvlcmeatior.     Lastly,   if  tlio   l>uyitjg  of  titles  wns 
thought  to  he  mainienance,  why  should   it  have  been  men- 
tioned at  all — maintenance  having  boen  mentioned?    That 
word  wtmld  cover  ir.     At  loast,  why  slmnld  that  species  of 
maintenance  he  meniioncd,  and  none  of  the   many  oilier 
sorts? 

Indeed,  so  far  a*-i  I  can  ascortnin,  the  very  rxpression — the 
buying  of  titles  was  im})oried  into  the  law  by  »his  statute. 

1  set  the  evid<^ncc  coutMined  in  this  pr(»amble,  against  the 
dictums  aforesaid,  and  1  ai^lc,  if  it  does  not  balance  and  over- 
balance them  ?  Say,  however,  that  it  does  not,  then  what  is 
the  extent  of  these  dictums  ?  Do  they  make  riglus  df  entry, 
wholly  inalienable  ?     I  think  not.     Coke's  expression  iii,tbat 
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rights  of  entry  cannot  be  granted — Montague's,  is  that,  he 
who  is  out  of  possession,  "  might  not  bargain,  grant  or  /c/,  his 
right  or  title."  But  this  was  not  saying,  that  a  right  of  en- 
try is  wholly  inalienable,  grants,  bargains,  Ipases,  are  only 
some  oT  the  modes  of  alienation ;  and  they  are  all  modes 
which  are  not  accompanied,  by  livery  of  seizin.  Feoffment, 
with  livery  of  seizin,  is  another  mode;  and  a  man  although 
having  only  the  right  of  entry,  is  by  virtue  of  that  right,  en- 
tilled  to  go  on  any  part  of  the  land,  and  when  there,  to  sell 
it  by  feoffment,  with  livery  of  seizin.  Indeed  if  the  land  is 
held  adversely  to  him,  and  he  is  afraid  to  step  over  the  lines, 
it  is  not  necessary  that  he  should  do  more,  than  go  near  to 
the  land,  and  there  make  solemn  claim  to  the  land,  and  a 
livery  in  law, 

Blackstone,   speaking   of   the  remedies   for  ouster,  says, 
"  The  first  is  that  extrajudicial  and  summary  one,'""  oi  entry 
by  the  legal  owner,  when  another  person  who  hath  no  right, 
haih  previously  taken  possession  of  lands  and  tei  e  nents. 
In  this  case  the  party  entitled  may  make  a  formal,  but  peace- 
able, entry  thereon,  declaring  that  thereby  ho  takes  posses- 
sion; which  notorious  act  of  ownership  is  equivalent  to  a 
feodal  investiture  by  the  lord;  or  he  may  enter  on  any  part 
of  it  in  ihe  same  county,  declaring  it  to  be  in  the  name  of 
the  whole."     "  If  the  claimant  be  deterred  from  entering  by 
menaces  or  bodily  fear,  he  may  make  claims  as  near  to  the 
estate  as  he  can  with  the  like  forms  and  solemnities  which 
claim  is  in  force  for  only  a  year  and  a  day.     And  this  claim, 
if  it  be  repeated  once  in  the  space  of  every  year  and  a  day, 
(which  is  called  continual  claim,)  has  the  same  effect  with, 
and  in  all  respects  amounis  to,  a  legal  entry.     Such  an  entry 
gives  a  man  seizin,  or  putsino  immediate  possession  him 
that  hath  right  of  entry  on  the  estate,  and  thereby  makes 
him  complete  owner,  and  capable  of  conveying  it  from  him- 
self bv  either  descent  or  purchase.''     (3  Black.  Com,  174.) 

Thus  then  it  appears,  that  a  man  having  only  the  right  of 
entry  into  land,  might  convey  the  land,  if  he  would  but  go 
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through  the  ceremony  of  a  momentary  entry  on  any  corner 
of  the  land;  or  if,  deterred  by  fear  from  doing  that,  he  should 
go  into  the  neighborhood  of  the  land,  and  there  make  solemn 
claim  to  it.  In  other  words*  it  appears,  that  whether  he  could 
convey  the  land,  by  grant,  by  bargain  and  sale,  by  lease,  he 
could  convey  it,  by  feoflmcnt,  with  livery  of  seizin. 

If  then  we  concede  the  dictums  of  Coke  and  Montague, 
what  do  they  amount  to  ?  No  more  than  this,  that  though 
the  common  law  forbade  the  transfer  of  a  right  of  entry,  by 
grant,  or  bargain  and  sale,  or  lease,  it  did  not  forbid  the 
transfer,  by  the  easy  mode  above  indicated,  viz;  a  feoffment, 
with  livery  of  seizin. 

I  insist,  then,  that  there  is  no  siiflicient  evidence  of  any  res- 
triction at  all,  by  the  common  law  on  the  alienability  of  a 
right  of  entry,  but  that  if  there  is,  it  is  confined  to  certain 
modes  of  alienation,  and  does  not  extend  to  the  mode  by 
feoffment  and  livery  of  seizin,  and  that  this  is  a  mode  prac- 
ticable and  easy,  in  the  case  of  a  right  of  entry. 

Was  the  deed  of  Crow's,  made  in  this  way — made  with 
ivery  of  seizin  ?  The  evidence  is,  on  this  point,  silent.  And 
in  the  absence  of  evidence  on  the  point,  I  incline  to  think, 
that  a  Court  should,  if  necessary  to  the  validity  of  the  deed, 
presume,  that  the  deed  was  accompanied  by  livery  of  seizin. 
Crow  was  the  Irne  owner,  and  Webb  and  Williams  were  but 
original  disseizors.  I  see  not,  therefore  why  the  utmost  lib- 
erty of  presumption,  is  not  to  be  exercised,  in  favor  of  Crow, 
as  against  them.  A  Court — at  least  a  Court  of  Equity,  fre- 
quently presumes  livery  of  seizin,  to  prevent  injustice  and 
iniquity.  And  whatever  a  Court  of  Equity  could  presume, 
may  not  a  Court  of  law  also,  presume?  Does  not  the  Act 
of  1820,  put  a  Court  of  law,  on  the  same  footing:,  in  this  res- 
pect, with  a  Court  of  Equity  ? 

My  conclusions,  then,  thus  far,  are  as  follows  : 

First,  there  is  no  sufficient  evidence,  that  the  common  lav 
imposes  any  restriction  at  all,  on  the  alienation  of  a  right  of 
entry — a  right  to  take  possession  at  will. 
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Secondly,  if  the  common  law  does  impose  any  restriction 
ou  that  right,  it  confines  the  restriction  to  alienation  unac- 
companied by  livery  of  seizin — a  thing  which  may  accom- 
pany the  alienation  of  even  a  right  of  entry,  for  the  person 
having  that  right,  has  the  right  to  enter  and  make  livery  of 
seizin. 

Thirdly,  as  Crow  had  the  right  of  entry,  when  he  made 
his  deed  to  Gresham,  we  are,  perhaps,  bound  to  presume, 

ft 

that  he  did  enter  and  make  livery  of  seizin. 

Whence,  fourthly,  it  is  by  no  means  clear,  tliat  Crow's 
deed  is  void  by  the  common  law,  even  if  there  is  a  rule  of 
(he  common  law,  which  would  make  it  void,  unless  it  was 
accompanied  by  livery  of  seizin,  for  it  may  have  been  ac- 
companied by  livery  of  seizin. 

This  is  my  answer  to  the  first  of  the  two  questions — the 
question,  whether,  there  is  any  rule  of  the  common  law. 
which  would  make  the  deed  from  Crow  to  Gresham  void. 

[2.']  But  suppose  me  wrong  in  this  answer — suppose  it  to 
be  true,  that,  by  a  rule  of  the  common  law,  that  deed  would 
be  void,  unless  it  was  accompanied  by  livery  of  seizin,  and, 
that  it  was  not  accompanied  by  livery  of  seizin — then  the 
second  of  the  two  questions,  demands  attention — the  ques- 
tion, whether  this  rule  of  the  common  law,  is  now  in  force 
in  Georgia. 

If  there  is  any  rule  of  the  conirnon   law,  which  would 
make  the  deed  from  Crow  to  Gresham,  void,  it  must  be  a 
rule  which  may  be  stated  in  some  such  words  as  these :    A 
deed  made  without  livery  of  seizin,  by  A.  toB.  for  land  held 
adversely  by  C.  is  void  in  every   instance,  even  the  instance 
in  ivhich,  A.  has  the  right  of  entry  into  the  land,  and  there- 
fore, the  right,  and  the  power,  to  make  livery  of  the  land. 
For,  Crow  had  the  right  of  entry  into  the  land  in  question : 
his  title  was  a  regular  chain  from  the  State  down  to  himself; 
Webb  and  Williams,  the  persons  holding  the  land  adversely 
to  bim,  were  mere  original  disseizors,  neither  of  them  hold- 
ing by  descent,  or  other  derivative  title;  Crow,  therefore,  as 
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we  have  seen  from  IJIacksione,  had  ihe  right  of  possession, 
the  right  to  redress  himself  by  his  own  act  of  entry;  and 
having  that  right,  he  liad,  as  we  have  also  seen  from  Black- 
Btcme,  the  right,  and  the  power,  to  make  livery  of  seizin  of 
the  land.  It  must  be  true,  therefore,  that  if  there  is  any  rule 
of  the  common  law,  which  would  make  Crow's  deed  void, 
it  is  a  rule  which  mav  be  stated  in  some  such  words  as  the 
words  aforesaid,  which   have  been  used  for  stating  it. 

Now,  to  any  rule  susceptible  of  being  expressed  in  these 
words,  a  part  of  the  Act  17S5,  "to  render  easy  the  mode  of 
conveying  lands,"  &c.,  is,  I  say,  directly  repugnant.  If  I 
am  right  in  this,  the  rule,  if  ever  in  force,  was  repealed  by 
that  Act. 

The  part  of  the  Act  to  which  I  refer,  is  as  follows: 

^*  Whereas,  many  deeds  of  bargain  and  sale,  and  other 
deeds  of  feofTmeni  or  conveyance,  have  been  made,  which 
have  not  been  enrolled  or  livery  of  seizin  had,  or  may  be 
different  in  po»nt  of  form,  when  it  was  the  legal  intent  of 
the  party  to  sell  ami  lawfully  convey  the  sa<ne." 

"Section  J.  Beit  enacted  fyc.^  That  no  deed  of  feoffment, 
bargain  or  sale,  and  deed  of  gift,  or  other  conveyance  of 
lands  or  tenements  whatsoever,  heretofore  made,  shall  be  im- 
peached or  set  aside,  in  any  Courts  of  law  or  equity,  for 
want  of  form,  or  livery  and  seizin,  or  enrollment,  or  for  any 
other  dr^fect  in  the  form  or  in  the  manner  of  the  execution 
of  any  such  deeds  or  conveyance,  either  in  the  first  deed  or 
in  any  of  the  7nesne  conveyances  derived  therefrom,  so  that 
the  right  were  and  would  have  been  in  the  person  or  per- 
sons conveying,  if  such  defects  had  not  happened  in  such 
conveyancf»,  or  in  the  manner  of  the  execution  of  the  same 
as  aforesaid." 

"  Sec.  II.  And  to  the  end  that  such  evils  may  be  remedied 
in  the  future," 

"  Be  it  enacted^  8^^.  That  all  deeds pf  conveyance,  byway 
of  bargain  and  sale,  bona  fide  of  lands  and  tenements,  and 
executed  under  hand  and  seal  in  the  presence  of  i^o  or 
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more  witnesses  and  a  valuable  consideration  paid,  that  are 
proved  or  acknowledged  before  a  justice  of  peace,  or  before  the 
chief  justice  or  one  of  the  assistant  justices,  and  the  isaid 
deed  is  registered  by  the  clerk  of  the  Court  in  the  county 
where  such  lands  or  tenements  lie,  in  a  book  by  him  to  be 
kept  for  that  purpose,  within  twelve  months  from  the  date 
of  such  deed,  for  which  he  shall  receive  four  pe/ice  per  copy 
sheet  of  ninety  words ;  then,  and  in  that  case,  such  deed  of 
conveyance  by  way  of  bargain  and  sale,  shall  be,  and  the 
same  is  lioreby  declared  to  be  good  and  valid  in  law  and 
equity,  according  to  the  true  intent,  construction  and  mean- 
ing thereof."     (CoW,  164.) 

We  may  safely  say,  I  think,  that  these  words  amount,  at 
least,  to  this;  that  a  deed,  if  witnessed,  proved  and  register- 
ed, as  they  direct,  shall  even  though  not  accompanied  by 
livery  of  seizin,  be  good,  in  every  case  in  which,  there  is  in 
the  donor,  a  *' right,"  to  convey  with  livery  of  seizin.  And 
this,  is  directly  repugnant  to  the  supposed  common  law  rule 
aforesaid,  which  is,  that  a  deed  made  without  livery  of  seizin? 
ty  A.  to  13.  for  land  held  adversely  by  C.  is  void,  in  every 
case— even  in  the  case  in  which  A.  has  the  right  of  posses- 
sion of  the  land,  and  therefore,  the  right,  and  the  power,  to 
make  livery  of  seizin  of  the  land.  It  therefore,  repealed  that 
rule,  if  the  rule  ever  existed. 

And  the  rule  if  so  repealed,  remains  repealed,  for  there  has 
been  no  Act  to  restore  it. 

I  say,  then,  that  the  common  law  rule,  if  ever  in  force 
here,  is  no  longer  in  force  here. 

J  might,  I  think,  stop  at  this  point.  But  I  will  go  a  step 
or  two  further. 

I  remark,  then,  that  all,  or  nearly  all,  the  arguments  adap- 
ted, to  show,  that  the  statute  of  the  32  of  Henry  the  Sih^ 
is  not  in  force,  are  also  adapted  to  show,  that  any  such  com- 
mon law  rule  as  this  supposed  one,  is  not  in  force.  That 
rule  and  the  statute  differ  in  degree,  not  in  kind — the  statute 
being  worse  than  the  rule— but  their  rule  is  bad  enough,  I 
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think,  to  warrant  us  in  believing,  that  the  colonists  would 
never  have  brought  it  with  them  to  this  new  home.  It  was 
unsuited  to  their  condition ;  it  was  calculated  to  retard  the 
growth  and  settlement  of  the  colony;  it  was  against  the 
spirit  of  commerce,  which,  even  as  early  as  the  first  coloni- 
zation of  Georgia,  had  become  widely  diffused  in  the  mother 
country. 

Lastly,  I  put  this  question,  if  we  say,  that  such  a  commoi; 
law  rule  as  this,  is  in  force — a  rule  which  forbids  a  man,  to 
sell  land  to  which  he  has  the  right  of  possession,  and  which 
therefore,  he  may,  at  pleasure^  by  his  own  act,  enter  upon 
and  be  seized  of,  shall  we  not  have  to  say,  that  all  the  similar 
common  law  rules  are  in  force ;  or,  the  rule  that  the  assign- 
ment of  a  chose  in   action,  is  maintenance,  and   therefore, 
void;  the  rule  that  a  future  interest  in  land  is  not  assignable; 
the  rule  that  possibilities  are  not  assignable;  the  rule  that 
the  landlord  cannot  sell  the  leased  land,  without  the  consent 
and  "attornment"  of  the  tenant?     A  right  of  possession,  is 
a  much  more  nearly  perfect  thing,  than  any  of  these.    In- 
deed, it  is  almost  a  perfect  thing ;  what  it  lacks  may  be  sup- 
plied by  the  mere  act  of  its  owner — he  has   but  to  step  on 
his  land,  claiming  it  as  his  own,  and  the  right  becomes  per- 
fect— becomes  a  right  in  which,  there  is  juris  et  seisens:  con- 
Junctio.     Nay,  if  afraid  to  step  on  the  land,  all  he  has  to  do, 
is  to  go  near  it,  and  make  claim  to  it.     A  right  of  this  kind, 
is  more  nearly  perfect,  than  a  chose  in  action,  for  a  chose  ir. 
action  is  a  right,  that  can  be  asserted  by  an  action  at  law  on- 

ly. 

Upon  the  whole,  then,  my  opinion  is,  that  the  deed  from 
Crow  to  Gresham  was  valid.  I  must,  therefore,  persist  it 
my  dissent  from  the  judgment  of  the  Court. 
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Obediau  Cuastaix,  plaintiff  in  error,  vs.  The  Town  Coux- 
ciL  OF  CALnoruN,  defendant  in  error. 

A.  took  out  a  licouse  from  the  ^ftatc,  to  retail  spirits  in  Gordon  county,  in  Xu- 
vember,  18r>8.  In  December  thereafter  the  Legislature  passed  an  Act  author- 
iziDg  and  empowcrlog  the  common  council  of  Calhoun,  in  said  county,  to 
levy  and  collect  a  tax,  not  less  than  one  hundred  dollar^;,  upon  any  retail 
establishment,  &c  ,  in  that  place. 

Ilcldy  That  the  statute  was  not  intended  to  apply  to  one  who  had  already  paid 
the  Slate,  for  the  privilege  of  retailing. 

Certiorari,  in  Gordon  Superior  Court.  Decision  by  Judge 
Crook,  April  Term,  1859. 

This  was  a  certiorari  sued  out  by  Obediah  Chastain,  against 
the  Town  Councilof  Calhoun,  to  reverse  certain  proceedings 
of  said  Council,  imposing  and  levying  a  tax  of  one  hundred 
dollars  on  petition. 

The  facts  of  the  case  are  as  follows:    On  the  18th  day  of 

November,   1S58,   Chastain  obtained  from  the  Clerk  of  the 

Inferior  Court,  of  the  county  of  Gordon,  a  license  to  retail 

spirituous  liquors  in  said  county,  for  the  term  of  one  year 

from  the  date  thereof,  for   which  he  paid  the  license  fee  of 

S5  00.     On  the  11th  December,  1S58,  the  General  Assembly 

passed  an  Act,  authorizing  said  Town  Council  of  Calhoun 

ID  impose  a  "corporation  tax  not   exceeding  one  hundred 

dollars,  upon  any  and  all  retail  cstablisiiments,  for  the  retail 

o{  spirituous,  malt,   or  intoxicating  liquors  of  any  kind, 

within  the   corporate  limits   of  said  town  of  Calhoun,   and 

thai  all  conflicting  laws  are  hereby  repealed." 

Under  the  authority  of  this  Act,  the  Town  Council,  on  the 
1 4th  January,  1859,  passed  an  ordinance  imposing  a  tax  of 
one  hundred  dollars  on  all  persons  then  retailing,  or  who 
might  thereafter  retail  liquors  within  the  corporate  limits  of 
said  town.  The  Marshal  of  said  town  proceeded  to  col- 
fect  said  tax  of  one  hundred  dollars  out  of  Chastain,  and  he 
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refusing  to  pay  the  same,  an  execnlion  was  issued  and  levied 
upon  his  property. 

At  the  hearing,  the  Judge  of  the  Superior  Court  dismissed 
the  certiorari,  and  affirmed  the  proceedings  of  respondents— 
the  said  Town  Council.  To  which  decision  counsel  for 
Chastain  excepted, 

Francis,  for  plaintiff  in  error. 
Dabney,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  plaintiff  in  error  had,  previous  to  the  passage  of  the 
Act  of  1st  December,  1858,  obtained  from  the  State,  a  license 
to  retail  spirituous  liquors,  in  all  and  every  part  of  Gordon 
county;  consequently, in  the  town  of  Calhoun, the  place  of 
his  residence,  where  he  prosecuted  his  business.  He  was  in 
the  exercise  of  this  right,  when  the  additional  corporation 
tax  of  one  hundred  dollars  was  imposed  upon  him. 

If  the  Act  admits  of  two  interpretations,  and  we  think  it 
does,  that  should  be  adopted  most  favorable  to  the  tax  payer. 
The  Town  Council  of  Calhoun  were  authorized  and  empow- 
ered to  impose  a  corporation  tax  of  any  amount  not  exceeding 
one  hundred  dollars,  upon  any  and  all  retail  establishments, 
&c  (See  Pamplet  ^cts,  I858y pas^e  130.)  It  is  undoubtedly 
true,  that  the  language  of  the  statute  is  comprehensive  enoagb 
to  include  those  already  selling  under  a  license ;  but  it  does  not 
necessarily  apply  to  such.  And  we  think  it  more  consonant 
to  principle  to  hold,  that  the  power  delegated  to  the  corpor- 
ation was  only  intended  to  be  exercised  when  the  State 
authority,  over  the  subject  of  retailing,  was  withdrawn,  as 
it  will  be  when  the  present  license  expires. 

To  hold  otherwise  would  involve  this  anomally.  Cal- 
houn would  be  the  only  place  in  the  State  where  a  citizen 
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would  be  double-taxed  for  the  privilege  of  retailing  spirits. 
The  general  law  withdraws  the  jurisdiction  of  the  State  as 
to  retail  licenses^  from  all  those  towns  which  by  law  have  the 
authority  to  levy  a  corporation  tax  upon  this  business. 

When  Chastain  entered  upon  his  traffic,  he  had  no  right 
to  anticipate  the  imposition  of  this  heavy  additional  tax; 
and  he  is  involved  in  this  dilemma  namely:  either  to  relin- 
quish the  money  which  he  has  expended,  and  the  business 
also  in  which  he  has  invested  his  means^or  to  pay  an  ad- 
ditional sum  of  one  hundred  dollars,  for  the  privilege  of 
prosecuting  a  pursuit  which  he  supposed  he  had  already 
paid  for.  Give  him  an  opportunity  when  his  present  license 
expires,  to  decide  whether  he  will  continue  in  the  trad© 
with  this  superadded  tax,  or  abandon  it  for  some  other. 
This  is  fair  play. 

By  the  literal  reading  of  the  law,  the  tax  of  one  hundred 
dollars  might  be  assessed,  regardless  of  time,  as  an  income 
tax  upon  property  or  professions;  and  such  may  have  been 
the  meaning  of  the  Assembly ;  but  such,  we  apprehend, 
was  not  their  meaning.  There  is  so  much  obscurity  in  the 
Act  that  it  requires  construction,  and  cannot  well  be  inforced 
without  it  The  interpretation  we  have  put  upon  it,  we  be- 
lieve to  be  the  most  reasonable  and  just. 

Judgment  reversed. 


Balikokr  Grav£lv,  plaintiff  in  error,  vs.  Amos  L.  South- 
erland, defendant  in  error. 

VVhere  overy  charge  la  complaioant's  bill,  upon  which  its  eqaily  dependB,  is  fuDy 
net  and  ^eoied  by  the  defendaot,  the  injuoctioD  will  erdinarily  be  dissolred  : 
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especially  whon  it  is  lo  restrain  the  collection  of  a  debt,  of  more  than  thirty 
years  standing,  and  for  the  recovery  of  which,  a  judgment  has  been  oblaiDed 
at  law,  upon  the  confession  of  the  defendant. 

Ill  Equity,  in  Polk  Superior  Court.  Dissolution  of  in- 
junction, by  Judge  Hammond,  April  Term,  1859. 

This  was  a  bill  to  enjoin  a  judgment  at  law,  for  discovery, 
relief,  &c.,  filed  by  Balinger  Gravely  against  Amos  L.  South- 
orland. 

The  bill  alleges  that  in  the  year  1831,  complainant,  then 
of  the  State  of  South  Carolina,  gave  to  one  Amos  L.  Souih- 
erland,  since  deceased,  his  promissory  note  for  $200.     $100 
due  25th    December,  1831,   and  j!lOO   due  25th  December, 
1832.     That   he  paid  the  first  installment  about  the  time  it 
became  due,  and  it  was  so  credited  on  the  note.     That  he 
paid  upon  the  second  installment  the  sum  of  $59  38,  by  an 
account  against  said  Southerland,  but  which  was  nerer  en- 
tered as  a  credit  oti  the  note  ;  that  complainant  moved  to  the 
State  of  Georgia,  in  the   year  1833;    that  Southerland  the 
payee  of  the  note  died  in  South  Carolina  the  same  year,  and 
after  complainant  had  removed;  that  in  1836,  he  paid  $18, 
which  was  credited  on  said  note,  leaving  then  due  on  said 
note  a  balance  of  $32  97,  and  which  sum  with  interest  there- 
on, is  justly  due,  and  which  complainant  is  ready  to  pay; 
that  afterwards,  in  1845,  the  defendant,  Amos  In,  Souther- 
land, the  son  of  the  payee,  applied  to  complainant  and  agreed 
that  if  he  would  give  him  a  new  note,  that  he,   defendant, 
would  return  in  the  fall  thereafter,  and  allow  said  credits  and 
payments,  and  represented  to  complainant  that  he  desired  it 
so  arranged  at   that  time,  in  order  that  the  heirs  might  see 
the  amount  of  the  claim  originally,  and  that  they  would  then 
settle,  by  deducting  the  credits,  to  which  complainant  was 
entitled    that  complainant  having  married  the  cousin  of  de- 
fendant, relied  on  said  promise,  and  said  defendant  know- 
ing of  said  relationship,  falsely  and  fraudulently  availed 
himself  of  it,  and  procured  the  new  note  aforesaid,  leaving 


ATLANTA,  AUGUST  TERM,  1859.  337 


Gravely  vs.  Southerland. 


out  the  credits,  to  vv  hich  complainant  was  entitled ;  and  com- 
plainant gave  to  him  his  note  under  seal,  due  one  day  after 
date,  for  the  sum  of  £204  25. 

The  bill  further  states,  that  defendant  did  not  return,  and 
allow  complainant  the  credit  which  he  had  promised  to  do, 
and  which  complainant  was  entitled  to  have  entered  on  said 
note,  but  sued  out  bail  process  on  said  note  against  com- 
plainant, returnable  to  the  March  Term,  1854,  of  Polk  Su- 
perior Court,  and  at  the  September  Term,  thereafter,  com- 
plainant confessed  judgment  for  the  amount  of  said  note, 
with  interest  thereon,  reserving  the  right  of  appeal ;  that  on 
Monday  thereafter,  it  being  within  four  days  from  the  ad- 
journment of  said  Court,  complainant  went  to  the  clerk's 
office,  and  applied  to  enter  his  appeal,  and  was  informed  by 
the  deputy  clerk,  the  principal  clerk  being  absent,  that  he 
need  not  then  attend  to  it,  but  to  wait  until  his  attorney 
should  return,  and  that  there  was  ample  time ;  and  complain- 
ant relying  on  this  statement,  returned  home  without  enter- 
ing his  appeal,  and  rested  contented  until  about  two  weeks 
thereafter,  when  upon  intimation  that  he  would  be  too  late, 
he  again  went  to  the  deputy  to  enter  said  appeal,  which  the 
deputy  refused  to  do,  and  issued  execution  upon  the  confes- 
sion, and  which  execution  now  in  the  hands  of  the  Sheriff 
of  said  county,  has  levied  on  the  property  of  complainant, 
and  the  same  is  advertised  for  sale. 

The  bill  further  alleges,  that  at  the  time  said  confession  of 
jadgment  was  given,  complainant  did  not  know  that  he 
could  prove  the  payments  which  he  had  made  on  said  note, 
but  he  has  been  lately  informed,  by  a  letter  received  from 
the  State  of  South  Carolina,  that  he  could  prove  the  fact  of 
saiJ  payment  by  one  Pleasant  E.  Ladd,  of  that  State,  and 
others  residing  there. 

The  bill  prays  that  the  judgment  at  law  be  set  aside  and 
dec  ared  null  and  void,  and  that  defendant  be  decreed  to  re- 
ceive and  accept  from  complainant  the  balance  due  on  said 

▼ou  xxtx — 22  •^ 
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note,  in  full  payment  and  satisfaction  thereof^  or  that  said 
^  note  be  reformed  according  to  said  agreement^  and  the  facts 
of  the  case,  and  that  said  judgment  and  execution  be  perpet- 
ually enjoined,  &c. 

Defendant  answered  the  bill,  and  upon  the  coming  in  of 
the  same,  moved  that  the  injunction  be  dissolved,  on  the 
ground,  that  the  equity  of  the  bill  was  fully  denied  and 
sworn  off  by  said  answer. 

The  Court  sustained  the  motion,  and  dissolved  the  iujuDC- 
tion.    To  whieh  decision  counsel  for  complainant  excepted. 

CmsHOLM  &  Waddell,  for  plaintiff  in  error. 

Fielder  &  Brotles,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

Concurring  with  the  Court  below,  that  every  material  al- 
legation in  complainant's  bill,  upon  which  its  equity  rests,  is 
fully  denied  by  the  defendant  in  the  answer,  we  affirm  the 
judgment  dissolving  the  injunction.  When  a  debt  has  beeu 
due  for  more  than  thirty  years,  it  should  require  a  strong 
case,  to  restrain  a  judgment  which  has  been  rendered  at  la^^ 
and  that  too  upon  the  confession  of  the  party^  and  from 
which  no  appeal  was  entered,  within  the  time  limited  by 
law  for  that  purpose. 

Judgment  affirmed. 


ATLANTA,  AUGUST  TERM,  1859.  339 

Smith  ya,  Morris. 


Littleton  Smith,    plaintiff  in  error,  vs.  John  T.  Morris^ 

defendant  in  error. 

Where  the  process  is  endorsed  on  the  back  of  the  writ,  it  is  sufficient,  without 
stating  the  case,  or  naming  the  defendant ;  and  were  it  defectire,  it  is  amen- 
dable. 

Trover,  in  Carroll  Superior  Court.  Decision  by  Judge 
Hammond,  April  Term,  1859. 

This  case  being  called,  and  the  parties  having  announced 
ready,  and  a  jury  being  empanneled  to  try  the  issue,  counsel 
for  defendant  moved  to  dismiss  the  action  on  the  ground, 
that  the  process  was  incomplete,  and  void,  in  this,  that  the 
name  of  defendant  was  not  set  out  therein,  but  was  wholly 
omitted.  It  appeared  that  the  process  was  on  the  back  of 
the  declaration,  and  on  the  same  sheet  or  leaf  of  paper,  in 
the  following  words,  to* wit  : 

^  GxoBGiA — To  the  Sheriff  of  Carroll  county,  greeting : 

The  defendant  is  hereby  required  personally  or  by  attor- 
ney to  be  and  appear  at  the  next  Superior  Court  to  be  held 
in  and  for  the  county  of  Carroll,  on  the  first  Monday  in  Oc- 
tober next,  then  and  there  to  answer  the  plaintiffs  demand 
ia  an  action  of  trover,  as  in  default  thereof,  said  Court  will 
proceed  as  to  justice  shall  appertain.  Witness  the  honorable 
Dsmfis  F.  Hammond,  Judge  of  said  Court,  this  14th  day  of 
September,  1858. 

(Signed,)  JOHN  LONG,  Clerk. 

A  eopy  of  the  declaration  with  this  process  thus  endors  ed 
had  been  served  on  defendant,  and  an  entry  thereon  to  this 
effect,  signed  by  the  Sheriff. 

Tlie  Court  held  the  objection  good,  and  the  defect  fatal^ 
upon  -virhich,  counsel  for  plaintiff  moved,  that  the  Clerk  be 
allowed  to  amend  the  process,  by  stating  the  names  of  the 
parties    plaintiff  and  defendant,  above,  or  in  the  margin  of 
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the  process,  in  the  usual  form,  the  omission  being  a  mere 
clerical  one. 

The  Court  refused  the  motion  to  amend,  and  dismissed 
the  action.  To  which  decision,  counsel  for  plainliff  excep- 
ted. 

W.  W.  &  M.  F.  Merhells,  by  Teos.  W  J.  Hol,  for 
plaintiff  in  error. 

Buchanan  &  Wright,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  objection  to  this  process  would,  no  doubt,  begoodai 
common  law.  For  there  the  process  is  independent  of  tM 
declaration,  which  is  not  filed  until  after  the  defendant  to 
been  brought  into  Court,  by  means  of  the  process.  Hceci 
it  must  be  full  and  complete  of  itself.  Not  so,  however,  id 
der  the  Judiciary  Act  of  1799.  That  requires  the  proc® 
to  be  '^annexed"  to  the  writ  They  must,  therefore,  b 
taken  together.  By  the  process,  the  Sheriff  is  coomaDW 
to  summon  the  defendant  to  appear  at  the  next  Term  of  tH 
Court  to  which  it  is  returnable.  The  writ  shows  whoii 
defendant  is.  Thus  identified,  he  was  served  by  the  Shenl 
did  appear,  and  filed  his  defence  to  the  action.  ^^^ 
the  process  was  good. 

Were  it  deficient,  it  is  amendable  under  the  ninth  sccw 
of  the  Judiciary  Act,  which  the  plaintiff  proposed  doing,  h 
was  refused  by  the  Court. 

Judgment  rercrsei 
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ScRANTON,  EoLB  &  Co.,  plaiiitiffs  in  error,  vs.  Bsntfrow  & 

Bboth£r,  defendants  in  error. 

Eridflitce  tufBcient  to  support  the  verdict. 

Assampsit,  in  Fayette  Superior  Court.  Tried  before  Judge 
Bull,  March  Term,  1859. 

This  was  an  action  of  assumpsit  by  Scranton,  Kolb  &  Co.^ 
mercbaots  of  Augusta,  Georgia,  against  Stephen  Rentfrow 
and  Bucket  Rentfrow,  partners  in  trade,  under  the  name  and 
style  of  Rentfrow  .&  Brother,  on  several  promissory  notes, 
amonnting  in  the  aggregate  to  about  six  hundred  and  twen- 
ty dollars.    All  the  notes  were  signed,  "  JRent/row  ^  Bro'* 

The  issue  submitted  to  the  jury,  was  upon  the  plea  of  Buck- 
et Rentfrow,  one  of  the  defendants,  who  pleaded,  that  at  the 
lime  said  notes  were  given,  he  was  not  a  partner  of  Stephen 
Rentfrow,  or  a  member  of  the  firm  of  Rentfrow  &  Bro.,  and 
that  his  name  was  signed  by  said  Stephen,  without  his 
knowledge,  consent  or  authority. 

At  the  trial,  the  following  evidence  was  adduced : 
Roheri  Johnson^  testified:  That  in  1855,  he  sold  a  barrel 
of  brandy  to  Stephen  Rentfrow,  and  afterwards  called  on 
Bucket  Rentfrow  for  the  money,  to  pay  Jeptha  Landrum, 
for  a  still,  which  he,  witness,  had  bought  from  him.  Lan- 
Jruin  was  owing  Bucket  Rentfrow,  and  said  that  it  would 
mswet  him  the  same  as  money  to  settle  it  with  Bucket,  and 
n  that  way  the  debt  was  settled  by  Bucket  Rentfrow  with 
ntoess  for  the  brandy. 

William  Johnson^  testified :  That  in  the  spring  of  1855, 
e  bought  of  Stephen  Rentfrow,  out  of  the  grocery,  a  barrel 
f  mackerel  ;  that  shorily  afterwards,  he  saw  Bucket  Rent- 
ow  in  Fayetteville,  who  was  owing  witness  for  work  done 
r  him,  and  asked  him  for  the  money,  when  Bucket  asked 
imess  if  he  was  not  owing  in  the  grocery;  witness  said  he 
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was;  Bucket  and  witness  then  went  to  the  grocery,  and 
Bucket  went  behind  the  counter  and  settled  the  accouDt 
Stephen  Rentfrow  w^s  present  at  the  time,  and  remarked 
to  witness  that  the  account  was  settled. 

H.  F,  Underwood,  testified :  That  he  had  seen  boxes  and 
barrels  of  goods  and  groceries  received,  marked  ^^  Rentfrow 
&  Brother;"  had  seen  them  in  1855,  1856,  and  1857;  had 
seen  some  marked  to  Stephen  Rentfrow ;  that  the  first  and 
last  received  were  marked  Rentfrow  &  Brother;  had  fre- 
quetly  seen  Bucket  Rentfrow  about  the  grocery  when  these 
goods  were  received,  marked  Rentfrow  &  Brother.  Stephen 
Rentfrow  generally  attended  to  the  business ;  once  knew  bim 
to  offer  to  sell  out  the  grocery ;  was  about  to  sell  it  to  witness 
and  George  Ware ;  the  sale  was  to  be  kept  secret.  Thinks 
they  commenced  business  as  far  back  as  1855,  probably  1854. 

TF.  JV,  Bosworth,  testified :  That  he  saw  goods  received 
at  the  grocery,  marked  Rentfrow  &  Brother,  in  1855, 135^, 
and   1857 ;  had  also,  during  the  time,  seen  some  marked 
Stephen  Rentfrow;  those  marked  to  Stephen,  were  hongbt 
in  the  spring  of  1S5G;  that  he  went  with  Stephen  Rentfrow 
to  Augusta,  in  April  or  May,  1856,  and  Stephen  went  to  a 
different  house  from  the  one  they  formerly  traded  with,  to 
buy  groceries,  and  witness  supposing  that  he  and  Bucket 
were  in  partnership,  told  the  proprietors  of  that  house  that 
the  debt  was  good.     That  he  and  Rentfrow  being  the  only 
persons  at  that  time,  who  kept  retail  groceries  in  Fayetlerilfey 
agreed  to  raise  liquor  to  ten  cents  a  drink,  which  they  did 
upon  their  return.     Afterwards,  Bucket  Rentfrow  called  on 
witness  and  asked  him  what  he  thought  of  the  propriety  of 
raising  the  price  of  liquor,  saying  at  the  time,  that  his  reason 
for  asking  was  that  he  was  interested  in  the  business.    Had 
an  account   with  Renifrow's  grocery  and  settled  it  with  Ste- 
phen, but  don't  remember  whether  the  receipt  was  signed 
"Renlfrow  &  Brother,"  or  "Stephen   Rentfrow.'^    Stephen 
generally  attended  to  the  business. 

Johnson  JVhatley,  testified :  That  he  had  a  conversation 
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with  Bucket  Rentfrow  in  1855  or  1856,  and  asked  him  how- 
he  and  Stephen  were  getting  along ;  he  replied,  that  Stephen 
was  selling  a  good  deal,  but  he  did  not  get  much  profits ;  wit- 
ness remarked  to  him,  that  perhaps  he  was  getting  a  good 
deal  out  of  the  grocery  himself.  Bucket  did  not  deny  being 
a  partner;  thinks  they  commenced  business  in  1854;  had  seen 
barrels  come  marked  to  Rentfrow  &  Brother.  Bucket  Rent- 
frow was  a  farmer,  and  Stephen  attended  to  the  business,  set- 
tled accounts,  &c. 

L.  F.  Blalacky  testified :  That  he  had  seen  goods  received 
at  the  grocery,  marked  Rentfrow  &  Bro.  They  commenced 
business  in  1854 ;  he  was  in  market  with  Stephen  Rentfrow, 
when  he  bought  perhaps  his  first  stock.  Had  seen  Bucket 
frequently  in  Fayctteville,  at  the  grocery. 

/.  L.  Blalacky  testified  :  That  after  the  stock  of  groceries 
were  leried  on,  in  1857,  Bucket  Rentfrow  applied  to  him, 
to  know  if  he  could  claim  them.  Witness  informed  him 
that  he  could  not,  as  he  had  stated  to  witness,,  that  he  had 
only  agreed  to  let  Stephen  have  the  use  of  his  name  to  get 
the  first  stock,  and  that  he  was  to  have  one-half  the  profits 
realized.  Bucket  said  he  had  not  been  interested  since  that 
time,  which  was  in  1854.  Witness  advised  him  that  he 
could  not  claim  the  goods;  did  not  think  that  constituted 
him  a  partner;  had  a  small  aceount  at  the  grocery  and  set- 
tled it  with  Stephen ;  don't  remember  whether  he  took  a  re- 
ceipt or  not  The  conversation  above  referred  to  with  Buck- 
et Rentfrow,  was  after  the  3d  March,  1857. 

A/.  M.  Tidwellj  testified  in  substance:  That  in  the  latter 
part  of  the  year,  1855,  Bucket  Rentfrow  called  on  witness  to 
know  if  he  had  sold  a  certain  house  and  lot  in  Fayctteville, 
to  Stephen  Rentfrow.  Witness  informed  him  that  he  had 
agreed  to  do  so  ;  Bucket  said  he  did  not  want  witness  to  sell 
it  to  him  if  he  could  avoid  it ;  that  Stephen  did  not  need  so 
large  and  costly  a  house,  and  had  nothing  to  pay  for  it,  ex- 
cept what  he  got  out  of  the  grocery,  and  that  it  would  all  be 
coming  out  of  him,  Bucket ;  that  he  had  gone  into  the  busi- 
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ness  with  Stephen  to  give  him  a  start  again,  and  that  it 
looked  like  the  way,  he,  Stephen  was  doing,  would  ruin  him; 
that  there  were  several  debts  against  them  which  he  would 
have  to  pay ;  that  he  understood  Stephen  was  gambling, and 
that  he  had  told  him  of  debts  which  he  had  paid,  which  be, 
Bucket,  afterwards  found  out  had  not  been  paid ;  that  Ste- 
phen and  his  wife,  or  intended  wife,  were  dressing  fine,  and 
living  well,  £md  all  was  coming  out  of  him.  Witness  had  a 
small  account  with  Stephen  ^  Rentfrow,  and  settled  it  with 
him;  had  known  him  to  sue  on  accounts  in  his  own  name. 

PF.  JV.  Matthews,  testified :  That  in  1857,  he  was  Sheriff, 
and  in  April  or  May,  of  that  year,  levied  on  the  stock  of 
groceries,  after  which^ucket  Rentfrow  asked  him  if  he  did 
not  think  he  was  doing  wrong  to  have  his  interest  locked 
up. 

The  notes  sued  on  were  dated  as  follows:  One  6th  August, 
1855;  one  30th  December,  1855;  and  one  6th  March,  1S56. 
All  signed  '' Rentfrow  &  Bro.  Here  the  testimony  on  the 
part  of  the  plaihtifis  closed. 

Defendant  offered  no  evidence. 

The  Court  charged  the  jury,  that  if  Bucket  Rentfrow  held 
himself  out  to  the  world  as  a  partner,  and  permitted  Stephen 
to  buy  goods  in  the  name  of  the  firm,  or  to  use  the  firm 
name  to  procure  credit,  then  he  was  liable  to  those  who  gave 
the  credit,  even  if  no  agreement  or  contract  of  partnership 
was  proved,  and  even  if  he  had  no  beneficial  interest  in  the 
concern. 

The  jury  found  for  the  plaintiffs  against  Stephen  Rentfrow 
only,  the  sum  of  ^22  25,  and  plaintiffs  moved  for  a  new 
trial  on  the  following  grounds: 

1st.  Because  the  verdict  is  contrary  to  law  and  evidence. 

2d.  Because  the  verdict  is  not  only  against  law  and  evi- 
dence, but  decidedly  agninst  the  weight  of  evidence. 

3d.  Because  the  verdict  is  against  the  charge  of  the  Court 
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The  Court  refused  the  motion  for  a  new^  trial  and  plaintiffs 
excepted. 

TiowELL  &  WooTEN,  for  plaintiffs  in  error. 

Blalack  ;  and  Hui£  &  Connor,  contra. 

By  the  Court. — ^Bbnnino  J.  delivering  the  opinion. 

We  think,  that  there  was  evidence  enough  to  support  the 
verdict.  And  the  case  was  submitted  to  the  jury  by  the  Court 
under  a  charge  very  favorable  to  the  plaintiff  in  error.  We 
cannot  say,  that  the  refusal  of  the  new  trial  by  the  Court, 
was  an  improper  exercise  of  discretion. 

Judgment  affirmed. 


WoliamF.  Davis,  plain  tiff  in  error,  vs.  William  C.  Henson, 

Sherifi^  defendant  in  error. 

The  Homestead  Exemption  Acts  in  this  Slate,  do  not  protect  property  from 
jodgmeots  founded  on  torts;  they  apply  expressly  and  ezclasively  to  judg- 
BDents  fouaded  on  contracts. 

Rule  against  Sheriff,  in  Union  Superior  Court.  Decision 
by  Judge  Ricb,  May  Term,  1859. 

This  was  a  rule  taken  out  by  William  F.  Davis,  against 
the  Sheriff  of  Union  county,  to  show  cause  why  he  had 
not  made  the  money  on  a  certain  execution  in  his  hands, 
issued  in  favor  of  said  Davis,  against  William  Jackson. 
The  Sheriff  answered,  that,  under  and  by  virtue  of  said 
execution,  he  had  levied   on  a  certain  lot  or  parcel  of  land 
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belonging  to  defendant,  which  was  claimed  by  him  as  ex- 
empt from  levy  and  sale,  under  the  homestead  exemption 
Acts.  To  this  plaintiff  replied,  that  said  execution  issued 
upon  a  judgment  obtained  in  an  action  of  slander  against 
defendant,  and  that  the  exemption  l^ws  did  not  apply  or 
extend  to  judgments  recovered  in  cases  of  torty  but  only  to 
those  obtained  in  cases  ex  contractu. 

The  Court  held  the  showing  suficient,  and  decided  that 
the  land  waa  exempt  from  levy  and  sale  under  the  pro- 
visions of  the  Acts  exempting  a  certain  quantity  of  land 
from  levy  and  sale,  &c.,  and  discharged  the  rule.  To  which 
decision  counsel  for  plaintiff  excepted. 

William  Martin,  represented  by  Ezzard,  for  plaintiff 
in  error. 

No  counsel  appeared  for  defendant  in  error. 

By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

The  single  question  in  this  case  is,  whether  the  Home- 
stead Exemption  statute  in  this  State,  protects  property 
from  judgments  founded  on  torts?  An  inspection  of  the 
several  Acts,  shows  clearFy  that  they  do  not,  but  that  they 
apply  expressly  and  exclusively  to  judgments  founded  on 
contracts.     Cobb^  385,  389,  390. 

Whether  this  discrimination  should  be  made,  it  is  for  the 

Legislature,  and  not  for  the  Courts  to  decide. 

» 

Judgment  reversed. 
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John  L.  Sawyer,  administrator,  plaintiflf  in  error,  vs.  C.  A. 
J.  Flemisteb,  defendant  in  error. 

Where  Ihe  intesialc  has  an  estate  only  for  his  life,  no  interest  in  the  property 
can  pass  to  his  administrator,  and  the  administrator  can  have  no  right  to 
briogsuit  for  the  property,  but  that  right  must  be  in  others. 

la  Equity,  in  Newton  Superior  Court.  Decision  on  de- 
murrer, by  Judge  Cabaniss,  March  Term,  1859. 

In  the  year  1850  John  Sawyer  departed  this  life,  leaving 
a  will,  the  third  and  fourth  items  of  which  are  as  follows, 
viz: 

"  Item  Third.    I  give  and  devise  to  my  beloved  wife,  Mary, 
all  my  estate,  both  real  and  personal,  embracing  lands,  ne- 
groes, horses,  stock,  household  furniture,  and  utensils  of  every 
description;   money,  rights   and   credits,    and   whatsoever 
other  things  I  may  possess,  to  have  and  to  hold  during  her 
widowhood,  and  to  exercise  full  control   over  in   the  sole, 
management   and   disposition  thereof  as   she    may   think 
proper,  and  to  give  off  to  her  children  whatever  portions 
she  may  see  proper,  either  before  or  at  her  death :  Provided^ 
that  if  my  wife,  Mary,  should  intermarry  after  my  death  at 
any  time,  then,  and  in  that  event  she  is  no  longer  entitled  to 
the  above  bequest;  but  my  entire  estate,  both  real  and  per- 
sonal, shall   then  be  equally   divided   among  my  said  wife 
and  all  my  children,  she  receiving  a  child's  part ;  and  in  the 
event  of  such  equal  division  ever  being  made,  then  what- 
ever may  have  been  advanced  to  any  of  my  children,  either 
by  myself,  during  my  lifetime,  or  by  my  wife  after  my  death, 
shall  be  taken  into  the  account,  and  every  one  share  accord- 
ingly." 

''Item  Fourth,  I  desire  and  direct,  that  my  wife,  Mary, 
during  her  widowhood,  may  give  off  whatever  of  my  estate 
she  may  see  proper,  at  any  time  before  or  at  her  death,  to  ray 
children,  to  each  one  in  whatever  proportion  she  may  de- 
sire, and   at  whatever  time  she  may  see  proper :  Provided^ 
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that  whatever  she  may  give  to  my  daughter,  Sarah  A.,  wife 
of  Henry  Camp,  shall  be  made  over  to  her  and  her  children, 
not  subject  to  the  debts  or  control  of  her  husband." 

By  the  fifth  item,  he  appointed  his  wife,  the  said  Mary^ 
executrix,  and  his  sons,  John  L.  Francis  and  Thomas  Saw- 
yer, executors  of  his  will. 

Under  this  will,  Mary  Sawyer,  the  widow,  took  possession 
of  the  entire  estate  of  her  husband,  and  held  the  same  un- 
til the  6th  November,  1854,  when  by  a  deed  duly  executed, 
she  made  a  division  of  said  estate  between  herself  and  her 
seven  children,  giving  to  each  an  equal  share,  and  reserving  to 
herself  one  share;  being  one  eighth  of  said  estate,  to  be 
held  in  fee  simple  ^'according  to  the  directions  given  in  the 
latter  clause  of  the  third  item  of  said  last  will  and  testament 
of  my"  (her)  ^^  deceased  husband,  John  Sawyer,  late  of  said 
county :  Provided^  that  nothing  in  the  foregoing  deed  of  gift 
shall  be  so  construed  as  to  prevent  me"  (her)  ''  from  retaining 
for  myself,  out  of  said  estate,  any  property,  not  exceeding 
in  value  my  distributive  share  as  herein  set  forth,  which  I 
may  think  best  suited  to  my  condition  and  circumstances 
during  my  natural  life,  to  be  equally  divided  among  all  my 
children  aforesaid,  and  their  heirs  and  assigns  after  my 
death,"  &c. 

The  estate  was  partitioned  in  pursuance  of  this  deed,  and 
Mrs.  Sawyer  selected  and  retained  as  her  share,  tw j  negroes, 
worth  about  a  thousand  dollars  each,  and  cash  and  notes 
amounting  to  about  thirty-five  hundred  dollars. 

Shortly  after  this  division,  Mrs.  Sawyer  entered  into  an 
agreement  under  seal,  with  Creighton  A.  J.  Flemister,  one  of 
her  sons  in  law,  dated  6th  January,  1855,  whereby,  in  con- 
sideration that  Flemister  would  support  and  maintain  her 
during  her  life,  and  furnish  her  with  money  sufficient  to  meet 
her  opiinary  wants  and  necessities,  &c.,  she  sold  and  con- 
veyed to  him  all  her  interest  in  said  two  negroes;  also,  the 
use  and  control  of  her  money  and  notes,  to  remain  in  bis 
possession,  and  under  his  control,  during  her  liie. 


i 
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Afterwards,  in  1855  or  1856,  Mrs.  Sawyer  departed  this 
life  intestate,  and  John  L.  Sawyer,  one  of  her  sons,  took  out 
letters  of  administration  on  her  estate,  and  filed  this  bill  in 
equity,  against  Flemister,  for  a  recovery  of  said  negroes  and 
money,  and  for  an  account  of  hire  and  interest. 

To  this  bill  defendant  demurred,  on  the  ground,  that  un- 
der the  will  of  John  Sawyer,  deceased,  Mary  Sawyer,  his 
widow,  and  complainant  intestate,  took  only  a  life  estate  in 
the  property  devised  and  bequeathed  to  her,  or  a  life  estate, 
with  a  power  of  appointment,  and  that  complainant  bls  her 
administrator  could  not  maintain  this  suit 

The  Court  sustained  the  demurrer  and  dismissed  com- 
plainant's bill,  and  complainant  excepted. 


Harper,  for  plaintiff  in  error.  i 

I 


Was  the  right  to  sue,  in  the  administrator  of  Mrs.  Sawyer^ 
If  it  was  not,  the  Court  below  did  not  err  in  sustaining  the 
demurrer. 

If  the  interest  which  Mrs.  Sawyer  had  in  the  property 
sued  for,  was  no  greater  than  an  interest  for  her  life,  then, 
at  her  death,  no  interest  remained  to  pass  to  her  administra- 
tors; and  therefore,  no  right  to  sue  for  the  property,  could  be 
in  him.     • 

Whatever  the  interest  was  which  she  had  in  the  property, | 
she  must  have  derived  it,  either  from  the  will  of  her  deceased 
husband,  or  from  her  own  deed  and  its  acceptance  by  the] 
remaindermen. 

If  it  was  derived  from  the  will,  it  could  not  have  exceeded  | 
an  interest  for  her  life,  as  she  remained  a  widow  till  hei 
death,  and  the  will  gave  her,  in  case  she  remained  a  widow,{ 
no  greater  estate  than  one  during  her  widowhood. 


f, 
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If  the  interest  in  the  property^  was  derived  frona  the  deed 
and  its  acceptance  by  the  remaindermen,  still  it  could  not 
have  been  a  greater  interest,  than  one  for  her  life;  because 
the  deed  itself  said,  that  the  property  should,  at  her  death, 
be  equally  divided  among  certain  persons  named.  This 
restricted  her  interest  in  the  property,  to  an  interest  for  her 
life,  and  gave  the  remainder  to  those  persons. 

Whether  then  her  interest  was  an  interest  derived  from 
the  will,  or  an  interest  derived  from  the  deed,  it  was  but  an 
interest  for  her  life.  It  follows,  that,  at  her  death,  there  was 
none  of  it  left,  to  pass  to  her  administrator,  and,  therefore, 
that  he  had  no  right  to  sue  for  the  property  or  for  any  interest 
in  it.  And,  thence,  it  follows  that  the  demurrer  was  good, 
and  that  the  judgment  holding  it,  good,  was  right. 

The  plaintiff  seems  to  think,  that  it  is  his  business,  as  Mrs. 
Sawyer's  administrator,  to  collect  this  money  and  property, 
for  the  remaindermen,  or,  for  whoever  may  be  entitled  to 
the  same.  But  they  do  not  need  his  services.  Tbey  can 
themselves  assert  whatever  rights  they  have.  Perhaps,  they 
are  not  willing  to  accept  his  services  *,  perhaps  they  would 
even  if  he  succeeded  in  this  suit,  and  recovered  the  property 
for  them,  choose  to  sue  for  it,  themselves.  In  that  case,  the 
defendant  would  be  in  a  bad  condition,  for  the  recovery  in 
this  suit,  would  be  no  bar  to  that  suit ;  and  so,  he  would 
have  to  respond  a  second  time  for  the  property. 

Judgment  aflirmed. 
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Nathan  F.  Ca3ip,  plaintiff  in  error,  vs.  Matheson  &  Ohara^ 

and  others,  defendants  in  error. 

Where  a  creditor  takes  goods  from  his  debtor  on  sale,  in  satisfaction  of  the 
debt,  with  a  condition  that  the  debt  shall  be  re-opened  and  be  collected  if  the 
goods  should  be  taken  away  from  him  by  older  liens  against  the  debtor, 
the  creditor  will  not  be  enjoined,  even  before  the  condition  has  happened,  so 
loDg  as  older  liens  remain  outstanding,  and  the  condition,  therefore  remains 
in  possibility,  from  putting  his  debt  into  judgment,  in  order  to  be  in  readi- 
ness to  meet  the  condition  to  the  best  advantage  whenever  it  may  happen. 
He  does  no  wrong,  and  will  not  be  re^itrained,  until  he  attempts  to  enforce 
his  judgment. 

In  Equity,  in  Butts  Superior  Court  Decision  by  Judge 
Cabaniss,  at  chambers,  8th  October,  1858. 

This  was  a  bill  filed  by  Nathan  F.  Camp,  alleging,  in  sub- 
stance, that  complainant,  as  the  successor  of  N.  F.  &  J.  B. 
Camp,   merchants,  was  indebted  to  Matheson   &  Ohara, 
Cameron,  Webb  &  Co.,  James  E.  Speer,  and  Bridges,  Dygart, 
&  Orrell,  in  the  aggregate,  amounting  to  about  two  thous- 
and one  hundred  dollars ;  that  being  in  embarrassed  cir- 
stances,  and  unable  to  meet  promptly  his  debts  one  Alex- 
ander Allmong  presented  himself  as  the  agent  of  the  above 
named  creditors,  and*  demanded  payment  of  the  debts,  or 
that  some  arrangement  should  be  made  for  their  liquidation 
or   settlement;  that  not  being  able  to  pay  said  debts  by 
cash,  and  there  being  other  large  demands  against  him, 
some  in  judgment,  he  and  said  Allmong,  as  the  agent  of 
the  above  named  creditors,  entered  into  the  following  agree- 
ment, viz : 

Gkokgia,  Butts  County. 

This  agreement  entered  into  this  the  sixteenth  day  of 
June,  1856,  between  Nathan  F.  Camp,  of  the  county  and 
State  aforesaid,  and  Alexander  A.  Allmong,  attorney  at  law, 
and  agent  in  fact,  for  William  Matheson  &  William  Ohara, 
merchants  and  partners  under  the  firm  name  of  Matheson 
&  Ohara,  Geo^e  H.  Cameron,  William  S.  Webb,  and  Wil- 
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liam  M.  Sage,  merchants  and  partners,  under  the  firm  name 
of  Cameron,  Webb  &  Co.,  and  James  E.  Speer;  all  of  the 
city  of  Charleston,  in  the  State  of  South  Carolina;  and  also 
of  Bridges,  Dygart  &  Orrell,  of  the  city  of  New  York,  and 
such  other  demand  against  the  said  Nathan  F.  Camp  exist- 
ing, as  to  make  the  sum  of  {85,095  25.  Witnesses  that  the 
said  Nathan  F.  Camp,  for  and  in  consideration  of  the  sum 
of  money,  in  the  nature  of  principal  interest  and  cost  of 
suit  now  pending,  due  on  the  said  several  described  promis- 
sory notes,  has  this  day  bargained  and  sold,  and  by  these 
presents  doth  bargain  and  sell  unto  the  said  Alexander  A. 
Allmong,  attorney  and  agent  as  aforesaid,  all  his  stock  in 
trade,  goods,  wares  and  merchandize  now  in  his  store  in 
Jackson,  Butts  county,  at  cost  of  said  goods.  And  the  said 
Nathan  F.  Camp  further  agrees  (that  inasmuch  as  there  are 
executions  to  a  very  considerable  amount  outstanding,  which 
may  seize  and  consume  the  before  described  goods,  stock 
in  trade,  wares  and  merchandise)  to  warrant  and  defend  the 
title  thereto,  and  in  the  event  of  their  being  legally  appro- 
priated to  older  and  superior  claims,  that  the  before  described 
claims  represented  by  the  said  Alexander  A.  Allmong,  shall 
continue  in  full  force  and  effect;  be  prosecuted  to  judgment 
and  execution,  and  otherwise  satisfied,  as  if  this  agreement 
had  never  been  made.  And  the  said  Alexander  A.  Allmong, 
on  his  part,  hereby  agrees  to  accept  and  receive  the  herein 
before  described  stock  in  trade,  goods,  wares,  and  merchan- 
dise for,  and  at  the  sum  of  $5,095  25,  the  same  being  the 
aggregate  of  his  said  claims,  in  full  satisfaction  and  pay- 
ment of  said  demands,  upon  the  condition  herein  before 
named  and  specified.  •* 

June  16th,  1856. 
(Signed)  N.  F,  CAMP,  [seal.] 

A.  A.  ALLMONG,  [ssal] 
Agent  and  att'f- 

Signed  and  acknowledged  in  the  presence  of 

J.  R  McCOBD,  J.  P. 
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The  bill  further  states^  that  in  porsnance  of  said  agree- 
ment, complainants  turned  over  and  delivered  said  stock  of 
goods  to  the  agent  of  defendants,  who  took  possession  of 
the  same  and  has  sold  some  twelve  or  fifteen  hundred  dollars 
worth  of  said  goods;  that  the  meaning  and  understanding  of 
the  parties  were,  and  such  is  the  true  construction  of  the  said 
agreement,  that  after  paying  the  demands  of  the  defendants 
amounting  to  about  twenty-one  hundred  dollars,  the  remain- 
der of  the  $5,095  25,  agreed  to  be  paid  for  said  goods, 
should  be  paid  and  applied  by  said  Allmong,  as  agent  afore- 
said, to  other  debts  and  demands  against  complainant. 

The  bill  further  states,  that  the  judgments  existing  at  the 
time  of  said  sale,  has  since  been  levied  upon  other  property 
of  complainant,  and  the  same  has  been  sold  at  a  sacrifice, 
and  that  said  Allmong  has  failed  to  pay  and  apply  said  re- 
mainder, or  any  part  thereof,  to  said  judgments,  or  to 
any  other  demands  against  complainant,  and  complainant 
charges  that  the  defendants  do  not  intend  to  comply  with 
their  contract  with  him  above  set  out.  The  bill  further 
charges,  that  ^^said  defendants  have  been  fully  paid,''  and 
although  they  have  said  goods  still  in  their  hands,  and  un- 
der their  control,  yet  they  still  hold  their  demands  against 
complainants,  and  part  of  which  are  in  suit,  and  they  refuse 
to  deliver  up  said  notes. 

The  bill  prays  that  defendants  be  decreed  to  pay  to  com- 
plainant  the  amount   in   their  handsj   remaining  of  the 
95,095  25,  after  paying  their  demands  of  about  {02,100  00; 
that  defendants  be  restrained  from  paying  any  debts  against 
complainant,  and  if  any  have  been   paid  by  them,  that 
they    answer  and  set  forth  what  amounts;  and  that  an  in- 
junction do  issue,  restraining  defendants  from  trading  the 
notes    and  demands  held  by  them  against  complainant, 
and  that  the  same  be  delivered  up;  that  the  suits  thereon  be 
enjoined;  that  they  be  enjoined  and  restrained  from  selling 
or  removing  said  goods,  and  that  the  Sheriff  of  the  county 
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be  ordered  and   directed  to   take   charge  of  and  hold  the 
same,  &c. 

The  Chancellor  refused  to  sanction  the  bill  and  to  grant 
the  injunction.  To  which  decision,  counsel  for  complainant 
excepted,  and  assigned  the  same  as  error. 

Bailey;  and  Dotal,  represented  by  Gibson,  for  plainliii 
in  error. 

Floyd;  and  Pebples,  contra. 

By  the  Court — Stephens  J.  delivering  the  opinion. 

To  state  this  case  is  to  decide  it.     The  complainant  enter- 
ed into  a  written  contract  with  the  agent  of  the  defendants. 
selling  them  his  stock  of  goods  for  the  sum  of  $5,095  d^* 
which   he  owed  to  these  defendants,  together  with  other 
creditors,  all  of  whom  vere  represented  by  the  same  agent, 
the  agent  stipulating  to  accept  the  goods  in  full  satisfaction 
of  the  debts,  unless  the  goods  should  be  taken  away  from 
his  principals  by  existing  liens,  and  the  complainant  stipu- 
lating that  if  they  should  be  so  taken  away,  these  debts 
represented  by  the   agent,  should   not  be  considered   as 
satisfied,  but  should  be  open  against  him,  and  might  proceed 
to  collection.    This  was  his  bargain   as  exhibited  by  him- 
self in  the  writing.    His  complaint  is,  that  this  was  not  the 
bargain.    An  inspection   of  the  paper  renders  the  question* 
too  clear  for  hesitation.    The  whole  complaint  is,  that  the 
defendants  are  doing,  and  the  whole  prayer  is,  that  they  may 
be  restrained  from  doing,  precisely  what  he  agreed  they 
should  do.    It  is  needless  to  make  specifications.    The  only 
part  of  the  case  which  bears  any  plausibility,  is  the  all^a- 
tion  that  the  defendants  are  proceeding  to  collect  their  debts 
(which  were  satisfied  by  the  sale  of  the  goods)  by  suit,  and 
the  prayer  that  they  may  be  restrained  from  proceeding  witli 
their  suits.    The  contract  was,  that  these  claims  were  satis^ed 
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by  the  sale,  unless  the  goods  should  be  taken  by  the  older 
liens,  and  it  is  not  stated  that  the  goods  had  been  so  taken. 
The  argument  is,  that  the  claims  yet  remain  satisfied,  as  the 
condition  on  which  they  were  to   be  turned  loose  again  for 
collection,  has  not  happened.     The  answer  is,  in  the  first 
place,  that  to  make  this  point  good,  it  ought  to  be   affirma- 
tively alleged,  that  the  goods   had  not  been  taken  from  the 
defendants.     But,  in  the  next  place,  he  has  no  right  to  have 
the  suits  stopped  before  the  claims  are  put  into  judgment. 
The  defendants,  on  the  contrary,  have  a  right  to  reduce  their 
claims  to  judgment,  in  order  to  have  them  in  a  form,  to  be 
immediately  collected,  whenever  the  condition  happens  on 
which  the  collection  was  to  take  place.     It  is  not  averred  (but 
the  contrary   is  inferable  from  the  bill)  that  the  happening 
of  that  condition  has  become  impossible,  by  the  payment  of 
all  older   liens.     So  long  as  it  remains  possible,  the  defen-  ^ 
dants  have  a  right  to  put  themselves  in   readiness  to  meet  it 
to  the  best  advantage.     So  long  as  they  keep   within   the 
limits  of  this  discreet  preparation,  as  they  will  do  until  they 
attenipt  to  enforce  their  judgments,  they  are  doing  nothing 
wrong,  and  nothing  from  which  they  should  be  restrained. 
We  sustain  the  Judge  in  refusing  his  sanction  to  this  bill. 

Judgment  affirmed. 


William  M.  Bell,  plaintitf  in  error,  vs.  Joseph  C.  McCaw- 
1^7,  executor  of  James  Hampton,  deceased,  defendant  in 
error. 

[1.1  Muniments  of  title  proven  to  have  been  in  existence  for  forty  ycBrs,  with 
posiesflion  in  conformity,  and  coming  from  the  proper  custody,  arc  admissible 
ancient  documents. 


356  SUPREME  COURT  OF  GEORGIA, 


Uell  vs.  McCawIey,  ex*or. 


[2.]  A  recorded  deed  of  perbonal  property  is  entitled  to  go  in  evidence  without 
other  proof. 

• 

3.]  ¥he  presumption  of  a  gift  arising  from  the  delivery  of  personal  propertf 
by  a  parent  to  a  child,  m«y  be  rebutted  by  subsequent  acknowledgemeau  of 
the  child  that  he  is  holding,  and  had  held  from  the  beginning,  under  a  Iota. 

[4.]  The  doctrine  that  a  purchase  for  value,  without  notice,  takes  precedence 
of  a  prior  gift,  applies  only  to  a  case  where  the  two  conflicting  titles  are 
derived  from  the  same  source, 

[5.]  The  contents  of  a  lost  paper  are  not  to  be  inferred  from  a  nanu  which  the 
witnesses  may  give  the  paper,  in  opposition  to  proof  of  its  terms.  The  con- 
tents determine  the  name,  and  not  a  name  the  contents. 

Trover,  in  Cherokee  Superior  Court.  Tried  before  Judge 
Hammond,  March  Term,  1859. 

This  was  au  action  of  trover  brought  bj  James  Hampton, 
against  William  M.  Bell,  for  the  recovery  of  certain  negroes, 
to- wit:  Rose  and  Mary;  and  the  children  of  Mary,  viz: 
Moses,  Hannah,  an6  fien. 

The  facts  of  this  case  are  briefly  these :  Sometime  prior 
to  the  year  1790,  John  Hampton,  intermarried  with  Joice 
Malone,  the  daughter  of  William  Malone,  the  parties  at  the 
time  residing  in  Newberry  District,  South  Carolina.  On  the 
10th  December,  1790,  in  consequence,  it  seems,  of  the  con- 
templated remaval  of  Hampton  to  the  State  of  Georgia, 
Malone  and  Hampton  entered  into  and  executed  what  is 
termed  by  them  a  ^^memnrandum  of  agreement y^  whereby, 
after  reciting  that  Malone  had  loaned  to  him,  in  conse- 
quence of  his  marriage  with  his  daughter,  a  negro  girl 
named  Hannah,  Hampton  ''binds  himself,  his  heirs  and 
a'isigns,  whenever  he  or  they  may  be  called  on  by  the  said 
William,  to  deliver  said  negro  woman,  and  increase,  if  any, 
to  the  said  William,  or  his  assigns,"  &c. 

Afterwards,  on  the  27th  October,  1797,  the  same  parties 
signed  and  executed  a  '^  memerandum  of  agreement,''  reciting 
that  Malone  had  loaned  a  negro  boy,  named  Benjamin,  to 
Hampton  and  wife,  to  be  returned  when  demanded.  In 
this  paper  it  is  recited  that  Malone  is  ^  of  Oglethorpe  cean* 
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ty,  and  John  Hampton  of  Washington  county,  both  of  the 
State  of  Greorgia.'^  Afterwards,  on  the  23d  December, 
1807,  John  Hampton  signed  an  instrument,  certifying  that 
he  had  that  day  received  from  William  Malone,  his  wife's 
father,  two  negroes,  Hannah  and  Benjamin,  and  binding 
himself,  his  heirs,  executors  and  administrators,  '4o  delirer 
unto  the  aforesaid  Malone,  Sr.,  the  said  negroes,  Hannah 
and  Benjamin,  or  either  of  them,  whenever  he  may  call  on 
me  for  the  same/'  Witnessed  by  John  Henley,  Jr.,  and 
Daniel  Johnson. 

On  the  14th  December,  1811,  William  Malone  executed  a 
deed  of  a  gift,  by  which  he  granted  and  conveyed  to  James 
ffoiT^/on,  his  grand-son,  (being  a  son  of  the  said  John  and 
Joice  Hampton)  ^'all  his  right,  title,  interest,  claim  and  de- 
mand^' in  and  to  said  negroes,  Hannah  and  Benjamin,  and 
their  issue.  This  deed  was  executed  in  the  presence  of  two 
witnesses,  one  of  whom  was  a  Justice  of  the  Peace,  and  re- 
corded in  the  office  of  the  Clerk  of  the  Superior  Court  of 
Jackson  county,  16th  September,  1812. 

Sometime  after  the  execution  of  this  deed  of  gift,  it  is 
alleged,  that  the  said  James  Hampton,  the  plaintiff,  executed 
a  bondj  or  instniment  in  writing,  by  which  he  conveyed  to 
his  father  and  mother,  the  said  John  and  Joice,  a  life  estate 
in  and  to  said  negroes  and  their  increase;  that  they  con- 
tinned  in  the  possession  of  the  negroes,  or  their  increase, 
till  the  death  of  John  Hampton,  that  they  then  came  into 
the  possession  of  Joice  Hampton,  who  sold  Rose  and  Mary, 
two  of  the  descendants  of  Hannah,  to  defendant,  in  the  year 
\S3S,  who  has  held  possession  of  the  same  ever  since.  De- 
fendant is  the  brother-in-law  of  plaintiff,  having  married  one 
of  the  daughters  of  said  John  and  Joice  Hampton.  Joice 
Hampton  died  in  1852,  and  plaintiff  demanded  the  said  slaves 
and  their  increase  from  defendant,  who  refused  to  deliver 
them  up,  but  claimed  the  same  as  his  absolute  property, 
under  his  purchase,  for  a  valuable  consideration  from  Mrs 
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Joice  Hampton,  as  above  stated.     Upon  this  refusal  plaintiff 
instituted  this  action,  for  the  recovery  of  said  slaves. 

At  the  trial,  plaintiff  tendered  in  evidence  the  three  "  memo- 
randum of  agreements"  before  mentioned,  between  William 
Malone  and  John  Hampton,  dated  respectively  10th  Decem- 
ber, 1790,  «7th  October,  1797,  and  23d  December,  1807.  To 
the  introduction  of  which,  counsel  for  defendant  objected, 
on  the  ground,  that  there  was  no  proof  of  their  execution. 
Plaintiff,  to  obviate  this  objection,  examined  Nathaniel  F. 
Legg,  who  testified,  that  he  received  these  papers  from 
James  Hampton,  who  said  that  he  received  them  from  Wil- 
liam Malone.  Witness  further  stated,  that  on  enquiry  he 
heard  that  Daniel  Johnson  was  dead,  and  he  could  hear 
nothing  of  John  Henley ;  was  acquainted  with  the  hand  writ- 
ing of  John  Hampton,  and  believes  the  signature  to  said  in- 
struments to  be  in  his  hand  writing ;  that  he  had  searched  at 
the  house  of  Joice  Hampton,  and  at  Abda  Shockly's,  for  a 
bond, said  to  have  been  given  by  James  Hampton,  relative  to 
the  negroes  in  dispute,  and  the  interest  which  John  and 
Joice  Hampton  had  therein,  but  could  not  find  it.  Sbockly 
told  him  that  he  had  given  it  to  defendant,  and  defendant 
gave  it  to  Ira  Bell,  who  returned  it  to  Shockly,  and  that 
Shock ly  did  not  know  where  it  was. 

Defendant  had  been  notified  to  produce  said  bond,  but 
purged  himself  under  the  rule,  by  swearing  that  he  did  not 
have  it. 

Upon  this  proof,  the  Court  admitted  the  papers  in  evi- 
dence, and  also  the  deed  of  gift  from  Malone  to  plaintiff, 
dated  14th  December,  1811. 

To  which  rulings  defendant  excepted. 

A  number  of  witnesses  were  then  examined  on  both  sides 
whose  testimony  it  is  unnecessary  to  set  out,  as  all  the  facts 
necessary  to  a  full  understanding  of  the  case,  are  stated 
above,  and  in  the  opinion  of  this  Court. 

The  Court  charged  the  jury  in  reference  to  the  bond, or 
conveyance  of  a  life  eslate  in  said  negroes,  by  James  Hamp- 
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ton  to  John  and  Joice  Hampton,  that  as  it  expressed  no  con- 
sideration, the  jury  could  use  it  for  one  purpose  only,  and 
that  \i'as  as  an  acknowledgment  of  the  parties  of  John 
and  Joice  Hampton's  right  to  the  property  during  their  lives, 
so  as  to  show  at  what  time  plaintiff's  right  of  action  accrued, 
and  consequently  at  what  time  the  statute  of  limitations 
commenced  to  run. 

The  jury  found  for  the  plaintiff  eighteen  hundred  dollars 
for  the  negroes,  to  be  discharged  by  the  deliirery  of  the 
negroes  within  sixty  days,  at  Marietta,  Georgia.  Also 
$576  00  for  hire. 

Whereupon,  counsel  for  defendant  moved  for  a  new  trial, 
upon  the  following  grounds,  viz : 

Ist^2d,  and  3d.  Because  the  verdict  was  contrary  to  law, 
contrary  to  the  evidence  and  the  charge  of  the  Court,  and 
strongly  and  decidedly  against  the  weight  of  the  evidence. 

4th.  Because  the  Court  erred  in  admitting  in  evidence, 
the  instruments  or  "  memorandums  of  agreements"  between 
Malone  and  John  Hampton,  before  referred  to,  without 
proof  of  their  execution. 

5th.  Because  the  Court  erred  in  admitting  in  evidence  the 
deed  of  gift  from  Malone  to  James  Hampton,  the  plaintiff, 
without  proof  of  its  execution. 

6th.  Because  the  Court  erred  in  admitting  evidence  iu 
reference  to  said  bond,  or  conveyance  from  plaintiff  to  John 
and  Joice  Hampton,  of  a  life  estate  in  said  slaves, 

7th.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court,  to  the  law  and  the  evidence, and  without  evidence. 

The  Court  refused  the  motion  for  a  new  trial,  and  defen- 
dant excepted. 

Browx  &  Jordan,  represented  by  Hugh  Bichanan,  for 
plaintiff  in  error. 

Irwin  &  Lestea,  contra. 
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By  the  Court. — Stephens  J.  delivering  the  opinion. 

[1.]  We  think  the  '' memoranda"  were  sufficiently  proven 
to  be  admitted  in  evidence,  for  aside  from  all  the  other  proof, 
they  were  shown  to  be  '^  ancient  documents/'  They  were 
shown  to  have  come  from  the  proper  custody — from  Wil- 
liam Malone,  and  they  were  shown  to  have  been  in  ex- 
istence more  than  forty  years,  and  the  possession  of  the 
negroes  was  in  conformity  with  these  ^'memoranda"  for 
the  same  period.  All  this  shows  them  to  be  ancient  docu- 
ments, not  needing  further  proof. 

[2.]  We  think  the  certificate  of  record  was  sufficient  to 
carry  the  deed  of  gift  to  the  jury.  As  early  as  1755,  pro- 
vision was  made  by  statute  (see  CobVs  Dig.^  page  159}  for 
recording  all  conveyances  of  real  and  personal  property  ; 
and  by  subsequent  statutes  all  such  conveyances  as  are 
directed  to  be  recorded,  are  to  be  admitted  in  evidence  when 
they  appear  to  havt  been  recorded  ill  conformity  with  lav. 
This  point  was  not  urged  in  argument. 

[3.]  All  of  the  other  assignments  of  error  resolve  them- 
selves into  the  single  one,  that  the  verdict  is  unsupported  bf 
the  evidence.  This  being  a  case  where  the  plaintiff  must 
recover  on  proof  of  title  in  himself,  and  not  on  mere  want 
of  title  in  the  defendant,  it  was  argued  that  the  title  of  these 
negroes  was  shown  to  be,  not  in  James  Hampton,  but  io 
John,  his  father ;  for  that  before  John  gave  the  ^' memoranda'^ 
acknowledging  that  he  held  them  as  a  loan,  they  had  already 
passed  to  him  as  a  gift,  by  virtue  of  their  having  gone  into 
his  possession  from  his  father-in-law.  Admit  it — yet  if  the 
negroes  were  his  own,  he  could  by  virtue  of  his  very  do- 
minion as  owner  cease  to  hold  them  as  his  own,  and  hence- 
forth hold  them  as  his  father-in-law's.  This  is  just  what 
he  did,  and  the  agreement  was  binding.  Whoever  roaf 
have  been  the  owner  of  the  negroes  before  the  execution  of 
these  "memoranda,"  William  Malone  was  the  owner  *tter- 
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wards,  and  be  subsequently  conveyed  bis  title  to  James 
Hampton,  the  plaintiff 

[4.]  It  was  also  argued,  that  because  the  plaintiff  claimed 
under  a  voluntary  conveyance  without  valuable  considera- 
tion,  while  the  defendant  claimed  under  a  conveyance  for 
value,  although  from  a  person  who  had  no  title,  the  plain* 
tiff's  title  must  yield  to  the  defendant's.    The  first  answer  to 
this  is,  that  the  evidence  furnishes  strong  reason  for  believ- 
ing that  the  defendant,  though  a  purchaser  for  value,  had 
notice — a  circumstance  which  deprives  him  of  all  advantage 
in  his  conflict  with  the  mere  donee.     In  the  next  place,  the 
doctrine  of  preferring  a  title  founded  on  valuable  considera- 
ation,  over  an  older  one  without  such  foundation,  applies 
only  to  a  case  where  the  conflicting  titles  are  derived  from 
the  same  grantor.    It  does  not  mean  that  the  purchaser  from 
one  who  never  had  any  title,  is  to  be  preferred  over  a  donee 
who  has  a  gift  from  him   who  held  the  true  title;  for  this 
would  be  in  effect  to  deprive  the  owner  of  the  power  of 
making  a  valid  gift  of  his  property.     The  doctrine  is,  that 
in  a  conflict  between  two  titles  emanating  from  the  same 
source,  the  one  being  a  gift  and  the  other  a  purchase  for 
vaJue  without  notice  of  the  other,  the  purchase  shrill  prevail, 
although  it  be  subsequent  to  the  gift    In  this  case,  the 
donee  claims  from  Malone,  and  the  purchaser  from  Joice 
Hampton,  and  she  claimed  from  nobody,  except  for  her  own 
life.     The  title  here  in  contest  is  to  the  estate  which  was  left 
after  her  death. 

[S."]  Again,  it  was  argued,  that  according  to  the  evidence, 
the  plaintiff  did  not  relieve  himself  from  the  statute  of  limi- 
tations, the  bar  being  ;?r»ma /acic  shown  by  the  adverse 
possession  of  the  defendant  for  fourteen  years.  We  think 
he  did  relieve  himself  from  that  prima  facie  case,  by  show- 
ing that  he  had  conveyed  his  title  to  Joice  Hampton  for  her 
life,  which  lasted  till  1852.  This  then,  was  the  time  when 
his  cause  of  action  arose,  and  it  was  within  the  four  years 
next  before  the  commencement  of  the  action.     It  was  said, 
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--^"~r      j^^j  ^Ijjs  conveyance  to  his  mother  for  life,  was 

^  ^bond  and  that  a  bond  cannot  operate  as  a  conveyance. 

rph   paper  was  sworn  to  be  lost,  and  the  witnesses  testified 

to  what  it  contained.     They  said  it  conveyed  an  estate 

(  r  life.    It  is  a  transparent  fallacy  to  argue  its  contents  from 

ts  name;  its  proper  name  depends  upon  its  contents,  and 

these  are  given  by  the  witnesses. 

Judgment  affirmed. 


Adam  B.  Dulin,  plaintiflf  in  error,  vs.  R  &  I.  Caldwell   & 

Co.,  defendants  in  error. 

[1.]  An  award  will  not  be  set  aside  on  account  of  newly  discovered  lesvi- 
mony,  when  the  party  has  shown  no  diligence  to  obtain  it. 

[2.]  A  case  pending  in  Court  may,  by  the  agreement  of  the  parties,  be  arbi- 
trated under  the  Act  of  1S56. 

[3.]  An  award,  under  the  Act  oi^l856,  can  only  be  impeached  for  fraud  and 
corruption  in  the  arbitrators. 

[1.]  When  a  billis  presented  for  sanction,  it  is  not  a  sufficient  ground  for  refu- 
sing it  that  the  same  matter  has  already  been  passed  upon  in  another  case 
between  the  same  parties. 

In  Equity,  from  Spalding  county.  Decision  at  chambers, 
by  Judge  Cabaniss,  I4th  June,  1S59. 

AdamB.  Dulin  presented  to  Judge  Cabaniss,  at  chambers, 
for  his  sanction,  and  fiat  for  an  injunction,  his  bill  inequity, 
against  R  &  I.  Caldwell  &  Co,  it  being  a  supplemental 
bill  for  relief,  discovery  and  injunction. 

The  Judge  refused  to  sanction  the  bill,  on  the  ground 
that  the  matters  therein  contained  and  set  forth,  had  been 
adjudicated;  and  on   the  further  ground,  that  a  bill  iden- 
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tically  the  same  as  the  one  presented  had  been  before  pre- 
sented to  him  for  his  sanction  and  refused,  and  exceptions 
taken  to  said  decision,  and  a  bill  of  exceptions  signed  and 
certified  and  now  pending  and  undetermined,  to  correct 
and  revise  said  decision. 

To  which  decision  of  the  Chancellor,  refusing  his  sanc- 
tion to  this  last  bill,  complainant  excepts,  and  assigns  the 
same  as  error. 

Hammond  &:  Sox,  for  plaintiff  in  error. 
Gibson  ;  and  Peeples  &.  Cabaniss,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

It  is  only  necessary  to  state,  to  make  our  judgment  in 
this  case  intelligible,  that  a  somewhat  protracted  litigation 
had  taken  place  between  the  parties  when  it  was  agreed  to 
arbitrate  the  matters  in  dispute  between  them.  The  sub- 
mission was  made  under  the  Act  of  1856,  and  was  to  be 
governed  by  it  in  all  respects. 

An  award  was  made  and  returned  by  the  arbitrators,  and 
when  it  was  moved  to  make  it  the  judgment  of  the  Court, 
Mr.  Dulin  resisted  the  application.  His  objections  being 
overruled  he  applied  for  a  bill  of  injunction,  which  was 
refused  by  the  Court,  and  this  refusal  was  brought  up  by 
writ  of  error  to  this  Court  and  affirmed.  Another  bill  of 
injunction  has  since  been  presented  and  refused,  and  a  bill 
of  exceptions  being  presented  was  signed  and  certified  by 
Judge  Cabaniss. 

Again,  another  bill  was  tendered  praying  an   injunction, 

-which   the    Judge  refused  to  sanction,  upon    the  ground 

that  it   contained  matter  Avhich   had  already  been  adjudi- 

ca.ted  ;  and  for  the  further  reason,  that  he   had   signed  and 

certified  a  bill  of  exceptions  upon  his  former  refusal,  which 

w^s  still  pending  and  undisposed  of.     I  would  remark,  that 
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there   is  no   record  of  the  former  bill,  or  of  the  writ  of 
error. 

Was  the  Court  right  for  refusing  its  sanction  to  the  last 
bill,  and  for  not  certifying  a  bill  of  exceptions  ?  We  think 
not,  for  the  reasons  assigned  by  him.  It  was  his  duty  to 
sanction  the  bill,  if  it  had  equity,  and  leave  it  to  the  opposite 
party  to  plead  a  former  recovery,  provided  the  facts  war- 
ranted it,  or  to  have  refused  his  Fanction  for  want  of  equity 
in  the  bill. 

Did  the  bill  contain  any  equity  ?  One  of  the  items  of 
indebtedness  claimed  of  Caldwell  &  Co.,  by  Mr.  Dulin,  was 
his  moiety  of  the  commissions  on  two  thousand  bags  of 
cotton  sold  in  Charleston.  On  the  arbitration  he  offered  no 
proof  in  support  of  this  item.  The  defendants  proved  by  a 
Mr.  Neely,  that  commissions  were  not  uniform  in  Charles- 
ton ;  that  some  times  25  cents  on  the  bale  was  charged ;  at 
others  50  cents;  and  on  some  instances  2|  per  cent,  com- 
missions on  the  value  of  the  cotton.  The  arbitrators  adopted 
the  medium  rate  of  50  cents  on  the  bag,  and  allowed  Mr. 
Dulin  one-half  of  the  amount,  or  five  hundred  dollars. 

He  now  charges,  as  newly  discovered  evidence,  that  he 
can  prove  by  several  witnesses,  naming  them,  and  others  in 
Charleston,  that  2}  per  cent  was  the  usual  charge  in  that 
place.  Has  not  Mr.  Dulin  been  greatly  wanting  in  diligence, 
in  not  procuring  this  testimony  before?  He  was  bound  to 
furnish  proof  upon  this  point;  it  was  a  material  part  of  his 
claim.  He  had  ample  time  to  obtain  it.  It  would  naturally 
occur  to  any  business  man,  and  such  Mr.  Dulin  was,  to  ap- 
ply to  those  engaged  .in  the  cotton  trade  to  get  if,  and  be 
could  hardly  have  gone  amiss  on  Bay  street  for  this  purpose. 
It  would  be  most  extraordinary  and  unprecedented  indul- 
gence to  allow  this  award  to  be  attacked  on  this  ground,  at 
this  late  day,  atid  after  all  that  has  transpired  in  this  case. 

But  there  is  an  unanswerable  reason  why  this  bill  should 
not  have  been  sanctioned.  It  will  be  recollected  that  by  the 
terms  of  the  submission,  the  arbitration  was  to  be  governed 
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<*in  all  respects"  by  the  Act  of  1856;  and  notwithstaDding 
that  statute  is  applicable,  only  by  its  very  terms,  to  controver- 
sies originating  out  of  Court,  still  parties  may,  by  agreement, 
in  referring  pending  suits,  adopt  the  provisions  of  that  Act 
as  the  lav  of  the  proceeding.    They  did  so  in  this  case. 

Now  an  award  made  under  this  Act  can  only  be  impeached 
for  fraud  or  corruption  in  the  arbitrators.  This  applica- 
tion is  founded  upon  no  such  complaint.  The  award  is 
therefore  conclusive,  notwithstanding  any  mistake,  either  in 
law  or  fact,  in  the  finding  by  the  arbitrators  or  even  fraud 
in  the  parties.  One  averment  only  can  be  averred  against 
the  award,  and  that  is  a  suggestion  on  oath,  at  the  term  to 
which  the  award  is  returned,  that  the  arbitrators,  or  some 
of  them,  have  been  guilty  of  fraud  and  corruption  in  mak- 
ing the  award. 

And  for  these  reasons  we  affirm  the  judgment  of  the 
Court  refusing  to  sanction  the  bill. 

Judgment  affirmed. 


Alfbed  T.  Smith,  plaintiff  in  error,  vs.   James  M.   Smith, 

defendant  in  error. 

That  there  if  m  mere  preponderaoce  of  eyidence  against  the  Terdict,  is  not 
soficient  to  aathorixe  the  granting  of  a  new  trial. 

Action  on  sealed  note,  and  motion  for  a  new  trial.  Tried 
before  Judge  Cbook,  in  Chattooga  Superior  Court,  March 
Term,  1859. 

This  was  an  action  by  Alfred  T.  Smith,  against  James  M. 
Smith,  on  a  sealed  note,  dated  13th  day  of  June,  1832,  pay- 
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able  one  day  after  date  to  John  W.  Smith,  or  bearer,  for  one 
hundred  and  fifty-seven  dollars.  On  the  note  was  endorsed 
the  following  credit :  "  I  received  on  the  within  note  23 
dollars  and  75  cents,  this  the  29th  October,  1S51." 

Defendant  pleaded  7ion  est  factum. 

Plaintiff  proved  by  W.fl.  Smith,  that  he  made  the  credit 
on  the  note,  and  it  was  made  by  the  direction  of  defendant. 
The  credit  was  made  under  the  following  circumstances: 
Witness's  father  held  a  forty  dollar  note  on  defendant,  and 
bought  a  horse  from  him  and  gave  him  up  the  forty  dollar 
note,  and  placed  the  balance  agreed  to  be  paid  for  the  horse 
as  a  credit  on  the  note  sued  on.  The  credit  was  entered  at 
the  time  it  purports  to  bear  date.  He  handed  the  note  to 
to  defendant  at  the  time  he  placed  the  credit  on  it, and  de- 
fendant said  it  was  all  right. 

Plaintiff  then  offered  and  read  in  evidence  the  note,  and 
closed. 

On  the  part  of  defendant,  the  following  letter,  written  by 
plaintiff  to  defendant,  was  offered  in  evidence,  to  the  intro- 
duction of  which  plaintiff  objected.  The  Court  overruled 
the  objection,  and  plaintiff  excepted. 

"Resaca,  January  15th,  1855. 
Uncle  Jim: 

Since  I  came  home  I  have  made  general  inquiry  about  the 
Roberson  notes,  and  I  find  I  will  be  able  to  prove  that  father 
had  the  note,  but  gave  it  back  to  you,  stating  he  bad  no 
use  for  it,  and  you  took  it,  and  also  that  you  agreed  to  the 
credit  on  the  note  that  I  sued  you  on.  Now  it  is  contrary  to 
my  feelings  to  join  issue  with  you  any  further,  and  will  pro- 
pose to  you  this:  If  you  will  pay  the  costs,  which  is  only 
five  or  six  dollars,  I  will  dismiss  the  suit  I  propose  this 
from  tkis  fact,  I  do  not  wish  to  join  in  law  with  relations ; 
therefore,  if  you  are  willing  to  act  upon  this  principle,  let 
me  know  by  letter  as  soon  as  you  receive  these  lines,  for  I 
can  save  trouble  by  taking  out  interrogatories.    It  is  jusi 
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with  you  now  to  say  what   shall   be  done.     Our  folks  are 
well,  &c, 

Yonrs  truly, 

A.  T.  SMITH. 

Defendant  then  otlered  and  read  in  evidence,  another  letter 
from  plaintiff,  dated  Resaca,  lOth  June,  1S56,  informing 
defendant  that  he  would  be  able  to  prove  that  the  credit  was 
entered  on  the  note  in  his  presence,  and  with  his  approval, 
assuring  him  that  he  wanted  no  advantage,  and  asking  him 
to  come  up,  and  he  thought  they  could  fix  it  up,  &c. 

Defendant  further  proved  by  several  witnesses  that  they 
were  acquainted   with  his  handwriting,  and  did  not  think 
that  the  signature  to  the  note  sued  on  was  his.    He  also 
proved   by  the  Clerk  of  the  Superior  Court  of  Chattooga 
county,  that  after  the  suit  was  brought  defendant  came  to 
him  and  showed  him  a  letter  from  plaintiff,  in  which  he  pro- 
posed to  dismiss  said  suit  against  defendant,  if  he  would  pay 
the  cost;  and  that  defendant  proposed  to  pay  him  (witness) 
the  cost,  which  he  declined  to  receive ;  did  not  feel  authorized 
to  dispose  of  the  case  without  consulting  plaintiff's  attorney. 
The  testimony   here  closed,  and   the  presiding  Judge 
charged  the  jury,  "  that  the  plea  of  tion  est  factum  was  a 
part  of  the  pleadings,  and  that  that  plea   merely  put  the 
plaintiff  upon  proof  of  the  note  sued  on.     The  law  did  not 
require  him  to  prove  its   execution  by  one   who  witnessed 
its  execution,  as  the  only  method  of  proving  it,  but  that 
this  was  only  one  way  to  prove  it,  and  it  might  be  proved 
by  any  other  evidence  which  would  satisfy  them  that  the 
defendant  executed  it  or  recognized  it  as  his  own,  as  by  an 
acknowledgement;  and  if  they  believed  defendant  executed 
the  note,  or  recognized  ir,  that  was  sufficient  to  charge  him ; 
but  if  they  did  not  believe  that  he  executed   or  recognized 
it,  or  if  it  had  been  altered  in  a  material  part,  and  the  seal 
or    date  was  a  material  part,  without  ^defendant's  consent, 
then  they  should  find  for  the  defendant."    And  in  reference 
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to  the  proposition  to  settle  the  case,  the  Court  charged  the 
jury,  that  if  the  plaintiff  proposed  to  settle  or  dismiss  the 
suit  upon  the  payment  of  the  cost  by  the  defendant,  who 
accepted  the  offer  within  the  time  limited  by  plaintiff,  and 
notified  him  of  said  acceptance,  and  tendered  the  amount  of 
the  cost  they  might  find  for  the  defendant;  and  if  no  time 
was  named  within  which  the  proposition  was  to  be  accepted, 
then  if  defendant  accepted  it  within  a  reasonable  time,  it  is 
sufficient;  but  if  defendant  failed  to  accept  the  proposition 
as  aforesaid,  they  should  find  for  plaintiff. 

The  jury  found  for  the  defendant.  Whereupon  the 
plaintiff's  counsel  moved  for  a  new  trial,  upon  the  grounds, 
that  the  verdict  was  contrary  to  the  charge  of  the  Court- 
contrary  to  the  evidence,  and  to  the  law ;  and  because  the 
Court  erred  in  admitting  in  evidence  the  letter  above  stated, 
and  in  the  latter  portion  of  the  charge  above  stated. 

The  Court  refused  the  motion  for  a  new  trial,  and  counsel 
for  plaintiff  excepted,  and  assigns  said  refusal  as  error. 

Dabnef,  for  plaintiff  in  error. 
Shropshire,  contra. 

By  the  Court — Benning  J.  delivering  the  opinion. 

• 

Was  the  Court  below  right  in  refusing  the  motion  for  a 
new  trial  ?    We  think  so. 

The  main  ground  of  the  motion,  urged  here,  was,  the 
ground,  thai  the  verdict  was  contrary  to  the  evidence.  The 
issue  was  on  the  plea  of  non  est  factum.  The  verdict  was 
in  favor  of  the  plea.  The  question  on  this  ground,  therefore, 
is,  was  the  *^  weight  of  the  evidence  decidedly  and  strongly" 
against  the  plea? 

The  whole  evidence  against  the  plea  consisted  in  the 
testimony  of  one  witness,  on  one  matter — consisted  in  the 
testimony  of  W.  H.  Smith,  on   the  matter  of  the  credit 
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entered  on  the  note.  His  testimony  was  sufficiently  positive, 
on  that  matter ;  it  was,  ihat  he  himself  made  the  credit, 
and  made  it,  by  the  direction  of  the  defendant  And  if  this 
was  tru6,  if  the  defendant  did  make  a  payment  on  the  note 
it  authorizes  a  strong  inference  that  the  note  was  his. 

Bntthis testimony  is  greatly  weakened  by  several  things. 
1st    The  note   was  a  sealed  note,   and  the  credit,  which 
was  for  only  two  or  three  dollars,  was  entered  just  before 
the  time  at  which  the  note  would  go  out  of  date,  as  if,  merely, 
to  save  it  from  going  out  of  date.    2d.  The  witness  was  the 
brother  of  the  plaintiff.     3d.  Not  only  so ;  the  note,  probably 
belonged  to  the  estate  of  the  witness's  father,  and,  therefore, 
was  a  note  in  which  he,  as  heir  to  his  father,  had  an  inter- 
est   4th.  The  letters  show,  that  the  defendant  disputed  the 
credit     5th.  They  also  show,  that  the  plaintiff  was  willing 
to  abandon    the  note,  if  the  defendant  would  pay  the  costs 
of  the  action,  which  costs   did   not  amount  to   more  than 
$5  00  or  86  00.     6th.  Five  witnesses  swore,  that  they  did 
not  think  the  signature  that  of  the  defendant    True  this 
testimony  was  not  worth  a  great  deal,  for  the  time  when 
those  witnesses  saw  the   defendant  write,  was  many  years 
before  the  time  when  they  testified.    But  then,/?er  contra, 
the  time  when  the  note  bore  date,  was  many  years  before  the 
time  when  they  testified. 

Now  we  think  that,  all  of  these  things  considered,  the 
evidence  for  the  plea,  almost,  if  not  quite,  balances  the  evi- 
dence against  the  plea.  And  if  the  evidence  did  this,  it  is 
not  true,  that  the  weight  of  the  evidence,  was  strongly  and 
decidedly  against  the  plea.  And,  consequently,  it  is  not 
true,  that  the  weight  of  the  evidence,  was  strongly  and 
decidedly  against  the  verdict 

This  ground  involves  all  of  the  grounds  except  two.  Of 
those  two,  the  one  was  the  admission  of  the  letters  of  the 
plaintifi^  to  the  defendant;  the  other,  the  charge,  that  if  the 
plaiutiff  offered  to  settle  or  dismiss  the  case,  on  the  defen- 
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dant  paying  the  costs,  and  the  defendant  accepted  the 
offer,  and  duly  tendered  the  costs,  the  plaintiff  was  bound 
by  his  offer,  and  the  jury  ought  to  find  for  the  defendant. 

That  the  letters  were  admissible,  is  clear,  if  proof  about 
the  compromise  was  admissible.  Was  proof  about  that  ad- 
missible, seeing,  that  there  had  been  no  performance  of 
what,  by  the  compromise,  the  defendant  was  to  do ;  viz : 
pay  the  costs,  but  only  an  offer  to  perform  ?  And  this  re- 
solves itself  into  the  question,  was  the  charge  as  to  the  com- 
promise right? 

We  have  much  doubt  on  this  point.  But  we  rather  think, 
that  as  the  case  stood,  the  charge  was  allowable.  As  the 
case  stood,  the  presumption  was,  that  the  note  was  not  the 
note  of  the  defendant,  for  the  case  stood  with  a  plea  of  non 
est  factum  in.  If  it  was  not  his  note,  his  liability  for  the 
costs,  was  only  secondary,  only  conditional — depending  on 
whether  the  plaintiff  should  be  able  to  pay  them  or  not, 
whilst  the  liability  of  the  plaintiff  to  pay  them  was  primary 
and  absolute.  Therefore,  a  promise  by  the  defendant  to 
pay  the  costs  was,  on  the  presumption  aforesaid,  a  thing  of 
value  to  the  plaintiff;  it  was  a  promise  to  pay  what,  other- 
wise, he  would  have  had  to  pay,  and  to  pay  as  his  own 
debt ;  and  being  of  value  to  him,  it  was  a  sufficient  consid- 
eration, to  support  his  promise  to  dismiss  or  abandon,  the 
action.  We  rather  think,  then,  that  the  charge,  which  ia 
effect  held  the  compromise  to  be  binding,  though  there  had 
been  no  payment  of  the  costs,  but  only  an  offer  to  pay  then, 
was  not  erroneous. 

But  still  we  have  great  doubt  on  this  point — doubt  wbett  - 
er  in  such  a  case,  any  thing  short  of  actual  performance  < 
the  promise,  will  do.    The  point  was  barely  mentioned;   • 
was  not  argued. 

Judgment  affirmed. 
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Thomas  U.  Wilkes,  plaintifl  in  error,  vs.  J.    H.   McCLUNa 

&  Co.,  defendants  in  error. 

[I.3  A  party  lo  a  suit,  is  incompetent  as  a  witness,  for  his  co-party,  as  long  as 
he  remains  liable  Cor  the  costs. 

[2.]  A  minor  child  oflT  at  school,  contracted  an  account  with  merchants,  which 
his  father  paid.  The  next  year  the  child  contracted  another  account  with 
the  same  merchants,  which  the  father  refused  to  pay.  The  first  year,  and 
abo  the  second,  the  father  caused  the  merchants  to  be  notified,  that  they 
were  not  to  sell  the  son  any  goods,  without  instructions  from  the  man  with 
whom  the  son  was  boarding.  There  was  no  evidence,  as  to  the  amount 
and  items,  of  the  second  account. 

Hdd,  That  the  father's  paying  the  first  year's  account,  was  not  a  fact  from 
which  it  would  be  allowable  to  infer,  that  he  authorized  the  contracting  of 
the  second  yearns  account. 

Complaint,  on  account,  in  Fulton  Superior  Court.  Tried 
before  Judge  Bull,  April  Term,  1859. 

This  was  an  action  by  J.  H.  McGlung  &  Co.,  merchants, 
against  Thomas  U.  Wilkes,  to  recover  the  sum  of  $63  20, 
on  account  of  goods,  wares  and  merchandise,  sold  and  de- 
liTered  to  defendant's  son  during  the  year  1856.  Thomas 
U.  Wilkes,  the  defendant,  was  charged  with  the  goods. 

At  the  trial  B.  F.  Hutchina^s  depositions  were  read,  who 
proved  that  he  was  a  clerk  for  plaintiffs.  The  goods  were 
sold  to  defendant's  son,  and  charged  to  defendant  by  his 
son's  direction.    The  account  was  made  in  1856. 

George  JR.  Ward  deposed,  that  he  was  engaged  in  the 
dry  goods  with  J.  H.  McClung,  as  a  partner,  but  was  not  now 
interested,  and  had  no  interest  in  the  account  sued  on.  The 
goods  were  sold  to  defendant's  son,  and  were  charged  to 
defendant  by  direction  of  his  son.  The  last  account,  the 
one  sued  on,  was  made  in  the  year  1856. 

Plaintiffs  further  proved,  that  the  account  of  the  previous 
year,  contracted  by  this  same  son,  amounting  to  about  seven- 
ty dollars,  had  been  paid  by  defendant,  without  objection  to 
coxnplaint  The  goods  were  sold  at  Rome,  Georgia;  defen- 
dant lived  in  Atlanta,  and  his  son  (Thomas)  resided  at  Cave 
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SprinjB;,  and  boarded  there  with  Carter  Sparks,  whose  resi- 
dence was  sixteen  miles  from  Rome;  the  son  was  between 
fifteen  and  sixteen  years  of  age,  and  was  going  to  school  at 
Cave  Spring, 

Defendant's  counsel  objected  to  the  testimony  of  Ward, 
on  the  ground,  that  he  was  a  party  plaintiff,  and  incompe- 
tent The  Court  overruled  the  objection,  and  defendant  ex- 
cepted. 

Defendant  also  objected  to  the  proof,  as  irrelevant,  that 
defendant  paid  the  account  contracted  by  his  son  in  1855. 
The  Court  overruled  the  objection,  and  defendant  excepted. 

The  Court,  at  the  conclusion  of  the  testimony,  charged 
the  jury,  that  if  the  defendant's  son  made  an  account  with 
plaintiffs  the  previous  year,  (1855)  which  defendant  paid 
without  objection  or  disapprobation,  the  plaintiff  had  the 
right  to  infer,  that  the  goods  were  bought  with  the  approba- 
tion of  the  defendant,  and  if  he  did  not  intend  in  future*  to 
be  bound,  he  should  have  given  notice  to  plaintiffs;  that 
the  payment  of  the  account  of  1855,  was  a  ratification  of 
the  son's  authority  to  contract  it,  and  from  which  plaintiffs 
had  the  right  to  presume  a  continuance  of  the  authority. 

To  which  charge  counsel  for  the  plaintiffs  excepted. 

Counsel  for  defendant  requested  the  Court  to  charge  the 
jury,  that  plaintiffs  were  not  entitled  to  recover,  as  the  goods 
furnished  were  not  necessaries.  The  Court  refused  so  to 
charge,  having  previously  charged  that  plaintiffs  were  not 
entitled  to  a  recovery,  on  the  ground  that  the  goods  sold 
were  necessaries — there  being  no  evidence  that  they  were 
necessaries.    To  which  counsel  for  defendant  excepted. 

The  jury  found  for  the  plaintiffs  the  amount  of  the  ac- 
count sued  on.  Whereupon,  defendant  moved  for  a  new 
trial,  on  the  grounds,  that  the  Court  erred  in  the  rulings 
charges  and  refusals  to  charge  above  stated  and  excepted  t<v 
and  because  the  verdict  was  contrary  to  law  and  the  evidence. 
0%^  Cpurt  refused  to  grant  a  new  trial,  and  defendant 
4^^epl«4^  Md  assigned  said  refusal  as  error. 
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Gabtssll  &  Hill,  for  plaintiflb  in  error. 
Glsrh  &  CoopsR,  eon/ra. 

By  the  Court. — Benkino  J.  delivering  the  opinion. 

The  question  is,  ought  this  Court  to  grant  a  new  trial  in 
this  case  ?    And,  we  think,  that  it  ought. 

[1.3  The  objection  to  Ward,  as  a  witness  was  good. 
When  his  interrogatories  were  taken,  he  was  still  liable  for 
the  costs ;  nothing  had  then  been  done,  to  indemnify  him 
s^ainst  that  liability,  if,  indeed,  anything  ever  was  done. 
The  objection  to  the  charge,  was  also,  as  we  think,  good. 
That  a  father  pays  one  account  contracted  by  his  son,  does 
not  warrant  the  Inference,  that  he  authorized  his  son  to  con* 
tract  another  account  This  certainly  is  true,  unless  the 
second  account  is  similar,  in  amount  and  items,  to  the  first. 
In  the  present  case,  there  was  no  proof,  as  to  the  amount 
and  items,  of  the  first  account. 

Again;  Carter  W.  Sparks,  with  whom  the  minor  was 
boarding,  (the  minor  being  at  school,)  deposed  as  follows ; 
^  That  he  did  receive  verbal  instructions  from  the  defendant, 
the  first  year,  and,  written  instructions,  the  second  year,  to 
the  effect,  that  the  merchants  were  not  to  sell  the  said 
Thomas  G.  Wilkes,  any  goods,  without  instructions  from 
him — ^said  instructions  was  duly  communicated  by  me,  to 
the  merchants  at  Cave  Spring.'' 

Now  in  the  face  of  such  instructions  as  these,  communi- 
cated to  the  merchants,  would  it  be  allowable  to  infer,  that 
because  the  father  paid  the  account  of  the  first  year,  he 
authorized  the  contracting  of  the  account  of  the  second 
year?  Surely  not.  What  more  could  he  do — even  sup- 
posing, that  he  had  authorized  the  contracting  of  the  first 
year's  account,  but  wished  not  to  authorize  the  contracting 
of  any  future  account ? 

yVe  think,  then,  that  the  charge  was  erroneous. 
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In  respect  to  the  request  to  charge — ^we  are  not  quite  sure, 
that  we  understand  the  ground  of  the  Court's  refusal  of 
that  request.  Therefore^  so  far  as  that  point  is  concerned, 
we  will  merely  refer  to  the  case  of  Brown  Sf  McCoy  «i. 
Ddoachj  decided  at  Macon,  June^  1859. 

It  is  unnecessary  to  consider  the  other  grounds. 


Judgment  reversed  and  new  trial  granted. 


WiLKY  Pool  and  wife,  plaintiffs  in  error,  vs.  Richard  Mob- 
bis^  et  al.,  defendants  in  error. 

[l.|  The  admissions  of  a  life-tenant  arc  not  eTidence  against  the  remaindti* 
man;  they  are  not  privies  in  estate,  a  privy  being  a  successor  to  the  tamees- 
tattf  and  not  to  a  different  estate  in  the  same  property. 

[3.]  One  of  two  joint  complainants  has  a  right  under  onr  statute  to  amead  llio 
hiU  by  striking  his  name  as  complainant*  and  inserting  it  as  defendant 

[3.]  One  estate  can  not  be  merged  in  another,  unlets  both  estates  are  owned  by 
the  same  person  in  the  same  right. 

[4.]  Men  are  to  be  presumed  to  intend  that  which  they  have  the  right  and  pov* 
er  to  do,  rather  than  what  is  beyond  their  right  and  power. 

In  Equity,  in  Henry  Superior  Court,  Tried  before  Judge 
Cabaniss,  April  Term,  1859. 

This  was  a  bill  filed  by  Wiley  Pool  and  his  wife,  Elisa- 
beth, against  Richard  Morris,  and  Absalom  R.  Allen,  seek- 
ing the  partition  of  certain  negroes,  and  to  set  up  Mrs.  PooFs 
equity  in  the  share  or  interest  coming  to  complainants. 

The  facts  of  the  case  are  about  as  follows:  In  IB  14,  Absa- 
lom Ramey,  and  Daniel  Ramey,  of  the  county  of  GaA, 
executed  their  respective  deeds  of  gift,  conveying  to  Naocy 
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Allen,  certain  slaves  for  her  life,  and  at  her  death  remainder 
to  her  three  children,  Absalom  It  Allen,  Naomi  Allen,  and 
Elizabeth  Allen,  and  to  any  other  children  she  might  have. 
Naomi  intermarried  with  Richard  Morris,  one  of  the  defend- 
ants, and  Elizabeth  intermarried  with  Wiley  Pool,  the  com- 
plainant Nancy  Allen  never  had  any  other  children,  and 
she  and  her  husband  James  Allen,  retained  the  use  and  pos- 
s^ion  of  the  negroes  and  their  increase  till  1828,  when  the 
remaindermen  all  being  of  age,  and  Naomi  and  Elizabeth 
being  married  as  aforesaid,  said  Nancy  and  her  husband 
relinquished  and  surrendered  their  life  estate  in  said  negroes 
to  Richard  Morris,  Wiley  Pool  and  Absalom  R.  Allen,  who 
had  a  division  thereof,  and  each  took  possession  of  the  share 
allotted  or  assigned  to  him,  and  entered  into  bonds,  condi- 
tioned, to  contribute  and  pay  yearly  a  sum  sufficient  to  main« 
tain  and  support  the  said  Nancy  during  her  life.  Upon  this 
division  Morris  received  four  negroes.  Pool  three,  and  Absa- 
lom R.  Allen  two,  and  the  difference  in  the  value  of  these  lots 
was  equalized  by  the  payment  of  money  from  one  to  the 
other.  James  Allen  died  about  1844,  and  Nancy  Allen,  the 
tenant  for  life,  died  in  1857.  And  this  bill  was  filed  by 
Pool  and  wife,  alleging  that  the  division  made  in  1828,  was 
temporary  and  partial,  and  that  it  was  the  agreement  and 
understanding  of  the  parties,  that  at  the  death  of  the  tenant 
for  life,  the  said  negroes  and  their  increase  in  the  hands  of 
the  respective  remaindermen,  were  to  be  partitioned  and  a 
final  and  equal  division  then  made.  That  said  negroes  and 
their  increase  now  amounted  to  twenty-four,  of  which  num- 
ber Richard  Morris  had  eighteen.  The  bill  further  alleged 
that  Elizabeth  Pool  had  nine  children,  and  prayed  that  her 
share  or  interest  of  said  negroes  be  settled  on  her  and  her 
children. 

The  defendant  Morris  answered  the  bill,  and  admitted  the 
facts  as  therein  stated,  in  relation  to  the  deeds  of  gift  from  the 
Ramey's;  and  admitted  that  Nancy  Allen  and  her  husband 
relinquished  their  life  estate  in  said  negroes,  and  that  there 
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was  a  division  thereof  amongst  the  remaindermen  in  1828, 
but  denied  that  such  division  was  temporary,  but  on  the  con- 
trary,  avers,  that  the  same  was  final,  and  that  each  party  re- 
ceived the  share  thus  allotted  and  assigned,  absolutely  and 
unconditionally,  and  in  fee  simple,  and  took  possession  of 
the  same.  That  he  has  held  possession  of  the  negroes  set 
apart  to  him  upon  said  division,  and  their  increase,  ever  since, 
or  has  held,  claimed  and  treated  them  as  his  own  absolute- 
ly ;  and  he  denies  that  complainants  have  any  right,  title  or 
claim,  in  or  to  the  same  or  any  part  thereof 

Defendant  Morris,  further  pleaded  the  statute  of  limita- 
tion and  lapse  of  time. 

Upon  the  trial,  defendants,  amongst  other  things,  offered 
in  evidence  the  bonds  executed  by  Morris,  Pool  and  Absa- 
lom R.  Allen,  conditioned,  to  maintain  and  support  Nancy 
Allen  during  her  life,  as  stated  in  the  bill.  Complainants 
objected  to  their  introduction ;  the  objection  was  overruled^ 
and  the  bonds  were  admitted  as  part  of  the  res  gtstm  at  the 
division  of  the  negroes,  and  complainants  excepted. 

Defendants  next  proposed  to  read  the  depositions  of  a 
number  of  witnesses,  and  to  examine  others,  as  to  the  say- 
ings and  declarations  of  James  and  Nancy  Allen,  in  relation 
to  their  relinquishment  of  their  life  estate  in  said  negroes* 
Complainants  objected  to  said  declarations.  The  Court  over- 
ruled the  objection,  and  admitted  the  evidence,  and  com- 
plainants excepted. 

Defendants  offered  in  evidence  a  bill  of  sale  from  Absa- 
lom R.  Allen,  to  defendant  Morris,  for  one  of  the  negroes 
allotted  to  and  received  by  him  at  the  division.  Complain- 
ants objected  to  its  admission ;  the  Court  admitted  it  to  the 
extent,  that  it  might  affect  Absalom's  interest.  To  which 
ruling  complainant  excepted. 

Complainants  during  the  trial,  moved  to  amend  their  bill 
by  striking  therefrom,  the  name  of  Wiley  Pool  as  complain- 
ant, and  making  him.  a  party  defendant,  and  to  insert  the 
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name  of  William  W.  Clarke  as  a  complainant  and  next 
friend  of  Mrs.  Pool.  The  Court  refused  to  allow  the  amend- 
ment, and  complainants  excepted. 

The  Court  charged  the  jury  as  follows : 
^'  Absalom  and  Daniel  Ramey  conveyed  certain  negroes  to 
Absalom  R,  Allen,  Naomi  and  Elizabeth  Allen,  children  of 
Nancy  Allen,  with  a  use  for  life  to  Nancy  Allen,  and  at  her 
death  to  be  equally  divided  between  her  three  children.    The 
legal  effect  of  the  deeds  was  to  convey  a  life  estate  in  the 
property  to  Nancy  Allen,  with  remainder  to  her  children. 
This  was  a  vested  remainder.    The  title  to  the  property  ves- 
ted in  Absalom  R.,  Naomi  and  Elizabeth  Allen,  upon  the 
execution  of  the  deeds  by  Absalom  and  Daniel  Ramey,  but 
the  possession  and  use  by  them  was  postponed  until  the 
death  of  Nancy  Allen.    Then  title  was  vested,  and  upon 
the  marriage  of  Naomi  and  Elizabeth  Allen^  their  interest 
ia  the  property  whatever  it  was,  vested  in  their  husbands, 
and  their  husbands  by  marriage,  acquired  the  right  to  reduce 
their  shares  of  the  property  into  possession  upon  the  termi- 
nation of  the  estate  of  the  life-tenant,  subject  to  their  equity 
to  have  their  shares  settled  to  their  separate  use.    Nancy 
Allen  having  a  life  estate  in  the  property,  had  the  right  by 
herself  or  by  her  husband  to  relinquish  it  to  those  who  were 
entitled  to  the  remainder,  and  if  the  relinquishment  was 
made  by  her  husband,  and  she  gave  her  assent  to  it,  and 
ratified  it  by  accepting  and  carrying  out  the  terms  of  the 
agreement,  it  became  hers,  and  was  as  valid  as  if  made  by 
lier«     When  that  relinquishment  was  made,  the  life  estate 
of  !Nancy  Allen   was  extinguished ;  it  became  extinct,  by 
uniting  with  and  merging  in  the  estate  in  remainder ;  and 
the  life  estate  of  Nancy  Allen  being  extinguished,  the  estate 
of  the  remaindermen  became  absolute  and  unconditional. 
They  then  had  the  right  to  reduce  the  property  into  posses- 
sion,  a.nd  to  divide  it,  either  temporarily  or  permanently,  as 
they  might  deem  proper. 
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If  they  proceeded  to  reduce  the  property  into  possession, 
and  to  make  a  final  division  of  it,  then  was  the  time  for  the 
wife  of  Pool  to  assert  her  equity  and  her  right  to  a  separate 
settlement  of  her  share.  If  she  permitted  a  permanent  divis- 
ion of  the  property  to  be  made,  and  her  share  to  go  into  the 
possession  of  her  husband,  without  setting  up  or  asserting 
her  equity,  she  is  barred  from  setting  it  up  afterwards.  When 
the  life  estate  of  Nancy  Allen  was  extinguished  by  merging 
in  the  estate  in  remainder,  Wiley  Pool  and  wife  had  the  right 
to  reduce  her  share  into  possession.  The  only  restriction  to 
which  that  right  was  subject  was  a  right  on  her  part  to  set 
up  her  equity  to  her  share,  before  her  husband  reduced  it 
into  possession ;  but  if  she  permitted  it  to  go  into  his  posses- 
sion without  asserting  her  equity,  her  right  to  have  it  settled 
to  her  separate  use  is  lost.  When  the  life  estate  of  Nancy 
Allen  was  relin<juished  to  the  remaindermen,  their  estate 
became  absolute,  and  they  could  make  such  division  of  the 
negroes  as  they  saw  proper,  and  if  the  division  then  made, 
was  merely  temporary,  with  an  understanding  that  a  final 
and  permanent  division  was  to  be  made  at  the  death  of  Nan- 
cy Allen,  such  temporary  division  did  not  vest  a  title  to 
any  specific  portion  of  the  negroes  in  either  of  the  children 
of  Nancy  Allen ;  upon  such  division  there  was  not  such  a 
reduction  into  possession,  as  to  vest  a  title  in  Absalom  R. 
Allen,  Wiley  Pool  and  Richard  Morris,  to  the  negroes  res- 
pectively assigned  them.  If  that  was  the  division  then  made 
by  the  parties,  Elizabeth  Pool,  upon  the  death  of  Nancy  Al- 
len, has  the  right  to  have  a  final  and  permanent  division  of 
the  negroes,  made  according  to  the  terms  of  the  deeds  of 
Absalom  and  Daniel  Ramey ;  and  Wiley  Pool,  the  husband 
of  Elizabeth  Pool,  never  having  reduced  her  share  of  the 
negroes  into  possession,  her  equity  attaches  to  her  share,  and 
upon  the  partition  which  may  be  decreed,  she  has  the  right 
to  have  her  share  settled  to  her  separate  use,  and  the  use  and 
benefit  of  her  children,  free  from  the  control  of  her  husband 
and  from  any  liability  for  his  debts,  and  such  division  mnst 
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include  all  the  negroes  and  their  increase  and  profit;  the 
negroes  received  by  Pool  and  Absalom  Allen  as  well  as  those 
received  by  Morris. 

Bat  if,  when  the  life  estate  of  Nancy  Allen  was  relinquish- 
ed to  her  children,  they  were  all  of  age  and  competent  to  act 
for  themselves,  and  if  they  then  agreed  to  make  a  final  and 
permanent  division  of  the  negroes,  and  did  make  such  divis- 
ion by  agreement  among  themselves,  they  are  now  concluded 
by  that  division  and  must  abide  by  it.  Such  division  vested 
a  perfect  title  in  them  to  their  respective  shares;  and  the  jury 
should  not  decree  any  farther  division,  and  when  that  divis- 
ion was  made,  and  the  shares  of  each  were  taken  possession 
of  by  them  respectively,  that  was  such  a  reduction  into  pos- 
session by  Wiley  Pool  of  his  wife's  share,  as  to  bar  her  equi- 
ty and  her  right  to  have  her  share  settled  upon  her,  and  that 
division  also  vested  a  complete  title  in  Absalom  Allen  and 
Richard  Morris  to  their  respective  shares.  If  therefore  you 
believe  from  the  testimony  that  such  final  and  permanent 
division  was  made  by  the  parties,  you  should  find  for  the 
defendants." 

Counsel  for  complainant  request  the  Court  to  charge  : 

1st.  That  the  equity  of  Elizabeth  Pool  cannot  be  barred 
by  any  act  of  her  husband,  without  her  consent  and  appro- 
▼aL 

2d.  That  the  Ramey  deeds  conveyed  such  an  interest  to 
Elizabeth  Pool  in  the  property,  that  no  reduction  into  pos- 
session by  her  husband  pending  the  life  estate,  or  during  the 
life  of  the  tenant  for  life,  could  bar  her  equity. 

dd.  That  by  the  terms  of  the  deeds,  the  interest  conveyed 
to  Elizabeth  Pool  could  Bot  vest  in  possession  until  the  death 
of  Nancy  Allen,  and  that  any  act,  agreement  or  contract  of 
licr  husband,  by  which  the  use  for  life  of  Nancy  Allen  was 
a^ected  or  destroyed,  could  not  bar  the  wife's  equity  in  tbe 
remainder  vested  by  the  deeds. 

4th.  That  if  the  jury  should  believe,  that  Pool,  Morris 
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and  Allen,  purchased  the  life  estate  of  Nancy  Allen,  aod 
divided  the  negroes,  that  such  division  referred  only  to  the 
life  estate,  unless  it  wus  then  and  there  agreed  that  the  re- 
mainder as  well  as  the  life  estate  should  be  divided,  which 
must  be  expressly  shown. 

5th.  If  the  jury  should  believe  from  the  evidence,  that 
Pool,  Morris  and  Allen  entered  into  an  agreement  with 
James  and  Nancy  Allen,  for  the  support  of  said  Nancy  for 
life,  in  consideration  that  the  negroes  should  be  given  up  to 
be  divided,  and  bonds  were  given  for  her  support  by  then), 
that  this  contract  could  not  affect  the  equity  of  Elizabeth 
Pool  in  the  remainder,  unless  it  was  expressly  stipulated  at 
the  time  that  it  should  have  this  effect,  and  to  which  stipu- 
lation Elizabeth  Pool  gave  her  consent. 

6th.  That  if  the  jury  should  believe  that  it  was  the  coo- 
tract  between  Pool,  Morris  and  Allen,  that  they  should  take 
the  negroes  and  divide,  and  in  consideration  therefor,  gave 
their  bonds  for  the  support  of  Nancy  Allen,  this  arrange- 
ment did  not  affect  the  wife's  equity.  To  destroy  the  wife's 
equity,  it  must  be  shown  that  it  was  expressly  agreed  that 
the  fee  in  the  property  should  be  divided,  and  to  this  agree- 
ment, Elizabeth  Pool  gave  her  assent,  and  that  in  the  ab- 
sence of  such  assent,  the  law  would  imply  that  only  the  life 
estate  was  divided. 

7tL  That  if  the  division  was  evidenced  by  writings,  such 
as  bonds  or  other  contracts,  that  such  contracts  could  not 
bind  Elizabeth  Pool,  unless  she  joined  in  them  and  was  a 
party  thereto. 

8th.  That  the  admissions  of  Wiley  Pool,  made  after  18^^; 
are  no  evidence  of  the  nature  or  terms  of  the  division.  The 
admission  of  Pool,  that  he  had  done  an  act  which  would 
destroy  the  wife's  equity,  cannot  be  evidence  against  the  wife 
that  the  act  was  done ;  the  act  must  be  proved,  not  Pool's  ad- 
mission of  the  act. 

9th.  That  if  the  jury  should  believe  from  the  evidence. 
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that  the  division  had  reference  only  to  the  life  estate,  then 
the  vrife's  equity  is  not  destroyed. 

10th.  That  if  it  be  true  from  the  facts  in  this  case,  that 
the  life  interest  merged  in  the  husband  of  the  remaindermen, 
(notwithstanding  the  intervention  of  the  wife's  equity,)  yet 
the  merger  can  only  affect  the  negroes  in  the  possession  of 
Pool,  and  cannot  affect  those  in  the  possession  of  Morris  and 
Allen^  and  which  never  came  into  the  possession  of  Pool 

All  of  which  the  Court  refused  to  charge,  except  the  ninth 
request.  To  which  charge  and  refusal  to  charge,  complain- 
ants except. 

The  jury  found  for  the  defendant.  Whereupon,  counsel 
for  complainants  tender  their  bill  of  exceptions,  and  assign 
as  error,  the  ruliugs,  decisions,  charges  and  refusals  to  charge 
above  stated  and  excepted  to. 

Clarke  &  Lamar;  and  Jko.  J.  Flotd,  for  plaintiffs  in 
error, 

Pesfles  &  Cabaniss,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

[1.]  We  think  the  presiding  Judge  erred  in   admitting 
against  Wiley  Pool  and  his  wife,  the  sayings  of  James  and 
Nancy  Allen,  uttered  at  any  time,  except  at  the  division  of 
the  negroes.    What  they  said  at  that  time,  or  what  any  body 
else  said  then,  was  part  of  the  res  gestse^  and  would  be  ad- 
missible as  such.    But  what  they  said  either  before  or  after- 
wards, is,  as  to  Pool  and  wife,  mere  hearsay.    True,  they 
were  life-tenants,  and  Pool  and  wife  were  remainder  in  the 
same  negroes,  but  they  were  not  privies  with  Pool  and  wife, 
and  therefore  their  admissions  are  not  evidence  against  Pool 
and  wife.    The  rule  is,  that  admissions  are  evidence  against 
the  parties  who  make  them  and  their  privies.    This  evidence 
admitted  upon  the  idea  that  Pool  and  wife  were  privies 


382  SUPREME  COURT  OF  GEORGIA. 


Pool  and  wife  vs.  Morris  et  al. 


in  estate  to  Allen  and  wife.  Not  so.  A  privy  in  estate  is  a 
successor  to  the  same  estate,  not  to  a  different  estate  in  the 
same  property.  In  this  case^  the  estate  of  Allen  and  wife 
was  during  Mrs.  Allen's  life^  and  the  estate  of  Pool  and  wife 
did  not  commence  till  the  other  was  ended. 

[2.]  We  think  there  was  error  also,  in  refusing  to  allow 
Pool  to  amend  his  bill,  by  striking  his  name  as  complainant 
and  inserting  it  as  defendant.  The  amendment  Act  of  1S53 
and  1854,  is  surely  broad  enough  to  include  this  case. 

[3.]  We  think  there  was  also  error  in  the  charge,  that  when 
Pool  and  Morris,  the  husbands  of  the  two  women  entitled 
in  remainder,  and  young  Allen,  the  other  remainderman, 
bought  out  the  life  estate  of  Nancy  Allen,  that  life  estate 
became  merged  in  the  remainder.  Before  a  merger  of  oie 
estate  into  another  can  take  place,  both  estates  must  be  own- 
ed, not  only  by  the  same  person,  but  in  the  same  right. 
Here  Pool  and  Morris  owned  the  life  estate  of  Nancy  Allen 
in  their  own  rights  for  fhei/  bought  if,  but  they  owned  the 
remainders  of  their  wives  in  right  of  their  wives. 

But  we  consider  both  of  the  last  mentioned  errors  to  be 
very  immaterial  in  the  view  we  take  of  this  case.  The  pro- 
posed amendment  aimed  to  abandon  Pool's  claim  for  a  new 
division  of  the  negroes,  and  to  rely  solely  on  the  wife's  eqni- 
ty,  while  we  think  that  in  any  one  of  the  state  of  facts 
claimed  as  existing  in  this  case,  the  wife's  equity  is  gone, 
and  the  only  case  which  the  complainants  can  maintain  is 
Pool's'claim  for  the  new  division.  Hence  also,  the  question 
of  merger,  is  immaterial,  for  it  apples  only  to  the  wife's  equi- 
ty, which  we  think  is  effectually  controlled  by  other  princi- 
ples. If  there  has  been  no  division,  the  wife's  equity  is 
gone,  for  the  life-tenant,  Mrs.  Allen,  is  confessedly  dead, and 
all  of  the  negroes  were  in  the  possession  of  Pool  and  Morris, 
a  part  in  Pool's  and  a  part  in  Morris's  possession,  before  this 
bill  was  brought.  But  Pool  and  Morris,  in  right  of  their 
wives,  Bixe  Joint  tenants  of  the  remainder,  and  the  possession 
of  one  joint  tenant  is  the  possession  of  alL    The  negroes  in 
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possession  of  Pool  after  his  right  of  possession  had  accrued 
in  remainder,  as  it  did  immediately  upon  the  death  of  the 
life-tenant,  were  in  possession  of  all  the  joint  tenants  in  re- 
mainder ;  and  those  in  possession  of  Morris  were  in  posses- 
sion of  all,  that  is  to  say,  in  possession  of  Pool    Pool  then, 
was  in  possession  of  all  the  negroes,  and  the  possession  and 
right  of  possession,  being  united  in  the  husband,  his  estate 
became  perfect,  exempt  from  the  wife's  equity.    The  union 
of  possession  and  the  right  of  possession  in  the  husband, 
always  bars  the  wife's  equity.    But  again,  suppose  there  was 
a  division  of  the  life  estate  only,  as  the  complainants  con- 
tend was  the  fact.    Then   the  same  consequence  follows. 
When  Mrs.  Allen  died,  all  the  negroes  were  in  possession  of 
Pool,  either  in  his  own  person  or  through  his  joint  tenant 
Morris,  and  the  right  of  possession  to  the  remainder  at  that 
time,  also  fell  to  him,  and  the  same  union  as  before,  taking 
place,  the  same  consequence  follows.    Again,  suppose  the 
division  included  both  life  estate  and  remainder,  as  the  de- 
fendant contends  was  the  fact,  and  the  same  effect  is  produ- 
ced on  the  wife's  equity.     In  this  case,  Morris  was  not  hold- 
ing the  negroes  as  joint  tenant  when  Mrs.  Allen  died,  but 
was  holding  as  his  own  in  severalty.    But  he  was  holding 
under  a  conveyance  from  Pool,  for  the  division,  if  it  included 
the  remainder,  amounted  to  a  conveyance  to  Morris  of  Mrs. 
Pool's  estate  in  those  negroes  which  were  assigned  to  Morris. 
It  was  a  conveyance  which  Pool  could  never  recall ;  it  effec- 
ually  carried  his  interest  from  the  first.    Then  at  the  death 
^f  Mrs.  Allen,  Morris  stood  clothed  with  Pool's  right  of  pos- 
session, and  he  had  the  actual  possession  in  his  own  person. 
\gain  therefore,  the  possession  and  the  right  of  possession 
v^ere  united  in  the  same  person;  not  in  the  husband,  to  be 

sare^bnt  in  one  who  derived  his  right  from  the  husband. 

The  husbaniPs  act  united  the  two  things  in  another  person. 

This  union,  whether  it  takes  place  in  his  own  person  or  in 

the  person  of  another^  is  equally  effectual  to  bar  the  wife's 
equity.    This  is  obvious  from  a  consideration  of  what  that 
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equity  is,  and  in  what  cases  it  can  be  asserted.    It  is  only  in 
cases  where  the  estate  cannot  be  reduced  to  possession  of  the 
husband  or  his  assignee,  without  the  aid  of  a  Court  of  Chan- 
cery.   When  the  husband  or  his  assignee  applies  to  the 
Court  for  the  enforcement  of  his  rights,  the  Court  compels 
him  to  make  an  equitable  settlement  before  it  lends  him  its 
aid.    The  jurisdiction  has  been  extended,  so  that  the  wife 
herself  may  move  in  the  matter,  whether  the  husband  moves 
or  not ;  but  she  can  get  the  remedy  only  in  cases  where  the 
husband  would  be  obliged  to  resort  to  the  Court  to  enforce 
his  rights,  if  they  are  resisted.    That  is  to  say,  she  can  never 
assert  her  equity  in  cases  where  the  husband  or  his  assignee 
already  have  the  possession,  and  the  right  of  possession,  and 
where  consequently  there  can  be  no  possible  occasion  to  re- 
sort to  the  Court  in  order  to  have  anything  further  done- 
The  death  of  the  life-tenant  was  the  time  when  the  wife's 
equity  was  lost  in  each  of  these  supposed  cases. 

[4.]  The  only  remaining  question  is  one  on  which  the 
whole  case  turns.    We  think  it  was  error  in  the  Judge  to 
refuse  to  charge  as  requested  by  complainant,  that  the  divis- 
ion which  was  made  by  Pool  and  Morris  and  young  -Allen, 
in  the  lifetime  of  Mrs.  Allen,  must  be  presumed  to  have  in- 
cluded only  the  life  estate  which  they  had  the  power  to 
divide  with  completeness  and  finality  at  that  time,   and  not 
the  remainder  which  they  had  no  power  so  to  divide  before 
the  death  of  Mrs.  Allen.    The  division  was  of  course  meant 
to  be  a  complete  one  of  whatever  was  divided,    unless  the 
contrary  appears.    The  life  estate  could  have  been  complete 
ly  divided  at  that  time,  nothing  else  being  necessary  to  ren 
der  it  perfect,  but  the  remainder  could  not  have  been  so 
divided  at  that  time,  for  that  division  could  not  be  compleli 
till  the  death  of  Mrs.  Allen,  since  up  to  that  event,  either  < 
the  wives  could  have  disturbed  it,  by  asserting  her  equity. 
It  is  a  rational  presumption,  that  men  intend   to  do  that 
which  they  have  a  right  and  power  to  do,  rather  than  whri 
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is  beyond  their  right  or  power.    This  presumption  must  pre- 
vail till  rebutted  by  affirmative  contrary  evidence. 

These  principles  dispose  of  all  the  questions  raised  by  the 
bill  of  exceptions. 

Judgment  reversed. 


James  M.  Bledsoe,  plaintiff  in  error,   vs.  Nathaniel  M. 
Bledsoe,  and  others,  defendants  in  error. 

Where  property  left  by  a  testator  to  his  children,  has  been  fraudulently  dispos- 
ed of,  by  collusion,  between  the  executrix  and  the  purchaser,  the  legatees 
may  file  a  bill  in  their  own  name,  against  the  purchaser,  the  executrix  hav- 
ing died  insolvent,  and  there  being  no  representative  upon  her  estate,  or  the 
estate  of  the  testator. 

In  Equity,  in  Butts  Superior  Court.  Decision  on  demur- 
rer, by  Judge  Cabaniss,  September  Term,  1858. 

This  was  a  bill  filed  by  Nathaniel  M.  Bledsoe  and  others, 
children  and  grand-children  of  Morton  Bledsoe,  deceased, 
against  James  M.  Bledsoe,  and  Jesse  W.  Wilson. 

The  hill  states,  that  Morton  Bledsoe  departed  this  life  in 
September,  1845,  leaving  his  last  will  and  testament,  in  and 
l>y  which,  he  appointed  his  wife,  Mary  Bledsoe,  executrix, 
during  her  life  or  widowhood,  who  qualified  as  executrix 
tbereof^  and  possessed  herself  of  the  whole  estate,  real  and 
personal  of  deceased,  of  the  value  of  twenty  thousaud  dol- 
lars or  other  large  sum.    That  by  said  will,  testator  devised 
SLodL  bequeathed  his  whole  estate  to  his  wife,  the  said  Mary, 
in  trust,  to  be  by  her  worked  and  managed  for  the  use,  edu- 
cation and  maintenance  of  herself  and  of  such  of  his  male 
VOL.  XXIX — 25 
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children  as  he  might  leave  under  age,  and  of  such  of  his 
female  children  as  he  might  leave  unmarried,  during  iheir 
minority,  and  her  natural  life  or  widowhood,  and  until  his 
female  children  should  marry ;  and  further  authorizing  his 
widow  to  sell  and  dispose  of  so  much  or  such  parts  of  his 
estate  as  she  might  think  necessary  to  pay  debts,  &c. 

Said  will  further  directed,  that  in  the  event  of  the  mar- 
riage of  his  wife,  all  the  powers  vested' in  her  as  executrix* 
and  trustee,  should  cease  and  determine,   and  that  Elijah 
Bailey,  and  James  M.  Bledsoe,  testator's  son,  should  succeed 
her,  as  executors  and  trustees ;  provided  that  all  testator's 
children  should  not  at  the  time  of  her  marriage,* have  attain 
ed  the  age  of  fifteen  years,  and  that  his  estate  be  kept  to- 
gether until  the  youngest  child  attain  the  age  of  fifteen  years, 
and  then  the  whole  to  be  equally  divided  between  his  wife 
and  children,  share  and  share  alike  forever.     By  the  third 
clause  of  the  will  testator  directed,  that  in  the  event  of  the 
death  of  his  '  wife,  Elijah  Baily  and  James   M.  Bledsoe 
should  succeed  as  his  executors,  and   divide  out  his  estate 
amongst  his  children,  as  before  provided,  when  the  youngest 
should  attain  to  the  age  of  fifteen  years. 

The  bill  further  alleged,  that  testator,  in  his  lifetime,  exe- 
cuted a  mortgage  ot  fourteen  hundred  acres  of  land  and 
eighteen  negroes,  with  their  increase,  to  one  Charles  BBi\ey 
and  Gustavus  Hendrick,  to  indemnify  them  as  his  sure- 
ties on  two  promissory  notes,  payable  to  one  Anthony  Dyer, 
for  four  thousand  seven  hundred  and  fifty  dollars ;  that  some 
payments  were  made  by  testator  on  these  notes,  in  his  life- 
time,  and  at  his  death,  there  remained  due  on  said  notes,  be- 
tween three  and  four  thousand  dollars. 

The  bill  further  states,  that  testator  before  his  death  exe- 
cuted a  note  with  security  thereto,  for  the  purpose  of  bor- 
rowing or  raising  money  to  pay  o&  the  balance  of  said  tuoiV- 
gage,  but  which  note  was  not  negotiated,  nor  the  money  rais- 
ed thereon,  until  after  testator's  death,  when  the  same  was 
done  by  his  son,  the  said  James  JM.  Bledsoe,  who  with  the 
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money  thus  raised,  purchased  and  obtained  the  control  of 
the  mortgage,  and  the^./r/.  issued  on  the  foreclosure  thereof. 
The  bill  further  states,  that  the  said  Mary  Bledsoe,  execu- 
trix, at  the  suggestion  and  under  the  advice  of  the  said 
James  M.,  consented  that  the  negroes  should  be  sold  under 
said  mortgage ^./(C7.  for  the  purpose  of  protecting  tliem  from 
a  security  debt  incurred  by  testator  in  his  lifetime,  the  said 
James  M.  undertaking  to  purchase  in  said  negroes  for  the 
benefit  of  herself  and  children,  and  to  be  held  as  under  the 
provisions  of  said  will;  and  that  the  said  Mary,  confiding 
in  the  integrity  of  the  said  James  M.,  permitted  said  slaves 
to  be  sold,  and  the  same  were  bid  off  by  him  at  one-sixth  of 
their  value — he  representing  at  the  time,  that  he  was  buying 
them  for  the  benefit  of  complainants,  and  procuring  one  Jo- 
seph Manly  to  put  in  or  assert  a  pretcnsive  claim  to  the  same, 
and  thus  was  enabled  to  bid  off  said  negroes  at  a  nominal 
price,  and  the  amount  of  said  sale  was  credited  upon  said 
mortgage^. /a.  After  the  sale,  the  negroes  were  returned  to 
the  plantation  of  testator,  and  the  said  James  M.  became  the 
overseer  on  the  premises  for  a  year,  and  received  the  entire 
proceeds  of  the  crop,  amounting  to  some  two  thousand  dol- 
lars. 

The  bill  further  alleges,  that  the  said  James  M.  and  one 
Elijah  Bailey,  pretending  to  be  acting  for  the  benefit  of  the 
legatees  under  said  will,  persuaded  and  induced  the  said  Ma- 
ry, to  permit  a  valuable  tract  of  land  belonging  to  said  estate, 
and  consisting  of  one  thousand  acres,  to  be  sold  under  the 
encumbrance  of  said  mortgage,  promising  that  they  would 
bid  in   the  same,  and  return  it  to  her  as  executrix,  for  the 
benefit  of  said  legatees,  and  that  said  land  was  accordingly 
sold,  and  the  same  purchased  by  the  said  James  M.,  at  and 
for  the  sum  of  one  hundred  dollars,  when  the  same  was 
worth  iive  thousand  dollars. 

The  bill  further  alleges,  that  the  said  James  M.  and  Elijah, 
by  means  of  similar  representations,  induced  said  executrix 
to  offer  for  sale  another  tract  of  land,  containing  three  hun- 
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dred  acres,  belonging  to  the  estate  of  her  testator,  and  by 
false  and  fraudulent  statements  and  representations,  said 
land  was  bid  off  by  the  said  Elijah,  at  and  for  the  sum  of 
two  hundred  dollars,  the  same  being  worth  two  thousand 
dollars;  that  said  Elijah  was  disposed  to  carry  out  said  agree- 
ment in  good  faith,  but  before  the  same  was  done,  he  died, 
add  his  widow,  who  administered  upon  his  estate,  shortly 
thereafter  intermarried  with  Jesse  W.  Wilson,  of  the  county 
of  Newton,  and  who  is  made  a  defendant  to  the  bill. 

The  bill  further  states,  that  Mrs.  Bledsoe  being  a  woman, 
and  but  little  accustomed  to  the  transaction  of  business,  and 
the  said  James  M.  being  the  oldest  son  of  testator,  she  con- 
fided in  his  honesty  and  gave  up  to  him  the  control  and  man- 
agement of  the  estate;  and  that  he,  taking  advantage  of  her 
misplaced  confidence,  and  in  violation  of  his  promises  and 
their  agreements  and  understandings,  claimed  all  said  ne- 
groes, and  land  and  money  as  his  own,  and  took  possession 
of  the  same,  and  since  her  death,  which  occurred  in  1855, 
he  has  continued  to  hold,  claim  and  use  the  same  as  his  own 
individual  and  absolute  property,  denying  the  rights  of  com- 
plainants in  and  to  the  same  or  any  part  thereof. 

The  bill  further  alleges,  that  all  the  children  are  over  the 
age  of  eighteen  years,  and  complainants  pray  that  defendants, 
James  M.  Bledsoe  and  Jesse  W.  Wilson,  may  answer  all  and 
singular  the  allegations  and  charges  of  the  bill,  and  set  forth 
a  full  and  true  account  of  all  the  property  in  their  hands, 
belonging  to  said  estate,  and  that  they  account  for  the  whole 
of  said  property,  its  increase  and  profits,  and  pay  over  the 
same  to  complainants,  or  their  respective  shares  thereof. 
The  bill  further  prayed  for  the  writ  of  quia  timet  against  the 
said  James  M.  and  Jesse  W.,  and  for  an  injunction  to  res- 
train them  from  selling  the  lands  purchased  as  aforesaid  by 
them,  and  for  discovery,  relief,  &c. 

To  this  bill  defendants  demurred,  on  the  ground,  that  de- 
fendants were  not  answerable  or  liable  to  be  called  to  account 
by  complainants,  as  the  legatees  in  remainder  of  Monon 
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Bledsoe,  deceased,  but  onljr  by  an  administrator,  de  bonis 
non  cum  testamenio  annexo,  of  Morton  Bledsoe,  deceased. 
And  upon  the  further  ground,  that  the  Court  had  no  juris- 
diction as  to  Jesse  W.  Wilson,  he  not  being  a  citizen  of  the 
county  of  Butts. 

The  Court  overruled  the  demurrer,  except  as  to  Jesse  W. 
Wilson,  and  as  to  him  sustained  it,  upon  the  ground,  of  want 
jurisdiction.  To  which  decision,  counsel  for  James  M.  Bled* 
soe  excepted,  and  assign  the  same  as  error. 

Bailet,  Flotd  ;  and  Dotal,  for  plaintiff  in  error. 

Peeples,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

Morton  Bledsoe  died  in  1845,  leaving  a  considerable  estate, 
real  and  personal ;  a  widow,  whom  he  constituted  his  exec- 
utrix, and  fourteen  children.  By  his  will,  his  children  were 
to  be  raised  until  the  youngest  male  child  attained  the  age 
of  fifteen,  at  which  time  his  property  was  to  be  distributed 
between  them. 

Being  a  debtor  to  one  Dyer,  with  Gustavus  Hendrick  and 
Dr.  Charles  Bailey  as  his  securities,  he  executed  a  mortgage 
to  his  securities,  for  their  indemnity.  He  made  some  pay- 
ments upon  this  debt  in  his  lifetime  \  and  had  gone  so  far 
as  to  make  a  note  to  raise  the  balance  of  the  money  to  pay 
this  mortgage  debt  before  he  died.  This  note,  however,  was 
not  negotiated,  but  was  left  in  his  possession  at  the  time  of 
his  death.  It  is  probable  that  James  M.  Bledsoe,  the  plain- 
tiff in  error,  was  security  upon  this  paper,  although  the  fact 
does  not  distinctly  appear.  After  the  death  of  Morton  Bled- 
soe, the  money  was  raised  on  this  note  by  James  M.  Bled- 
soe, with  which  the  mortgage  was  paid  off  and  taken  up. 

It  seems  that  the  estate  was  under  some  other  liability, 
actual  or  threatened,  and  James  M.  Bledsoe  entered  into  an 
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arrangement  with  Mary  Bledsoe,  the  widow,  and  executrix, 
to  sell  the  property  in  suqh  a  way  as  would  cause  it  to  bring 
little  or  nothing ;  it  was  to  be  bought  in  by  James  M.  Bledsoe, 
and  placed  back  into  the  possession  of  Mrs.  Bledsoe,  to  carry 
out  the  purposes  of  the  will ;  that  is,  to  make  distribution  of 
it  amongst  the  children. 

The  negroes  were  sold  under  the  mortgage,  taken  up  by 
James  M.  Bledsoe,  and  kept  open  by  him,  at  a  nominal 
price,  and  the  proceeds  credited  on  the  mortgage ;  and  two^ 
tracts  of  land  were  sold  by  the  widow  as  executrix,  for  the 
benefit  of  the  heirs,  under  the  encumbrance  of  the  mortgage; 
one  of  which  was  bid  in  by  James  M.  Bledsoe ;  and  the  oth- 
er by  one  Elijah  Bailey,  the  brother-in-law  of  Morton  Bled- 
soe, and  who  participated  in  carrying  out  the  arrangement 
entered  into  by  Mary  Bledsoe,  and  James  M.  Bledsoe.  The 
property  was  returned  to  Mrs.  Bledsoe,  and  James  M.  Bled- 
soe overseed  it  the  first  year,  at  a  salary  of  $300.  After 
this,  James  M.  Bledsoe  repudiated  the  whole  transaction, 
setting  up  title  in  himself,  both  to  the  land  and  negroes. 

Mary  Bledsoe  died  in  1845,  insolvent,  and  her  estate  is  un- 
represented ;  and  the  legatees  have  filed  their  bill  against 
James  M.  Bledsoe,  and  one  Wilson,  who  intermarried  with 
the  widow  and  only  heir  at  law  of  Elijah  Bailey,  to  recover 
the  whole  of  the  property  except  one  share,  with  a  view  to 
its  division  amongst  themselves,  according  to  the  will  of 
their  father.  A  general  demurrer  for  want  of  equity,  is  filed 
to  the  bill ;  but  the  only  ground  relied  on  is,  that  the  com- 
plainants are  not  entitled  to  sue  for  the  property  in  their  own 
name ;  and  that  it  can  only  be  recovered  by  an  administra- 
tor, de  bonis  non^  upon  the  estate  of  Morton  Bledsoie. 

Had  the  bill  alleged,  that  there  were  no  outstanding  debts 
against  the  estate  of  Morton  Bledsoe,  there  can  be  no  doubt, 
we  apprehend,  but  that  the  bill  would  be  maintainable. 
How  stands  the  matter  upon  the  facts  as  stated  in  the  bill  ? 
Ten  years  elapsed  from  the  death  of  the  testator  to  the  death 
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of  the  executrix.  Had  there  been  unpaid  demands,  it  might 
be  fairly  inferred,  that  some  attempt  would  have  been  made 
to  enforce  them  within  that  time.  But  concede  that  there 
are  debts  still  unsatisfied,  will  the  defendant  or  creditors  be 
prejudiced  by  this  proceeding  ? 

The  defendant  by  his  answer,  can  bring  to  the  knowledge 
of  the  Court,  outstanding  claims,  if  there  be  any.  And  the 
decree  will  be  so  framed  as  to  protect  him.  The  creditors, 
if  there  be  any,  can  sue  James  M.  Bledsoe,  as  executor  de 
son  tort,  interplead,  pending  the  present  proceeding ;  or  fail- 
ing to  do  either,  they  can  follow,  the  estate,  into  the  hands  of 
the  legatees,  even  after  a  division,  and  compel  them  to  con- 
tribute to  the  payment  of  their  demands. 

Fourteen  years  have  elapsed  since  the  death  of  Morton 
Bledsoe;  the  youngest  child  is  eighteen  years  old;  the  pro- 
perty was  sold  for  the  benefit  of  the  complainants ;  the  assent 
of  the  executrix  to  the  vesting  of  these  legacies,  will  be  pre- 
sumed from  all  the  circumstances  of  this  case.  The  whole 
transaction  amounts  to  this.  Surely  the  legatees  are  entitled 
to  sue.  Why  not  ?  The  creditors  have  stood  by  all  this 
time  with  their  arms  folded ;  they  could  have  administered. 
If  they  should  be  put  to  some  inconvenience,  which  there  is 
no  reason  to  apprehend,  they  Avould  have  no  cause  to  com- 
plain. 

Judgment  affirmed. 
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Benjamin  Walkeb,  plaintiff  in  error,  vs.  Isaac  Scott,  de- 
fendant in  error. 


Daniel  Gbant  and  Benjahin  Walker,  plaintiffs  in  error, 
,  V8.  The  same. 

Daniel  Grant,  plaintiff  in  error,  vs.  The  same. 

[1.]  Plaintiff's  attorney  eodoraed  upon  the  declaration  in  the  Clerk's  office,  ia 
vacation,  the  following  entry :  "  I  hereby  discharge  and  dismiss  the  hail  pro- 
cess, and  bail  sued  out  at  the  commencement  of  the  action." 

StU,  That  the  effect  of  the  entry,  was  to  dismiss  the  bail  process  only,  asA 
not  the  suit  upon  which  it  was  grafted. 

[2.]  Judgment  is  entered  up  against  A.  as  principal,  and  B.  as  security  on  ap- 
peal; C.  another  security  being,  through  inadvertence,  omitted. 

HtlJf  That  upon  a  motion  to  amend  the  judgment,  so  as  to  include  C,  A.  the 
principal,  was  not  entitled  to  notice. 

In  Upson  Superior  Court    Decision  by  Judge  Cabaniss, 
at  May  Term,  and  May  adjourned  Term,  1859. 

These  three  cases  were  heard  and  decided  together. 

The  facts  of  the  cases,  are  as  follows : 

In  January,  1858,  Isaac  Scott,  of  the  county  of  Bibb,  in- 
stituted his  action  of  assumpsit  against  James  S.  Walker,  of 
the  county  of  Upson,  on  a  promissory  note,  for  about  nine 
thousand  dollars,  returnable  to  the  February   Term  of  the 
Inferior  Court  of  said  county.    In  this  suit,  plaiiitiff^s  atloi- 
ney  made  and  filed  an  affidavit  for  bail,  and  defendant  was 
arrested  by  the  Sheriff  and  executed  the  ordinary  bail  bond, 
conditioned  for  his  appearance  at  the  Term  of  the  Court  to 
which  the  writ  was  returnable,  and  which  bond  and  process 
was  returned  to  the  Clerk's  office,  and  the  case  entered  on 
the  appearance  docket.    Afterwards,  and  after  the  first,  or 
appearance  Term,  on  the  12th  April,  1858,  the  plaintiff^s  at- 
torney, finding,  or  conceiving,  that  said  affidavit  for  bail  was 
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insufficient,  made  the  foUoAving  entry  in  the  case,  to-wit : 
"I  hereby  discharge  and  dismiss  the  bail  process  and  bail, 
sued  out  in  the  within  snit,  and  taken  at  the  commencement 
of  said  snit.   April  1 2th,  1858.  James  W.  Greene,  Piff^s  Att'y. 
Test :  A.  T.  Shackleford."    Said  Shackleford  was  the  Clerk 
of  the  Court.    Immediately  thereafter,  on  the  same  day,  the 
attorney  sued  out  bail  ^fxocesn  pendente  Hie,  and  caused  the 
defendant  again  to  be  arrested.    At  the  August  Term  of  said 
fourt,  defendant  confessed  judgment,  reserving  the  right  of 
appeal,  and  Daniel  Grant  and  Benjamin  Walker  became  his 
sureties  on  the  appeal  bond.    At  November  Term,  1858,  of 
the  Superior  Court,  defendant  confessed  judgment  for  the 
principal  and  interest  due  on  said  note,  and  cost  of  suit,  and 
plaintiff's  attorney  entered  up  judgment  against  James  S. 
Walker,  the  principal,  and  Daniel  Grant,  one  of  the  sureties 
on  the  appeal,  and  issued  an  execution  thereon,  which  was 
levied  by  the  Sheriff  on  twelve  negroes,  the  property  of  Grant. 
The  following  is  the  note  sued  on,  and  upon  which  judg- 
ment was  obtained,  and  execution  issued,  as  above  stated,  to- 
wit: 

"  #9,000.  By  the  twenty-fifth  day  of  December  next,  we, 
or  either  of  us,  promise  to  pay  A.  D.  Abrahams  or  bearer,  nine 
thousand  dollars,  for  value  received,  with  interest  from  date. 
This  15th  day  of  May,  1857. 

(Signed,)         JAMES  S.  WALKER, 

FREEMAN  WALKER, 

per.  J  S.  Walker,  AtVy, 
FRANCES  COLEMAN,  formerly 
Frances  Walker,  per  J.  S.  Walker,  Trustee, 
(Endorsed,)  Benjamin  Walker.'* 

It  further  appeared  that  Scott,  the  bearer  and  owner  of  said 
note,  also  brought  suit  against  Benjamin  Walker,  endorser 
as  above,  returnable  to  the  February  Term,  1858,  of  Upson 
Inferior  Court,  and  recovered  judgment  by  confession,  at 
tlie  August  Term  thereafter,  from  which  the  said  Benjamin 
appealed,  and  said  Daniel  Grant  became  his  surety  on  said 
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appeal ;  and  afterwards,  at  the  November  Term,  1858,  of 
the  Superior  Court  of  Upson  county,  defendant,  Benjamin 
Walker,  confessed  judgment  to  plaintiff  for  the  full  amount 
of  the  principal  and  interest  of  said  note  and  cost  of  suit, 
upon  which  judgment  was  entered  and  execution  issued 
against  the  said  Benjamin  Walker,  and  Daniel  Grant,  his 
surety  on  said  appeal,  as  provided  by  law. 

Upon  this  state  of  facts,  all  the  above  cases  originate  and 
were  adjudicated. 

The  first  case,  was  illegality  taken  by  Benjamin  Walker, to 
the  execution  issued  on  the  judgment  recovered  against  him 
as  above  stated,  upon  the  following  grounds: 

1st.  Because  the  judgment  on  which  said  execution  issued, 
was  founded  on  a  promissory  note,  of  which  defendant  was 
accommodation  endoiser.  That  plaintiff  likewise  brought  a 
separate  suit  against  the  principal  to  said  note^  James  S. 
Walker,  and  recovered  judgment  thereon  on  the  appeal, 
and  entered  judgment,  and  took  out  execution  against 
said  James  S.  Walker,  and  Daniel  Grant,  security  on 
said  appeal,  and  which  has  been  levied  upon  a  large  num- 
ber of  Grant's  negroes,  and  that  the  judgment  and^./t/.  now 
proceeding  against  afiiant  are  for  the  same  debt 

2d.  Because  defendant  is  released  from  all  liability,  on  said 
judgment  and ^i. /at.,  on  the  ground,  that  being  only  an  ac- 
commodation endorser,  and  plaintiff  having  sued  the  princi- 
pal in  a  separate  suit,  and  recovered  judgment  against  said 
principal  and  his  sureties  on  the  appeal,  failed  to  enter  the 
proper  and  legal  judgment  therein,  by  omitting  in  said  judg- 
ment one  of  said  sureties,  and  thereby  impairing  the  rights 
of  defendant  in  the  control  of  said  judgment  as  endorser  as 
aforesaid. 

It  was  admitted  that  the  party  surety  omitted  in  the 
plaintiflf's  judgment,  was  the  defendant  himself;  it  was  also 
admitted  that  Daniel  Grant  had  filed  a  bill  in  equity  to  en- 
join the  levy  and  sale  of  his  property  under  said^./a.,  and 
praying  that  said  judgment  be  set  aside  and  vacated.    Plain- 
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tiff  introduced  this  bill  and  his  answer  thereto  in  evidence, 
and  moved  that  the  illegalily  be  dismissed.  The  Court  gran- 
ted the  motion  and  dismissed  the  illegality  and  counsel  ex- 
cepted. 

The  second  case,  was  a  rule  Jiisi^  taken  out  by  Scott,  in  the 
case  against  James  S.  Walker,  principal,  and  Daniel  Grant 
and  Benjamin  Walker  sureties  on  the  appeal,  calling  on  de- 
fendants to  show  cause  why  the  said  judgment  should  not  be 
amended  or  a  judgment  nunc  pro  tunc  should  not  be  enter- 
ed in  favor  of  plaintiff  against  all  of  said  defendants  in  said 
cause;  the  judgment  and  execution  having  only  been  enter- 
ed and  issued  against  James  P.  Walker,  principal,  and  Grant, 
one  of  said  sureties,  by  mistake  of   the  attorney.     At  the 
hearing  of  this  rule,  counsel  for  Grant,  and  Benjamin  Walk- 
er, objected  to  the  motion,  and  all  further  proceedings  against 
them,  until  James  S.  Walker  was  made  a  party  by  service  or 
legal  notice.     The  Court  overruled  the  objection,  and  coun- 
sel for  Daniel  Grant  and  Benjamin  Walker,  excepted. 

Defendants,  Grant  and  Benjamin  Walker,  then  demurred 
to  the  rule,  on  the  ground,  that  plaintiff  sought  to  quash  a 
legal  and  binding  judgment  against  James  S.  Walker  and 
Grant,  and  to  enter  a  judgment  in  the  same  cause,  against 
said  James  S.  Walker,  Grant  and  Benjamin  Walker,  and 
thereby  to  alter  and  falsify  the  record.  The  Court  overruled 
the  demurrer  and  counsel  excepted. 

•The  Court  then  granted  the  motion  to  amend  said  judg- 
ment, by  inserting  therein  the  name  of  Benjamin  Walker  as 
surety  on  the  appeal.  To  which  decision  and  order,  coun- 
sel for  Grant  and  Benjamin  Walker  excepted. 

The  third  case  was,  a  bill  filed  by  Daniel  Grant  to  enjoin 
and  restrain  the  Sheriff  from  proceeding  to  sell  his  negroes. 
Jelled  on  as  above  stated,  and  to  annul,  set  aside  and  vacate 
the  judgment  aforesaid,  against  James  S.  Walker  and  him- 
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sitting  in  equity,  and  Judge  Cabaniss  presiding  at  common 
law.  He  has  disposed  of  the  controversy,  as  it  would  seem 
he  might  well  do  to  his  own  satisfaction,  and  we  see  no 
reason  for  Ihrustine  ourselves  into  it. 

There  is  but  a  single  question  in  all  these  cases,  and  it  is 
this :  does  the  dismissal  of  bail  process  carry  out  of  Court 
the  suit  upon  which  it  is  grafted  ? 

It  is  admitted,  and  correctly,  that  notwithstanding  a  suit 
is  commenced  by  bail,  if  the  bail  process  cannot  be  served, 
it  may  proceed  as  an  ordinary  action.  This  concedes  the 
whole  question.  It  establishes  that  the  two  are  not  inse- 
parably connected,  and  this  is  further  demonstrated  from  the 
fact,  that  bail  process  may  be  sued  out  pendente  Hie.  And 
this  not  only  answers  the  objection  to  the  motion  to  amend 
the  judgment,  but  disposes  of  the  ground  in  the  equity 
cause. 

The  only  new  point  made  in  Grant's  bill  is,  that  Green, 
the  attorney  of  Isaac  Scott,  had,  for  a  consideration  paid  him 
by  Benjamin  Walker,  agreed  to  collect  the  debt  out  of  him; 
all  of  which  is  flatly  denied. 

I  have  not  deemed  it  necessary  or  profitable,  to  notice 
in  detail  the  many  minor  points  made  in  this  record;  all  of 
which  we  hold  were  properly  disposed  of  by  the  Court  be- 
low. 

Judgment  affirmed 
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Sweet  Water  Manufactuking  Company,  plaintiiTin  error, 
vs.  TH03IAS  C.  Glover,  defendant  in  error. 

[1.]  When  one  white  mau  employs  anotUerto  work  lur  him,  it  is  not  an  impli- 
cation or  incident  that  the  employer  ^hall  pny  the  employee':^  phy$Ician'> 
bills:  it  would  require  an  express  contract  to  create  that  oblig^ation. 

[2.]  Xo  saying-s  of  an  agent  are  admissible  ag-ainst  his  principal,  except  whnt 
he  says  concerning  his  appointed  bu&iness  while  be  is  doing  li—dnm  frvH 
opus. 

Certiorari,  in  Campbell  Superior  Court.  Decision  by 
Judge  Ha^imond,  April,  1859. 

Thomas  C.  Glover,  the  defendant  in  error,  a  practicing 
physician,  brought  suit  against  the  Sweet  Water  Manufac- 
turing Company,  the  plaintiff  in  error,  in  a  Justice  Court,  on 
an  account  for  medical  services  rendered  to  an  employee  of 
said  company. 

It  appeared,  from  the  evidence,  that  William  E.  Gould 
was  the  superintendent  of  the  working  hands  in  said  fac- 
tory ;  that  JRussel  Painej  one  of  the  hands  at  work  under 
6oald*s  superintendence,  got  his  arm  injured  by  the  machine- 
ry ;  that  doctor  T.  M.  Howard  was  called  in  to  see  him ;  that 
it  became  necessary  to  amputate  his  arm,  and  doctor  How- 
ard requested  the  assistance  of  doctor  Cochran,  and  doctor 
Glover,  the  defendant  in  error,  and  Mr.  Gould  sent  for  them ; 
the  operation  was  performed,  and  the  patient,  Paine,  died  in 
a  few  days  thereafter.  Glover  sued  the  company  for  his 
services  thus  rendered,  amounting  to  forty  one-dollars. 

Dr.  Howard  testified  before  the  Justice  Court,  that  when 

he    was  first  called  in^  Gould  told  him  to  make  his  charge 

against  the  company,  as  it  was  bound  to  pay  him,  and  not 

to    charge  anything  to  Paine.    Upon  the  return  of  W.  J. 

Russell,  who  was  the  principal   agent  of  the  company,  he 

informed  him  of  what  Gould  had  said  to  him,  and  Russell 

xx&ade  no  express  ratification  or  objection,  and  they  continued 

their  attention  to  the  case. 


400  SUPREME  COURT  OF  GEORGIA. 

Sweet  Water  Manufacturiog  Co.  vs.  Glover. 

Upon  objection  to  the  sayings  of  Gould,  until  his  au* 
thority  was  proved,  T.  B.  Bobo  was  called  as  witness,  who 
testified  that  the  hands  of  the  factory  were  under  the  control 
of  Mr.  Gould,  and  he  acted  as  agent;  that  he  bought  cotton 
for  the  factory,  &c.  It  was  also  proved,  that  in  the  absence 
of  Russell,  Gould  had  full  authority  to  buy  cotton;  ,thatat 
the  time  Paine  was  injured,  and  the  physicians  were  called 
in,  Russell  was  absent,  and  Gould  seemed  to  be  acting  as 
agent,  and  controlling  every  thing  about  the  factory.  Upon 
this  proof  the  Justice  let  in  the  sayings  and  declarations  of 
Gould. 

Joseph  PainCj  the  father  of  Russell  Paine,  testified  that 
his  son  was  hurt  by  the  machinery  while  working  in  the 
factory,  and  that  he  called  in  the  store  one  day  and  wanted 
some  articles,  and  Mr.  Russell  told  him  that  he  owed  about 
seven  dollars,  and  that  the  company  had  to  pay  his  son's 
doctor's  bill,  and  that  he  could  get  nothing  more ;  that  he  had 
been  discharged  from  the  employment  of  the  company,  &c. 

It  was  further  proved,  that  Russell  had  given  an  order, 
which  had  been  filled,  for  brandy  for  the  patient,  and  bad 
since  agreed  to  pay  it.  This  testimony  was  objected  to  as 
irrelevant.'  The  objection  was  overruled,  and  the  evidence 
let  in  for  what  it  was  worth. 

G.  T.  Coval  testified,  that  when  Paine  was  employed  he 
was  warned  of  the  danger  of  the  wheel  by  which  he  was 
injured,  and  that  Gould  had  nothing  to  do  with  the  oulside 
business  of  the  factory. 

•71  L,  Mdtn  testified,  that  Russell  was  absent,  but  did  not 

think  that  Gould  had  any  power  to  send  for  a  physician  for 

the  factory   hands,  and  did  not  suppose  that  Governor  Mc- 

.  Donald   would  have,  although  he  was   head  agent  of  the 

factory. 

The  jury  found  for  the  plaintiif  the  full  amount  of  his 
account. 

Whereupon  defendant  filed  his  exceptions,  and  brought 
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the  case  by  certiorari  to  the  Superior  Court,  alleging  the  fol- 
lowing errors  in  the  Justice  Court : 

1st  The  admission  of  the  sayings  of  Gould,  who  was 
not  a  party,  nor  the  general  agent  of  the  company,  but  only 
in  their  employ  as  superintendent  of  the  hands  engaged  in 
the  factory. 

2d.  The  admissions  of  the  sayings  of  Russell,  who  was 
only  general  agent  to  transact  business  connected  with  the 
factory,  and  the  employment  of  physicians  being  no  part  of 
said  business. 

3d.  The  admission  of  the  order  signed  by  Russell,  agent, 
to  furnish  brandy  to  the  patient 

The  Court  dismissed  the  certiorari  and  affirmed  the 
judgment  of  the  Justice  Court 

To  which  decision,  counsel  for  plaintiflf  in  certiorari  ex- 
cepted. 

Stok£  &  Fitch  ;  and  Edge,  for  plaintiff  in  error. 

Butt,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

4 

The  only  question  in  this  case  is  as  to  the  legality  of  the 
eyidence  which  was  objected  to,  but  admitted.     We  think  it 
was  clearly  inadmissible.    The  Judge  below  puts  its  admis- 
sion upon  the  ground,  that  it  was  as  much  within  the  busi- 
ness of  the  company  to  have  its  operatives  repaired  when 
injured  at  their  work,  as  it  is  to  have  the  machinery  repaired 
when  it  is  out  of  order.    This  would  be  the  exact  law  of 
the  case,  if  the  company's  operatives  were  its  slaves,  instead 
of  being  free  white  men  and  women.    A  master's  business 
and  duty  is,  to  make  his  slave  work,and  then  to  furnish  him 
all   that  is   necessary  for  him.    But  when  the   relation  of 
employer  and  employee  exists  between  white  people,  the 
cantrnct  of  the  parties,  is  the  standard  of  their  duties.    If 

TOL.   XXIX. — 26 
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one  white  man  employs  another  white  man  to  work  for  him, 
and  agrees  to  pay  his  doctor  bills,  he  is  bound  to  pay  them, 
and  if  he  don^i  agree,  he  is  not  bound.  In  this  case  as  in 
all  others  between  white  people,  the  question  is,  did  the 
company  agree  with  its  operatives,  to  pay  their  physician^s 
bills  ?  If  they  did,  then  it  was  a  part  of  the  agent's  busi- 
ness to  send  for  a  physician  whenever  an  operative  needed 
one,  and  it  was  the  duty  of  the  company  to  pay  the  bill. 
If  they  did  not  so  agree,  then  they  had  no  duty  about  it. 
When  a  white  man  engages  to  work  for  another,  he  under- 
takes to  furnish  the  labor  and  to  do  all  the  repairs  that  are 
needful  to  keep  up  the  supply  of  labor.  This  is  the  implica- 
tion, and  it  would  require  an  express  contract  (o  the 
contrary,  to  overcome  it.  Now  to  find  out  what  tlie  contract 
was,  we  must  look  to  the  contract  itself.  The  only  evidence 
offered  concerning  the  contract,  was  the  sayings  or  acts  of  di- 
vers of  its  agents,  uttered  and  done,  long  after  the  contract  had 
been  made.  There  was  some  gradation  of  agents,  made  in 
the  argument,  but  that  is  wholly  immaterial.  Neither  Mr. 
Gould,  nor  Mr.  Russell,  nor  Gov.  McDonald,  nor  any  other 
agent  of  the  company,  could  say  anything  to  bind  them, 
except  what  he  says  about  his  appointed  business,  while  he 
is  doing  it.  It  must  be  said  about  his  appropriate  work,  and 
said  diim  fervet  opus.  Whatever  was  said  while  the  con- 
tract was  making,  is  evidence,  but  what  was  said  about  it 
afterwards  was  no  better  coming  from  an  agent  than  from 
anybody  else.  The  principle  on  which  an  agent's  sayings 
are  admitted  against  his  principal  at  all,  is,  that  they  are  pan 
pf  the  res  gestae. 

Judgment  reversed. 


J 
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Hardt  R.  Jackson,  and  wife,  plaintiffs  in  error,  vs.  Matthew 
Coggin,  and  others,  defendants  in  error. 

The  ninth  item  of  the  will  of  John  Coggin,  deceased,  was  as  follows :  "  1  give  to 
my  daughter,  Mary  Scott,  and  her  children,  free  from  the  disposition  of 
any  future  husband,  Anaky  and  her  two  children,  viz  :  Floy  and  Martha ; 
and  Letty  and  her  child  Winny ;  and  Minerva  and  Miles,  and  Rose  and 
increase;  and  three  hundred  dollars  in  money  or  notes,  at  my  death." 

IleUlj  That  Mary  Scott  took,  as  joint  tenant  with  her  children,  and  not  a  life 
eslate  in  the  whole  property. 

In  Equity,  in  Pike  Superior  Court.  Decision  on  demur- 
rer, by  Judge  Cabaniss,  at  chambers,  27ih  June,  1859. 

The  ninth  item  of  the  will  of  John  Coggin,  deceased,  was 
as  follows : 

"I  give  10  my  daughter, Mary  Scott,  and  her  children, free 
from  the  disposition  of  any  future  husband,  Anaky,  and  her 
two  children,  viz :  Floy  and  Martha ;  and  Letty,  and  her 
child  Winny,  and  Minerva  and  Miles,  and  Rose,  and  increase, 
and  three  hundred  dollars  in   money  or  notes,  at  my  death.'^ 

Mrs.  Scott  is  living,  and  has  nine  children.  The  bill  is 
filed  by  Hardy  R.  Jackson,  (who  intermarried  with  Nancy 
C.  Scott,  one  of  said  children)  and  said  Nancy  C.  his  wife, 
against  the  executors  of  the  will  of  John  Coggin,  deceased, 
and  Mary  Scott,  for  their  share  of  the  legacy  contained  in 
the  foregoing  item  of  said  will. 

To  this  bill  defendants  demurred,  on  the  ground  that  said 
Mary,  under  and  by  said  item  of  said  will,  takes  an  estate 
for  life,  remainder  to  her  children  at  her  death,  and  that 
complainants  had  no  interest  in  said  property  till  the  termin- 
ation of  said  life  estate. 

The  Court  sustained  the  demurrer,  and  dismissed  com- 
plainants' bill;  to  which  decision  counsel  for  complainants 
except. 

Grbkn  &  Stewart,  for  plaintiffs  in  error. 

H.  Green  ;  and  Gibson,  contra. 
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Jiy  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  only  question  in  this  case  is,  does  Mary  Scott,  the 
daughter  of  testator,  take  a  life  estate  in  the  property  be- 
queathed in  the  ninth  item  of  her  father's  will;  or,  does  she 
take  as  joint  tenant  with  her  children  ? 

There  is  no  doubt,  that  according  to  the  rule  of  the  com- 
non  law,  as  well  as  one  of  the  resolutions  in  TVildPs  case, 
(6  Cokcj  17  a.)  the  mother  and  the  children  take  a  joint 
estate,  unless  there  are  some  words  which  show  a  manifest 
and  certain  intent  in  the  will  to  the  contrary.  In  this  case, 
the  only  words  relied  on,  are,  that  the  property  bequeathed 
i&  to  be  ^  free  from  the  disposition  of  any  future  husband." 

Now  if  the  object  of  the  testator  was,  to  protect  the 
property  given  to  his  daughter,  from  the  marital  rights  of  any 
future  husband,  these  words  would  be  just  as  uecessaiy,  if 
she  took  one  share  in  fee,  in  the  whole,  or  an  estate  for  life 
in  the  whole ;  so  that  after  a  careful  examination  of  all  the 
cases,  which  will  be  found  collected  in  Roper  on  LegacieSj 
aod  Jarman  on  WilUj  we  have  come  to  the  conclusion,  that 
these  superadded  words  do  not  manifest  such  a  certain 
intent  to  that  effect  as  would  require,  or  even  justify  the 
^  Court  in  raising  a  life  estate  in  the  daughter,  by  implication. 

Our  statute  of  distributions,  puts  the  mother  and  children 
upon  the  same  footing.  Testators  sometimes  give  a  life 
estate  in  the  whole  property  to  the  wife,  with  remainder  to 
the  children.  We  do  not  feel  called  on  to  strain  the  natural 
and  plain  meaning  of  words  to  carry  this  property  contrary 
to  the  direction,  which  the  statute  would  give  it 

It  is  said  that,  should  we  hold  this  to  be  a  joint  tenancy, 
and  a  division  should  be  made  of  this  property  at  the  death 
of  the  testator,  that  after-born  children  of  the  daughter, 
Mary  Scott,  would  be  excluded.  We  do  not  think  so ;  but 
are  inclined  to  hold  that  the  contrary  would  be  true,  and 
suppose,  that  to  avoid  such  a  consequence,  we  were  to  hold, 
that  the  property  did  not  vest  till  the  death  of  Mary  Scott, 
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the  mother ;  that  after-born  children  might  come  in  with 
those  lining  at  the  death  of  the  testator ;  and  suppose  sooie 
of  these  children  should  hav^e  children,  and  die;  as,  lor 
instance,  Mrs.  Jackson,  the  complainant,  who  is  a  daughter 
of  Mary  Scott;  the  children  of  such  child  would  be  cutout^ 
because  they  would  not  answer  to  the  description  of  childcea 
at  the  time  the  gift  took  effect. 

Better  to  hold  then,  that  the  gift  takes  effect  immediately, 
subject  to  be  reopened  upon  the  birth  of  future  children. 

The  case  of  Oats  ex  dem.^  Hakerly  vs.  Jackson^  2  Strange 
1172,  and  the  citation  from  Coke  on  Littleton^  in  that 
opinion,  are  direct  and  strong  authorities  in  favor  of  (he 
construction  which  we  give  to  this  will. 


Judgment  reversed 


Jeptha  Landrum,  next  friend,  &c.,  plaintiff  in   error,  vs. 
William  J.  Russell,  defendant  in  error. 

It  is  error  to  charge  the  jury,  that  a  deed  of  gtfl  to  a  slave  is  superseded  by 
a  subsequent  purchase  from  the  same  person,  without  notice  of  such  deed 
of  gift,  in  a  case  where  there  is  no  evidence  of  a  purchase  from  the  same 
person,  and  where  the  deed  of  gift  had  been  recorded  within  twelve  momha 
after  it  was  made — such  record  being  equivalent  to  actual  notice  to  the 
(subsequent   purchaser  by  our  Act  of  183S.    See  Colb's  Digest^  page  17G. 

Trover,  in  Fayette  Superior  Court.  Tried  before  Judge 
Bull,  March  Term,  1859. 

This  was  an  action  of  trover  by  William  M.  D.  F.  Eider, 
(by  his  next  friend,  Jeptha  Landrum,)  against  William  J. 
Russell,  to  recover  a  negro  man  named  Ephraim. 

It  appeared  that  this  negro  originally   belonged  to  Joshua 
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Elder,  who  sold  him  to  his  brother,  Sterling  Elder,  in  1843, 
and  executed  a  bill  of  sale  to  him.  Sterling,  by  deed  of  gift, 
dated  22d  April,  1846,  conveyed  said  negro  to  the  plaintiff, 
an  infant  son  of  Joshua  Elder.  This  deed  was  recorded 
23d  April,  1846  ;  afterwards,  about  1848,  the  negro,  Ephraim, 
was  sold  at  Sheriif  sale,  as  the  property  of  Joshua  Elder, 
under  a  fu  fa.  against  him,  of  prior  date,  to  the  bill  of 
sale,  or  deed  of  gift  aforesaid.  At  this  sale.  Sterling  Elder 
became  the  purchaser,  and  the  negro  went  into  the  posses- 
sion of  Joshua  Elder  again.  Subsequently,  in  1S53,  the 
negro  was  again  sold  by  the  Sheriff,  under  a  Ji.  fa,  controlled 
by  Sterling  Elder,  as  the  property  of  Joshua  Elder,  and 
purchased  by  Mary  Nixon,  and  by  her,  afterwards,  sold  to 
William  J.  Russell,  the  defendant. 

After  the  testimony   had  closed,   which  was  voluminous, 
the  Court  charged  the  jury,  amongst  other   things,  that  the 
title  acquired  by  Sterling  Elder  at  the  Sheriff's  sale,  did  not 
inure  to  the  benefit  of  the  plaintiff,  to  whom  Sterling  Elder 
had  previously  given  the  negro ;  that  the  Sheriff's   sale  iiv 
1848,  could  not  affect  plaintiff's  title  in  any  way;  for  if  title 
vested  in  him  before  that  sale,  the  sale  could  not  divest  it; 
and  if  he  had  no   title   before  that  time,  the  Sheriff's  sale 
could  not  enure  to  his  benefit;  that  where  a  Sheriff  levied  an 
execution   on  personal  property  sufficient  to   satisfy  it,  and 
the  levy  was  dismissed  by  order  of  the  plaintiff,  or  his  attor- 
ney, it  was  prima  facie  a  satisfaction  of  the  Ji.  fa.     If  the 
Ji.  fa.  under  which  the  negro  was  sold  was  fully  paid  off,  no 
title  could  pass  to  the  purchaser  at  Sheriff  sale,  and  defen- 
dant claiming  under  said  purchaser,  had  no  title.    But  if  he 
purchased  from  Sterling  Elder  for  a  valuable   consideration, 
without  notice  of  plaintiff's  title,  he  was  protected,  even  if 
the  JL  fa.  was  paid  off,  provided  the  deed  of  gift  previously 
executed  by  Sterling  Elder  to  plaintiff  was  purely  voluntary, 
and  defendant  had  no  notice  of  it.     For  though  a  deed  made 
without  valuable  consideration,  or  to   defraud  creditors,  is 
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good  between  the  parties,  it  is  not  good  against  subsequent 
purchasers,  for  value,  and  without  notice. 

To  which  charge  plaintiff  excepted. 

The  Jury  found  for  the  defendant,  and  counsel  for  plaintiff 
lender  their  bill  of  exceptions,  and  assign  as  error  the  charge 
aforesaid. 

J.  M.  &  W.  L.  Caliioux;  Stone  &.  Fitch,  for  plaintiff 
in  error. 

TiDWELL  &  WooTEN ;  aud  B.  H.  Hill,  contra. 

By  the  Court, — Stephens  J.  delivering  the  opinion. 

[1.]  We  had  no  difficulty  in  reversing  the  judgment  in 
this  case,  upon  the  ground,  that  the  Court  erred  in  charging 
the  jury,  that  if  Russell  bought  the  negro  from  [^Sterling 
Elder,  without  notice  of  the  previous  deed  of  gift  from  Ster- 
ling to  William  Elder,  then  the  purchase  by  Russell  took 
precedence  of  the  gift ;  for  there  is  no  evidence  to  authorize 
such  a  charge.  There  is  no  evidence  that  Russell  bought 
the  negro  from  Sterling  Elder  at  all ;  and  then  the  deed  of 
gift  was  recorded  within  twelve  months  after  it  was  made — 
a  fact  which  by  statute,  see  CobVs  Digest,  page  176,  is,  I 
think,  made  equivalent  to  actual  notice. 

[2-]  As  this  case  was  hastily  argued,  at  the  close  of  the 
Term,  without  a  careful  analysis  of  its  numerous  facts,  we 
determined  to  confine  our  judgment  in  it  to  the  point  above 
stated. 

Judgment  reversed. 
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Callaway  vs.  Freeman. 

Willis   L.    Callawat,  plaintiff  in    error,    vs.    Jamss  D. 

Freeman,  defendant  in  error. 

F.  sells  a  town  lot  to  R.  and  S.,  and  takes  their  notes  for  the  purchue 
money,  giving  them  a  bond  te  make  titles,  when  the  money  is  ptid- 
The  vendees  go  into  possession,  and  employ  C.  to  make  certain  improTS* 
ments  i  C.  files  and  records  his  mechanic's  lien,  and  sues    and  recorers 

judgment  on  kis  claim  against  R.  and  S.  In  the  meantime  the  porchasers 
finding  they  are  unable  to  pay,  agree  to  rescind  the  contract,  taking  np  their 
notes  and  surrendering  to  F.  his  bond  for  titles.    The  lot  is  levied  on  by  the 

ji.  yb.,  in  favor  of  C,  against  R.  and  S.,  and  claimed  by  F. 

JIM,  That  the  property  is  not  subject  to  the  debt,  notwithstanding  F.  had 
knowledge  or  the  work,  while  it  was  being  done,  and  made  no  objection. 

Claim,  in  Spalding  Superior  Court.    Tried  before  Judge 
Bull,  at  May  Term,  1859. 

On  the  11th  day  of  January,  1854,  James  D.  Freemao, 
the  defendant  in  error,  sold  a  hotel,  in  the  city  of  Griffin,  to 
William  B.  Rowell,  for  three  thousand  four  hundred  and 
eighteen  dollars,  for  which  he  took  from  Rowell  his  three 
promissory  notes;  one  for  $1,000,  payable  one  day  after 
date;  one  for  01,138,  payable  by  the  first  day  of  January, 
1856,  and  one  for  $1,280  00,  payable  the  first  day  of  Jan- 
uary, 1857,  and  executed  to  Rowell  his  bond,  conditioned  to 
make  titles  to  said  hotel,  upon  the  payment  of  said  notes. 
Rowell  went  into  the  possession  of  the  property,  and  with 
one  Benjamin  J.  Sanders  retained  the  possession  about  six 
months,  keeping  a  public  house.  During  this  time  Callaway, 
the  plaintiff  in  error,  a  carpenter,  did  certain  work  and 
repairs  in  and  upon  said  hotel,  and  recorded  his  claim  for 
said  work  as  a  lien  on  said  property,  in  pursuance  of  the 
Act  of  1837;  upon  his  account  for  the  work  and  repairs,  he 
afterwards  brought  suit  against  Rowell  and  Sanders.  Sanders 
alone  was  served  with  process,  and  plaintiff  proceeded  against 
him  as  one  of  two  partners  served,  as  provided  by  statute, 
and  at  November  Term,  1856,  obtained  judgment  for  the 
sum  of  $451  25,  besides  cost,  and  upon  which  an  execution 
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was  issued  to  be  levied  upon  the  hotel,  aud  said  judgment 
to  be  paid  in  preference  to  any  other  claim,  as  provided  by 
law.  The  execution  was  accordingly  levied  upon  the  hotel, 
when  James  D.  Freeman  interposed  a  claim  to  said  property. 

It  was  further  in  proof,  that  the  contract  for  the  sale  of 
the  hotel  was  rescinded  about  the  last  of  the  year  1854  or 
1855.  Freeman  gave  up  and  surrendered  the  notes,  given 
for  the  purchase  money,  and  Ro  well  and  Sanders  surrendered 
and  delivered  up  Freeman's  bond  for  titles. 

During  the  argument  by  counsel  before  the  jury,  after 
the  testimony  had  closed,  counsel  for  plaintiff  stated,  that 
they  had  just  learned  that  they  could  prove,  that  Freeman 
had  notice  that  plaintiff  was  doing  the  work  at  the  time,  and 
made  no  objection  thereto,  but  allowed  him  to  go  on,  and 
Ihey  proposed  to  prove  this  fact.  This  the  Court  refused, 
and  counsel  excepted. 

The  Court  charged  the  jury,  that  when  a  party  was  in 
possession  of  property  under  a  bond  for  titles,  and  the 
purchase  money  unpaid,  and  the  contract  of  sale  was  after- 
wards rescinded,  that  a  mechanic's  lien  for  work  done  while 
the  vendee  or  obligee  was  in  possession,  would  not  attach, 
unless  the  owner  had  notice  that  the  work  was  being  done, 
and  did  not  object,  or  in  some  way  assented  to  or  ratified  it ; 
and  in  that  case,  the  action  for  the  work  and  repairs  done, 
should  be  brought  against  the  owner  or  holder  of  the  legal 
title  to  the  property;  and  that  the  property  in  this  case,  the 
defendant  in  JL  fa.  never  having  title,  was  not  subject  to  the 
mechanic's  lien,  or  the  Ji.  fa, ;  and  directed  the  jury  to  find 
the  property  not  subject.  To  which  charge  and  direction, 
counsel  for  plaintiff  excepted. 


Green  &  Martin,  for  plaintiff  in  error. 
1«.  T.  DoYAL,  contra. 
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By  the  Court — Lumpkin  J.  delivering  the  opinion. 

Freeman  sold  to  Rowell,  or  you  may  say,  to  Rowelland 
Sanders,  for  they  seem  to  have  become  jointly  interested  in 
the  property,  a  house  and  lot,  in  the  town  of  Griffin  in 
January,  1854,  took  three  notes  for  the  purchase  money, 
and  gave  his  bond  to  make  titles  when  the  notes  were  paid. 
The  purchasers  employed  Callaway  to  make  some  repairs 
upon  the  building;  occupied  thp  premises  some  six  months, 
and  finding  that  they  could  not  pay  for  the  property,  the  con- 
tract was  rescinded;  Freeman  returning  to  them  their  notes? 
and  they  surrendering  up  to  him  his  bond  for  titles.  Calla- 
way filed  and  recorded  his  lien  under  the  Acts  of  1834  and 
1837,  (Cobby  555y  557,)  and  subsequently  sued  and  obtained 
judgment  against  Rowell  and  Sanders,  and  caused  the 
execution  issuing  thereon,  to  be  levied  on  the  lot.  Freeman 
interposed  his  claim,  and  the  question  being  one  of  hvr,  it 
was  submitted  to  the  Court;  and  the  Judge  decided  that  the 
property  was  not  subject ;  and  that  ruling  is  assigned  as 
error. 

After  the  argument  had  commenced,  Callaway  proposed 
to  introduce  testimony  before  the  Court,  that  while  the  wori^ 
was  progressing.  Freeman  had  knowledge  of  it,  and  made 
no  objection.  The  circuit  Judge  refused  to  hear  the  evidence, 
and  this  also  is  alleged  as  error.  Believing  that  the  proof 
should  have  been  heard,  we  shall  treat  the  case  as  though  it 
were  in ;  and  we  are  clear,  that  the  Court  was  right  in  hold- 
ing, that  the  properly  was  not  subject  to  the  mechanic's 
lien. 

In  Harmon  and  another  vs.  Mien  fy  Co.,  1 1  Ga,  R^'  ^^^ 
this  Court  held,  that  under  the  lien  Acts  of  this  State,  one 
could  only  bind  property  to  the  extent  of  the  interest  which 
he  had  in  it.  We  adhere  to  this  decision.  What  then  was 
the  interest  which  Rowell  and  Sanders  had  in  this  lot' 
None,  as  against  Freeman,  until  it  was  paid  for.  By  the  Act 
of  1847,  (Cobb,  517)  Freeman  could  have  obtained  judgment 
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on  his  noteSy  filed  a  deed  to  the  purchasers,  sold  the  lots^and 
been  entitled  to  the  proceeds  in  preference  to  any  other  lien. 
Such  is  the  express  language  of  the  statute.  In  other  words, 
the  vendor's  lien,  under  the  law,  is  paramount  to  that  of  the 
mechanic,  or  of  any  body  else,  and  it  is  right;  it  is  his 
property  until  paid  for.  He  could,  upon  the  failure  of  the 
vendee  to  pay  the"  purchase  money,  have  ejected  him, 
regardless  of  any  incumbrance  which  the  purchaser  may 
have  created. 

What  are  the  rights  of  the  mechanics  ">  Looking  to  the 
interest  of  all  parties,  we  hold  that  it  is  the  privilege  of  the 
mechanic  to  tender  to  the  vendor  the  purchase  money. 
This  was  all  he  was  entitled  to,  and  thus  have  redeemed  or 
rescued  the  property  from  this  prior  lien ;  and  if,  from  its 
enhanced  value,  by  reason  of  the  improvements  he  put 
upon  it,  he  could  thus  save  himself,  very  well;  otherwise 
it  was  his  misfortune  to  have  worked  for  those  who  were 
unable  to  pay  him,  and  who  had  no  right  to  bind  that 
property  for  his  security. 

And  suppose  Freeman  did  stand  by,  and  see  those  repairs 
made  without  objecting,  he  had  no  right  to  interfere.  He 
had  sold  the  property,  and  had  a  right  to  suppose,  that  the 
contract  would  be  performed  on  the  part  of  Rowell  and 
Sanders ;  and  what  right  had  he  to  gainsay  the  transaction 
between  his  purchaser  and  Callaway. 


Judgment  affirmed. 
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Perkins,  adm'r,  vs.  Brown. 

William  Perkins,  administrator,  de  bonis  non  cum  testa- 
mento  annexo,  plaintiff  in  error,  vs.  John  P.  Bro\vn,  de- 
fendant in  error. 

A  will  gave  certain  slaves  to  the  testator's  wife,  for  her  life,  with  remainder  to 
his  children.  The  wife  relinquished  her  life  estate  to  the  children,  aid  divi- 
ded out  the  negroes  among  them — she  being  the  executrix.  She  died,  and 
an  administrator  de  bonU  non,  succeeded  her.  He  brought  trover  for  some 
of  the  negroes. 

Held,  That  the  relinquishment  of  the  Kfe  estate,  and  the  distribmion  of  the 
negroes  among  the  remaindermen,  was  evidence  of  assent  to  the  legacy,  and 
therefore,  that  the  executrix,  as  well  as  her  successor,  the  adminiatntor  A 
bonis  non,  was  divested  of  all  right  to  the  slaves,  and  therefore,  that  he  wis 
not  entitled  to  recover  in  the  action. 

Trover,  in  Pike  Superior  Court.  Tried  before  Judge  Ca- 
BANiss,  at  April  adjourned  Term,  1859. 

This  was  an  action  of  trover  brought  by  William  Perkins, 
as  administrator  de  bonis  non  with'the  will  annexed,  of  Moses 
Perkins,  deceased,  against  John  P.  Brown,  for  the  recoTerjr 
of  two  negro  slaves,  Mary  and  Warren,  alleged  to  be  ihe 
property  of  plaintiff^s  testator. 

The  defendant  pleaded  the  general  issue. 

Plaintiff  offered  in  evidence  his  letters  of  administration 
cum  tesiamento  annexo,  and  the  will  of  Moses  Perkins,  the 
first,  second  and  concluding  clauses  of  which  are  as  follows: 

"  1st.  After  my  just  debts  are  paid,  I  give  and  bequeath 
unto  my  beloved  wife  Sarah  Perkins,  all  my  property,  both 
real  and  personal,  during  her  natural  life,  or  widowhood,  bnt 
after  her  death  or  marriage,  to  revert  to  my  children,  except 
one  negro  girl  Nelly,  one  cow  and  calf,  one  bed  and  furni- 
ture, and  my  kitchen  furniture,  which  my  wife  Sarah,  shouW 
she  marry,  shall  have,  during  her  natural  life,  and  after  her 
death,  said  negro  Nelly  with  all  her  increase  (should  there 
be  any)  to  revert  to  my  children. 

2d.  Provided  my  wife  should  die  or  marry  before  niy 
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youngest  child  arrives  at  lawful  age,  my  property  to  be  hired 
and  disposed  of  to  the  best  advantage,  at  the  discretion  of 
my  executors,  until  the  youngest  child  shall  be  of  lawful 
age,  and  then  to  be  equally  divided  amongst  all  my  children, 
by  sale  or  otherwise,  at  the  discretion  of  my  executors. 
Nevertheless,  my  executors  may,  at  their  discretion,  as  my 
children  arrive  at  lawful  age,  give  them  such  property  as 
they  think  necessary,  so  as  not  to  forego  their  equal  part. 

And  I  do  hereby  constitute,- make  and  ordain  my  beloved 
wife,  Sarah  Perkins,  and  trusty  friend,  .William  Head,  the 
sole  executors  of  this  my  last  will  and  testament,"  &c. 

It  was  in  proof,  that  Moses  Perkins,   the  testator,  died 
about  the  year  1824,  and  that  his  will  was  admitted  to  record 
and  probate,  in  Jasper  county,  6th  May,  1824,  and  his  widow 
took  possession  of  his  estate.    Testator  left  ten  children,  and 
one  was  born  after  his  decease;  amongst  his  children  was 
Epsey,  a  daughter,  who  intermarried  with  Henry  Harrison, 
by  whom  she  had  three  children.     In  1849,  Sarah  Perkins 
the  widow,  made  a  division  of  the  negroes  which  she  held 
under  said  will,  for  her  life,  and  surrendered  them  to  her 
children,  the  remaindermen,  jand  each  received  and  took 
possession  of  his  share ;  at  this  time  both  Harrison  and  his 
wife  Epsey  were  dead.    Epsey  died  before  her  husband, 
and  the  share  coming  to  their  children,  who  were  infants, 
being  two  negroes,  (the  two  sued  for,)  valued  at  four  hundred 
and  twenty-five  dollars,  were  retained  for  them  by  said  Sa- 
rah Perkins  their  grand-mother.    All  the  children  of  Moses 
Perkins  then  living,  were  of  age,  assented  to  this  division, 
and  consented  to  the  two  negroes  assigned  to  the  children  of 
Epsey,  remaining  in  the  possession  of  said  Sarah,  for  them. 
Sarah  Jane  Harrison,  one  of  these  children,  afterwards  in- 
termarried with  defendant  Brown,  and  they  probably  lived 
\eith  Mrs.  Perkins  until  her  deaths  when  Brown  removed, 
and  carried  said  two  negroes  away  with  him.    He  was  ap- 
pointed the  guardian  of  William  M.H.J.  Harrison,  an  in- 
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fant  brother  of  Mrs.  Brown  ;  and  being  thus  in  the  posses- 
sion of  said  negroes^  plaintiff^  one  of  the  sons  of  Moses 
Perkins,  deceased,  took  out  letters  of  administration  debonis 
non  cum  testamentOj  on  the  estate  of  said  Moses,  and  insti- 
tuted this  action  of  trover  against  defendant  for  said  negroes. 

The  Court  charged  the  jury  as  follows: 

^*  According  to  the  will  of  Moses  Perkins,  a  life  estate  in 
his  negroes  was  conveyed  to  his  wife,  with  retnainder  to  his 
children,  to  be  equally  divided  between  them,  upon  the  death 
or  marriage  of  his  widow ;  with  power  to  his  widow  to  di- 
vide and  assign  to  his  children  as  they  arrived  at  age,  any  of 
his  negroes,  so  as  not  to  exceed  their  respective  shares,  and 
this  she  had  the  power  to  do,  by  way  of  making  advances 
to  his  children.    Upon  the  assent  of  the  executors,  the  life 
estate  vested  in  Sarah  Perkins,  and  the  remainder  in  the 
children ;  and  the  share  in  remainder  of  Epsey  Harrison 
vested  in  her.    If  Sarah  Perkins  relinquished  her  life  estate 
in  the  negroes,  and  distributed  them  amongst  the  children 
who  were  of  age,  as  advancements,  and  kept  one  share  of 
the  negroes,  that  relinquishment  and  division  was  an  assent 
to  the  legacy,  and  the  title  to  the  negroes  vested  in  those  to 
whom  they  were  respectively  assigned,  and  the  share  which 
remained  in  the  hands  of  Sarah  Perkins  vested  in  the  estate 
of  Epsey  Harrison  if  she  was  then  dead.    That  was  an  ad- 
ministration of  the  estate  of  Moses  Perkins,  so  far  as  the 
negroes  were  concerned,  and  the  title  of  the  executors  was 
divested,  and  could  not  be  revested  in  the  executrix  by  any 
act  of  hers ;  and  under  this  state  of  facts,  the  administratoi 
de  bonis  non^  of  Moses  Perkins,  had  no  title  to  the  negroes, 
and  could  not  recover.    The  administrator  of  Mm  Epsey 
Harrison,  if  she  died  before  her  husband  reduced  the  ne- 
groes into  possession,  was  alone  entitled  to  sue  for  and  re- 
cover the  same,''  &a 

Counsel  for  plaintiff  requested  the  Court  to  charge  the  ju- 
ry, that  if  Sarah  Perkins  reserved  the  negroes  for  the  chil- 
dren of  Epsey  Harrison,  and  not  for  her  administrator,  that 
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did  not  amount  to  an  assent  to  the  legacy,  and  an  execution 
of  the  will  of  Moses  Perkins.  The  Court  refused  so  to 
charge. 

To  which  charge  and  refusal  to  charge,  counsel  for  plain- 
tiff excepted. 

The  jury  found  for  the  defendant,  and  plaintiff  moved  for 
a  new  trial,  on  the  ground,  that  the  Court  erred  in  the  charge 
above  stated,  and  in  refusing  to  charge  as  requested. 

The  Court  overruled  the  motion  for  a  new  trial,  and  plain- 
tiff excepted. 

Alford;  and  Gibson,  for  plaintiff  in  error. 

Greck  &  Stewar^t  ;  and  Floyd,  contra. 

By  the  Court — Bennino  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  overruling  the  motion  for  a 
new  trial  ?    We  tliink  so. 

The  grounds  of  that  motion  were  two ;  one  the  charge 
given,  the  other  the  refusal  of  the  charge  requested  to  be 
given. 

Was  the  charge  given,  right }    That  charge  was  in  effect, 
.  as  follows ;  that  if  the  executrix,  Mrs.  Perkins  '^  relinquish- 
ed  her  life  estate  in  the  negroes,  and  distributed   them 
amongst  the  children,"  ^  and  kept  one  share  of  the  negroes, 
that  relinquishment  and  division  was  an  assent  to  the  lega- 
cies," and  she  was  divested  of  the  title,  which,  as  executrix, 
she  had  to  the  negroes,  and  consequently  that  there  was  no 
title  left  in  her  which  could  pass  into  her  successor,  the  ad- 
ministrator de  bonis  non^  and  therefore,  that  he  was  not  en- 
titled  to  recover. 

On  this  charge,  there  seem  to  be  only  two  questions  \  one, 
did  the  relinquishment  and  division,  amount  to  an  assent  by 
tho  executrix,  to  the  legacy  to  the  remaindermen  ?  \h%  other, 
if  so,  did  that  assent  divest  her  of  all  title  as  executrix,  and 
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SO  leave  none  in  her,  to  pass  to  her  successor,  the  admiuis- 
trator  de  bonis  noriy  the  plaintiflf  in  trover  ? 

The  relinquishment  of  her  life  interest,  shows  that  she 
was  claiming  that  interest  under  the  will — she  therefore,  had 
assented  to  the  legacy,  so  far  as  it  was  a  legacy  of  an  estate 
to  her  for  her  life ;  and  that  was  an  assent  to  it,  so  far  as  it 
was  a  legacy  to  the  remaindermen.  ^^  If  a  term  of  years,  or 
other  chattel,  be  bequeathed  to  A.  for  life,  with  remainder  to 
B.,  and  the  executor  assents  to  the  interest  of  A.,  such  assent 
will  enure  to  vest  that  of  B. ;  and  e  converso  ;  for  the  partv- 
oular  estate,  and  the  remainder  constitute  but  one  estate." 
2  Wms,  exor^Sy  986,  citing  the  cases. 

The  division  was  a  fact  still  stronger ;  that  showed,  that 
she  also  actually  assented  to  the  remainder  part  of  the  lega- 
cy. 

Then,  the  part  of  the  charge,  to  which  the  first  question 
applies,  was  right. 

Perhaps  the  assent  of  the  executor,  to  a  legacy,  of  even 
the  slightest  interest  in  a  piece  of  property,  is  sufficient  to 
divest  him  of  all  title  to  that  property,  and  so,  to  prevent 
him  from  recovering  the  property  at  the  termination  or  ex- 
tinction of  that  slight  interest    Id.  988. 

But  it  must  certainly  be  true,  that  if  the  legacy  be  of  the 
whole  interest  in  a  piece  of  property,  and  the  executOT  assent 
to  that  legacy,  the  assent  will  divest  him  of  all  title  to  the 
property,  and  so,  will  prevent  him  from  ever*  recovering  it ; 
because  in  that  case,  the  whole  interest  in  the  property 
passes  to  the  legatee,  and  the  right  to  sue  for  it,  is  a  right  of 
his.     And  here,  the  legacy  was  of  the  whole  interest ;  it  was 
a  gift  to  Mrs.  Perkins,  for  her  life,   with  remainder  to  the 
children.    The  right  then  to  sue  for  the  property,  passed  oul 
of  the  executrix,  by  her  assenting  to  the  legacy.     If  soj  neilh* 
er  she,  as  executrix,  nor  any  other  representative  of  the  tes- 
tator's estate,  could  have  the  right  to  sue  for  the  property. 
The  rigln  to  sue  for  it,  was  in  the  legatees,  or  those  claiming 
under  the  le§^(ees.    What  particular  persons  these  are,  is  of 
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no  consequence,  in  the  present  case.  The  Court  below,  it  is 
true,  expressed  an  opinion,  as  to  the  persons  in  whom  was 
the  title  to  the  negroes  in  dispute,  but  it  was  not  necessary^ 
that  the  Court  should  do  so,  and  we  do  not  pass  on  that  opin- 
ion. It  is  sufficient,  that  the  part  of  the  charge  was  rights 
which  said,  that  if  there  was  an  assent,  to  the  legacy,  the 
plaintiff  could  not  recover ;  it  will  be  time  enough  to  decide 
the  question,  whether  the  negroes  belong  to  the  children  of 
the  deceased  child,  or  to  her  husband,  when  a  case  between 
the  children  and  the  husband  arises. 

We  think,  then,  that  the  charge  was  right,  so  fai^  as  the 
second  question  applies;  and,  therefore,  that  it  was  generally 
right — i.  e.,  right  in  the  conclusion  to  which  it  came,  that  the 
plaintiff  was  not  entitled  to  recover — if  there  was  an  assent 
to  the  legacy. 

Was  the  second  ground  of  the  motion  good ;  the  refusal 
of  the  charge  requested  ? 

If  Mrs.  Perkins,  the  executrix,  received  the  negroes  for  the 

children  of  Epsey  Harrison,  who  was  dead,  it  shows,  it  is 

true,  that  she  thought  that  the  children,  and  not  the  husband 

of  Epsey  Harrison  had  succeeded  to  Epsey  Harrison's  rights 

in  the  negroes ;  but,  it  equally  shows,  that  she  had  assented 

to  the  legacy,  as  a  legacy  to  Epsey  Harrison^  who,  and  not 

the   children,  was  the    legatee.    That  the    administratrix 

agreed  that  the  children  of  Mrs.  Harrison  might  receive  the 

legacy,  is  evidence  that  she  would   have  agreed,  that  Mrs. 

Harrison  herself  might  receive  it,  if  Mrs.  Harrison  had  been 

alive. 

We  think,  then,  that  the  Court  was  right,  in  refusing  to 

charge  the  jury,  that  Mrs.  Perkins's  receiving  the  negroes  for 

the  children  of  Epsey  Harrison,  and  not  for  Epsey  Harrison's 

administrator,  did  not  amount  to  an  assent  to  the  legacy  to 

Mrs.  Harrison. 

Judgment  affirmed. 

VOL.  xxix. — 27 
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Barksdaloi  admV,  and  White,  garnishee,  ts.  Greene.' 

Terrel  Barksdale,  administrator,  and  Andrew  J.  Whiti, 
garnishee,  plaintifis  in  error,  vs.  Jambs  W.  Greene,  defend- 
ant in  error. 

[1.]  A  judgment  cannot  bo  vacated  on  account  of  grounds  which  could  hare 
been  taken  before  judgnaent,  but  hare  been  negligently  omittedi  er  taket  aid 
overrated. 

[2.]  Where  a  case  is  pending  in  Court,  all  matters  germain  to  it,  msf  be  intro- 
duced by  way  of  amendmnnt  of  the  pleadings,  and  be  then  atyudicated  along 
with  the  original  matter,  or  the  whole  referred  to  arbitzatioo,  andlbe  *Mtd 
made  the  judgment  of  the  Court,  aceording  to  the  Judiciary  Act  of  1*jM. 

Motion  to  set  aside  jadgment,  in  Upson  Superior  Court 
Decision  by  Jadge  Cabanissj  al  May  Term,  18S9. 

This  was  a  motion  by  Terrel  Barksdale,  administrator  <^ 
Macfaarina  Bunkley,  deceased,  to  set  aside  a  judgment  ren- 
dered in  the  Superior  Court  of  Upson  county,  against  said 
Barksdale,  for  counsel  fees.  In  connection  with  this  motien, 
was  one  by  the  counsel|  to  enter  judgment  against  Andiew  I. 
White^  a  debtor  of  said  Tenel,  who  had  been  garnisheed— 
which  two  motions  were  heard  together. 

The  judgment  against  Barksdale,  had  been  obtained  about 
as  follows  : 

All  tlie  parties  litigant  and  in  interest  in  the  case  oi  cases 
pending  or  disposed  of,  respecting  the  contested  wills  of  Ma- 
charina  Bunkley,  deceased,  and  her  estate^  entered  into  au 
agreement,  whereby  they  fully,  and  finally  adjusted,  settled, 
and  disposed  of  all  the  matters  and  questions  in  controveisy 
between  them,  except  the  payment  of  counsel  fees,  and  as  to 
these,  they  agreed  ^  to  refer  the  whole  question    of  counsel 
fees  and  the  amount  to  be  paid  by  Terrel  Barksdale  as  abo^e 
stated,  in  the  whole  litigation  under  said  wills,  and  which 
have  not  heretofore  been  paid  or  are  not  hereiu  abo^e  ex- 
pressly provided  for,''  to  the  Judge  of  the  Superior  Court  of 
Upson  county,  to  be  settled  by  him  at  the  May   Tevm,  18SS, 
of  said  Court;  ^'said  Court  to  hear  and  determine.the  whole 
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questions  of  law  and  fact,  and  to  adjudge  and  determine  what 
fees  are  chargeable  upon,  and  to  be  paid  out  of  said  estate, 
and  also  by  the  several  parties  and  the  amounts  to  be  paid 
to  each  of  the  counsel/'  and  by  whom  to  be  paid ;  reserv- 
ing to  each  of  the  parties,  and  allowing  to  any  of  the  coun- 
sel, who  may  thus  submit  the  question  of  fees,  the  right  to 
except  to  said  decision  and  carry  the  same  to  the  Supreme 
Court,*'  &C. 

Under  this  agreement  and  reference,  the  Judge  awarded 
and  adjudged  to  the  counsel  in  said  cases,  certain  sums  to 
be  paid  to  them  respectively,  by  said  administrator,  and  for 
which  judgments  and  executions  were  issued. 

Afterwards,  at  May  Term,  1859,  said  Barksdale  moved  to 
set  aside  and  vacate  said  judgment,  on  the  following  grounds, 
lO-^t : 

1st  Because,  by  the  terms  of  the  agreement,  the  same  was 
ttdl  to  be  binding  until  all  the  parties  signed  it,  and  defend- 
ant allefges,  that  all  the  parties  in  interest  did  not  sign  said 
agreement  before  said  judgment  was  rendered,  noT  have  th^ 
8lg:ned  it  sinee. 

Sd  Because  said  case  was  heard,  and  the  award  made  in 
the  absence  of  many  of  the  parties,  and  without  notice  to 

fhenL 

Sd,  Because  the  parties  were  not  called  on  by  the  Judge, 
the  arbitrator,  to  answer  whether  they  tirere  ready  for  the 
hearing  of  said  cause. 

4th.  Because  said  agreement  was  signed  by  some  of  the 
parties  as  executors,  administrators  and  guardians,  and  is  not 
binding  upon  the  parties  in  interest,  or  represented. 

Sth*  Because  no  notice  was  given  that  all  the  parties  had 
signed  said  agreement,  before  the  cause  was  heard  and  the 
avT'ard  made. 

Upon  the  hearing  of  this  motion,  defendant  moved  that 
the  issues  be  submitted  to  a  jury.  The  Court  refused  to  sub- 
mit the  question  as  to  the  validity  of  the  judgment  to  a  jury^ 
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holding  that  it  was  a  question  to  be  decided  by  the  Court. 
To  which  decision  defendant  excepted. 

After  hearing  the  evidence  and  argument  of  counsel,  the 
Court  refused  the  motion  to  set  aside  the  judgment,  and  or- 
dered judgment  to  be  entered  up  against  the  garnishee.  To 
which  decision  counsel  for  defendant  excepted. 

Ja31£s  M.  Smith,  for  plaintiff  in  error. 

Peeples  &.  Cabaniss;  and  Greene,  contra. 

By  the  Court, — Stephens  J.  delivering  the  opinion. 

This  is  a  motion  to  vacate  a  judgment.    First,  because  all 
the  parties  to  the  submission  had  not  signed,  when  the  judg- 
ment was  rendered.     Second,  because  all  the  parties  did  not 
have  notice  when  the  hearing  would  be  had.     Third,  because 
all  the  parties  were  not  ready  when  the  hearing  was  had. 
All  of  these  grounds  are  met  by  a  single  view.    Let  it  be  borne 
in  mind,  that  Terrel  Barksdale  was  the  only  party  moviiiglo 
vacate  the  judgment.    IJe  had  signed  the  submission ;  A« 
had  notice,  and  he  made  no  suggestion  of  unreadiness,  and 
was  present  in  Court  when  the  judgment  was  rendered    If 
the  want  of  these  things  as  to  other  parties  was  a  defence  for 
Aim,  he  was  bound  to  make  it  i^(?r«  judgment.      The  Juris- 
diction  of  a  Court  being  established,  its  judgment  is  conclu- 
sive (unless  an  appeal  or  writ  of  error  be  taken  to  a  higher 
tribunal)  as  to  all  defences  which  could  have  been  made  but 
were  negligently  omitted.    All  such  defences  become  rts  ad- 
Judicata.    If  a  judgment  does  not  settle  these,  it  settles  noth- 
ing— it  is  not  only  not  an  end  of  litigation,  but  it  is  not  an 
approximation  to  the  end — there  can  be  no  end.      But  there 
is  another  ground  which  attacks  the  jurisdiction  of  tbe  Court. 
It  is  said  the  submission  was  to  the  Judge  and   not  to  the 
Court.    To  this,  there  are  two  conclusive  answers.      Such  is 
not  the  true  reading  of  the  submission.    It  does  say   that 


ATLANTA,  AUGUST  TERM,  1859.  421 


Barksdale,  adm'r,  and  Whito,  garniahee,  rs.  Greene. 

the  matters  of  law  and  fact  involved  shall  be  submitted  lo 
the  Judge  of  the  Superior  Court,  but  we  understand  this  to 
mean  only  a  waiver  of  a  jury  upon  matters  of  fact,  for  im- 
mediately afterwards,  it  provides  that  the  Court  shall  decide 
the  controversy  at  the  May  Term,  &c.,  and  adds,  that  either 
party  shall  have  the  right  to  except  and  carry  the  ease  to  the 
Supreme  Court.    Is  it  credible  that  the  skillful  lawyers  who 
framed  that  submission,  supposed  a  case  could  be  carried  to 
the  Supreme  Court  on  a  writ  of  error  from  the  decision  of 
an  arbitrator  7    It  is  plain  to  us,  that  the  true  meaning  of 
the  submission  taken  as  a  whole,  was  to  submit  the  contro- 
versy to  the  Court^  waiving  a  jury.    Again ;  even  if  the  Judge 
were  a  mere  arbitrator  as  contended,  and  not  acting  as  a 
Court,  yet  the  decision  made  by  him  was,  by  an  order  at  the 
same  Term,  made  the  judgmetit  of  the  Court  in  exact  con- 
formity with  the  Arbitration  Act  of  1799.    See  CobVs  Dig. 
p.  487.    But  it  was  said  that  neither  of  these  answers  are 
good,  because  there  was  no  case  in  Court ,  and  the  parties 
eould  not  put  it  there  by  their  mere  agreement,  and  the  Ar- 
bitration Act  does  not  apply  except  to  cases  pending  in  Court. 
The  reply  to  this  position  is  a  simple  recital  of  a  few  facts. 
There  was  pending  in  the  Court  a  bill  to  review  and  set 
aside  a  former  judgment  (whether  on  good  grounds  or  not,  is 
immaterial,)  refusing  probate  to  a  paper  propounded  as  the 
will  of  Mrs.  Buukley.    The  will,  if  set  up,  disposed  of  her 
whole  estate,  and  therefore  the  pending  case  involved  the 
whole  estate.    To  that  bill,  every  party  to  this  submission, 
and  every  person  interested,  either  as  heir  at  law  or  as  lega- 
tee, was  a  party  J  duly  served  and  legally  in  Court.    They 
met    together  and  agreed  upon  a  settlement  of  the  whole 
matter  with  one  exception,  and  put  the  agreement  in  writing, 
and  provided  that  it  should  he  filed  as  a  Court  paper.    It 
was  so  filed  and  we  hold  that  it  thence  became  apart  of  the 
pleadings  in  the  pending  case — an  amendment  germain  to 
the  original  bill.    The  exception   was  counsel  fees — how 
mucliy  and  who  should  pay  them.    The  agreement  provided 
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for  the  settlement  of  this  excepted  matter  by  referrmg  il  to 
the  decision  of  the  Court  without  a  jury.  The  judgment 
which  might  be  rendered  on  that  matter,  was  to  form  a  pait 
of  the  whole.  It  was  so  rendered,  and  as  there  was  no  writ 
of  error  taken  on  it,  we  clearly  think  it  must  stand,  as  a 
part  of  a  settlemant  which  adjinlicates  and  puts  to  rest  the 
whole  litigation  pending  in  the  Court 

Judgment  affirmed. 


WiuuM  0.  Hallorav,  plaintiflf  in  error,  vs.  Wnxuic  G. 

Bea^,  defendant  in  error. 

A  eontroTerty  not  in  miit  was  referred  to  the  afbttrament  of  two  penoUi  wjtk 
power  to  them  to  choose  a  third,  as  an  um^rm.  The  two  made  aa  arai| 
without  having  chosen  an  umpire,  and  one  of  the  parties  moved^lhUlte 
award  should  be  made  the  judgment  of  the  Court. 

Seld,  That,  as  the  arbitration  was  not  under,  either  the  Judiciary  Act  of  I'M, 
or  the  arbitration  Act  of  16S6,  there  was  no  power  or  authority  ia  the  Gout 
to  make  the  award  the  judgment  of  the  Court. 

Arbitration  and  award,  in  Meriwether  Superior  Coitft 
Decision  by  Judge  Bull,  February  Term,  1859. 

William  G.  Bray  and  William  0.  Halloran,  referred  ''the 
matters  in  issue  between  them,  in  relation  to  the  busioass  of 
the  White  Sulphur  Springs,"  to  the  arbitrament  of  William 
A.  Redd  and  Rev.  T.  F.  Montgomery,  and  agreed  that  their 
decision  should  be  final,  on  a  certain  basis,  &c.  It  was  also 
agreed  that  the  arbitrator^;  should  have  the  privilege  of  call- 
ing in  J.  M.  Beall  to  aid  them  in  the  adjustment  and  adjudi* 
cation  of  the  matters  referred.  The  arbitrators,  including 
Mr.  Beall,  made  their  award,  and  at  the  February  Term, 


ATLANTA,  AUGUST  TERM,  185.9.     4M 


Halloran  vs.  Bray. 


1859,  of  the  Superior  Court  of  Meriwether  county,  counsel 
for  Bray,  moved  to  make  the  award  the  judgment  of  the 
CSourt ;  to  which  counsel  for  Halloran  objected,  on  the  ground 
that  the  arbitrators  were  not  sworn.  It  appeared  that  tbe 
parties  did  not  require  the  arbitrators  to  be  sworn,  and  con- 
sented to  dispense  with  the  oath. 

The  Court  granted  the  motion  and  ordered  the  award  to 
be  made  the  judgment  of  the  Court,  but  without  prejudice 
to  any  proceedings  which  might  be  had,  to  set  aside  the 
^ame  for  fraud.  To  which  decision,  counsel  for  Halk^an 
-excepted. 

Adaks  &  Knight,  for  plaintiff  in  error. 

Geo.  a.  Hall,  contra. 

By  the  Court. — Bbnnino  J.  delivering  the  opinion. 

Was  the  Court  right  in  making  the  award,  the  judgment  of 
the  Court  ? 

If  there  is  any  law  which  authorizes  this  award  to  be 
^uade  the  judgment  of  a  Court,  it  is  the  Judiciary  Act  of 
1799,  Cobbj  1140,  or  the  arbitration  Act  of  1856,  Jiciaof 
1856,  222.  Therefore,  we  must  hold,  that  the  Court  below 
erred  in  making  this  award,  the  judgment  of  the. Court,  un« 
less  this  case  falls  within  one  of  those  two  Acts.  Does  it  fall 
within  either  ? 

It  does  not  fall  within  the  Judiciary  Act,  for  the  only  award 
that  it  includes,  are  awards  made  in  cases  pending  in  ^the 
Courts.    This  was  not  an  award  made  in  a  pending  case. 

Neither  does  the  case  fall  within  the  Act  of  1856.    The 

* 

arbitration  was  not  under  that  Act  The  second  section  of 
that  Act  says,  that  ^  every  arbitration  shall  be  composed  of 
three  arbitrators,  one  of  whom  shall  be  chosen  by  each  of 
4he  parlies,  and  one  by  the  arbitrators  chosen  by  the  panieSi^' 
In  the  present  case,  there  were  only  two  arbitrators ;  true. 
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two,  with  power  to  select  an  umpire— a  power  which  thej 
did  not  exercise ;  but  if  they  had  exercised  the  power,  two 
arbitrators  and  an  umpire  are  not  three  arbitrators ;  an  um- 
pire  intervenes  only  when  the  arbitrators  disagree. 

Besides,  the  Act,  in  other  parts,  clearly  contemplates,  that 
the  third  man,  the  appointee  of  the  two  appointees  of  the 
parties,  shall  be  a  fall  arbitrator;  that  he  shall  fully  share 
with  the  other  two  in  all  their  powers,  and  in  all  their  duties. 
See  the  4th  and  10 th  sections. 

The  case  not  falling  within  either  of  these  Acts,  there  was 
no  power  in  the  Court,  as  far  as  we  know,  to  authorize  it,  to 
make  the  award  the  judgment  of  the  Court  And  for  thia 
reason,  we  think  that  the  judgment  of  the  Court  making  the 
award  its  judgment)  was  erroneous 

Judgment  reveised. 


Walliam  U.  Hvfv,   plaintiff  in  error,  vs.  Thb  Stats  op 

GxoROiA,  defendant  in  error. 

An  indictment  under  the  Bnatardy  Act,  will  not  lie  in  one  county,  when  tbe 
child  was  begotten  and  born  in  another,  and  when  the  putative  father  van 
arrested,  brought  before  the  Magistrate  and  refused  to  give  bond  in  the  latter 
county. 

An  agreement  by  the  defendant,  that  he  will  waive  all  objections  as  to  jortsdic- 
tion,  &c.,  and  which  he  denies  and  refuses  to  abide  by,  to  be  btadwg  and 
enforcible  by  the  Courts,  should  be  reduced  to  writing.  Are  defeadanta  ia 
ctiminal  cases  liable  to  be  taxed  with  the*  costs  of  witnesses,  who  are  anb- 
poeaaed  and  sworn  but  not  examined  ?    Quere  ? 

Indictment  for  Bastardy,  and  motion  for  new  trial,  in 
Whitfield  Superior  Court.  Tried  before  Judge  Chook,  Maj 
Term,  1859. 
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Upon  the  information  on  oath,  of  Ann  is  Morris,  that  she 
was  pregnant  with  a  child  by  William  H.  Huff,  and  that 
said  child  was  likely  to  be  born  a  bastard  and  chargeable  to 
the  county  of  Whitfield,  a  warrant  was  issued  by  the  Jus- 
tice of  the  Peace,  before  whom  the  oath  was  made,  and 
Huff,  refusing  to  give  the  bond  and  security  required  by  law, 
for  the  maintenance  of  the  child,  was  bound  over  to  appear 
at  the  next  Superior  Court  of  Whitfield  county,  to  answer 
said  charge,  &c.  At  the  said  Term  of  the  Court,  he  was  in- 
dicted for  bastardy  and  refusal  to  give  the  bond  and  security 
aforesaid.  To  this  indictment  he  demurred;  the  Court  over- 
ruled the  demurrer  and  the  trial  proceeded. 

Jinnis  AforriSf  the  prosecutrix,  testified:  That  at  the  time 
of  taking  out  the  warrant  in  February,  1658,  she  was  pr^- 
Bant  with  a  child ;  it  was  begotten  in  the  latter  part  of  No- 
vember, 1857,  at  the  house  of  defendant  in  Walker  county  ; 
it  was  born  the  latter  part  of  Auguvt,  1858,  in  Walker  coun- 
ty ;  she  was  living  with  her  brother  in  Whitfield  county ^  at 
the  time  she  took  out  the  warrant ;  had  been  living  there 
three  or  four  weeks  before  she  took  it  out ;  she  went  to  live 
with  defendant  at  his  request,  and  remained  there  fourteen 
months  to  supply  his  wants  and  necessities;  defendant  be- 
came dissatisfied  and  drove  her  off;  she  returned  to  Whit- 
field county;  has  no  property,  and  the  child  is  likely  to  be- 
come chargeable  to  the  county ;  she  is  unmarried ;  she  was 
induced  by  the  promises  of  defendant  to  go  back,  he  promis- 
ing to  do  something  for  her  and  the  child,  but  did  not  com- 
ply with  his  promises ;  that  she  never  had  connection  with 
any  other  man  than  defendant 

It  further  appeared  in  evidence  that  the  warrant  for  de- 
fendant's arrest,  was  issued  by  a  Justice  of  the  Peace  of 
Whitfield  county,  but  afterwards  backed  by  a  Justice  of 
Walker  county,  where  defendant  resided,  and  where  he  was 
arrested  23d  April,  1858,  and  taken  before  the  Justice  in 
Walker  county,  and  refusing  to  give  the  bond  prescribed  by 
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law  for  the  support  of  the  child,  he  was  recognized  to  appear 
"at  the  April  Term,  1858,  of  the  Superior  Court  of  Whit- 
field  county^  to  be  holden  on  the  4th  Monday  in  April  in- 
stant,'' &c. 

The  jury  found  the  defendant  guilty,  who,  therenpon 
moved  for  a  new  trial,  on  sixteen  grounds,  which  it  is  un- 
necessary to  set  out,  as  the  judgment  pronounced  by  this 
Court,  reversing  the  judgment  of  the  Court  below,  is  placed 
upon  but  one  ground,  that  of  want  of  jurisdiction  in  the 
Superior  Court  of  Whitfield  county;  the  child  having  been 
begotten  and  born  in  Walker  county,  and  the  defendant 
residing  in  that  county. 

The  Court  below  refused  to  grant  a  new  trial,  and  defend- 
ant excepted. 

C.  D.  McGuTCHEN ;  D.  A.  Walkeb  ;  and  J.  A«  Glewh;  for 
plaintiff  in  error. 

J.  A.  W.  JoHNsox,  Sol.  Gen.,  contra. 

By  the  Court. — Lumpxiit  J.  delivering  the  opinion. 

■ 

In  this  case  we  are  clear,  that  apart  from  the  defect  in  the 
indictment,  accusing  the  defendant  of  beinf?  the  putative^ 
instead  of  the  actual  father  of  the  bastard  child,  that  Whit- 
field county  had  no  jurisdiction  over  the  case.    The  child 
was  begotten  and  born  in  Walker  county,  and  there  Huff 
was  arrested,  brought  before  a  magistrate  and  refused  to  give 
bond  for  the  support  and  maintenance  of  the  child.    So  that 
whether  the  fact  of  begetting  the  bastard,  or  the  refusal  to 
give  a  bond  for  its  support,  or  both  together,  constitute  the 
offence,  under  the  statute,  there  is  no  pretext  for  assuming 
jurisdiction  in  Whitfield  county.    True,  the  mother  resided 
there,  except  when  decoyed  off  temporarily  by  Huff;  and 
that  might  be  a  sufficient  reason  why  the  fine,  in  case  of  con^ 
▼iction,  should  be  appropriated  there.    But  unless  both  tb^ 
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oflending  parties  reside  in  the  same  county,  it  will  be  found 
extremely  difficult  to  prosecute,  under  the  Bastardy  Act  of 
1793.  There  is  additional  legislation  needed.  Perhaps,  by 
the  mother's  taking  up  her  residence  in  Walker  county,  and 
beginning  de  novoy  a  remedy  might  be  practicable ;  I  do 
not  say  it  is  so. 

The  verbal  agreement  between  the  parties,  waiving  all  ob- 
jections to  jurisdiction,  &c.,  if  enforcibleat  all,  certainly  can- 
not be  unless  reduced  to  writing. 

We  say  nothing  about  the  question  made  in  the  bill  of 
exceptions,  as  to  the  costs  of  the  two  witnesses  who  were 
sworn  but  not  examined.  As  the  defendant  is  relieved  from 
all  costs,  he  is  not  liable  for  the  payment  of  this. 

Ju  dgmen  t  reversed. 


M.  A.  Hardxk,  et  al.,  plaintifis  in  error,  vsl  Wxbsteii,  Var- 
MXLw  &  Co.,  for  use  of,  &c.,  defendants  in  error. 

|1.1  A  certificate  in  the  foUowiog  form :  "  The  above  aad  foregoing  is  a  true 
eqpjt^Src,  is  a  sufficient  authentication  of  a  record. 

\^1  When  suit  is  brought  against  the  claimant  on  his  forthcoming  bond,  it  is  too 
late  to  insist  that  the  appeal  was  not  regularly  entered  in  the  proceedings,  in 
which  the  property  was  found  subject 

[AJ  In  aiuit  upon  a  forthcoming  bond,  the  execution  under  whish  the  levy  was 
made,  i»  not  only  relevant  but  indispensable  testimony  to  make  out  the  case* 

(44  When  the  forthcoming  bond  in  reciting  the  execution  varies,  slightly,  from 
ihtji./a.  itself,  it  is  a  mere  question  of  identity,  for  the  jury  to  pass  upon ;  or, 
if  it  is  evidently  a  mere  clerical  mistake,  thoCk>ttrt  itself  perhaps,  would  have 
the  right  so  to  determine. 

I&J  Aa  inatrument  with  a  scrawl  annexed  lo  the  signatures,  is  a  bond,  without 
purporting  to  be  such  upon  its  face. 


Z' 
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Debt,  in  Cass  Superior  Court  Tried  before  Judge  Chook, 
March  Term,  1859. 

All  the  facts  necessary  to  a  full  understanding  of  the 
points  adjudicated  in  this  case^  are  stated  in  the  opinion  of 
the  Court. 

Shropshire,  Milner  &  Parrott,  for  plaintiffs  in  enor. 

Walker,  contra. 

By  the  Court — LuaiPKiN  J.  deliyering  the  opinion. 

The  facts  in  this  case  are  complicated,  and  it  would  be  a 
useless  labor  to  go  through  them  all  in  detail.  All  I  propose 
is^  to  examine  very  briefly  some  of  the  leading  points. 

[1.]  The  first  objection  is,  to  the  sufficiency  of  the  Clerk's 
certificate,  of  the  exemplification  of  the  records,  from  the 
Superior  Court  of  Habersham  county.  The  language  of  the 
certificate  is,  ^  the  above  and  foregoing,  is  a  true  copy,^  kc 
The  complaint  is,  that  it  does  not  purport  to  be  a  full  and 
entire  transcript    In  substance  we  think  it  does. 

[2.]  The  second  assignment  is,  that  the  plaintiff  in  execa* 
tion  confessed  judgment  to  the  claimant,  reserving  the  right 
of  appeal ;  and  that  it  does  not  appear  from  the  record,  that 
any  appeal  was  ever  entered. 

We  do  not  think  the  regularity  of  the  appeal  can  be  at- 
tacked in  this  collateral  way.  No  exception  was  taken  to  it 
at  the  time,  and  in  the  Court  where  the  proceedings  were 
pending.  The  claim  was  withdrawn,  and  a  final  judgment 
entered  upon  the  appeal.  In  point  of  fact,  the  appeal  was 
properly  entered.  The  execution  had  been  assigned  by 
Webster,  Parmelee  &  Co.j,  the  plaintiffs,  before  even  the  levy 
was  made,  and  the  appeal  was  entered  by  the  assignee,  in- 
stead of  the  original  plaintiffs.  Had  the  appeal  been  defec- 
tive, and  the  objection  taken  at  the  time,  it  could  have  been 
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amended  The  other  grouids  of  objection  to  the  appeal,  are 
not  insisted  upon ;  and  are  not  sustainable  if  they  were. 

[3.]  It  is  next  objected,  that  the  execution  tendered  in  evi- 
dence, is  irrelevant  We  think  on  the  contrary,  that  it  was 
indispensable  to  the  maintenance  of  the  suit  on  the  forth- 
coming bond.  And  according  to  the  evidence  in  the  case, 
it  was  after  the  claim  was  withdrawn,  the  two  negroes,  John 
and  Betsey,  were  re-advertised  for  sale,  and  for  the  first 
Tuesday  in  October,  1642.  The  Cassville  Pioneer  was  ad- 
mitted in  evidence,  to  prove  this  fact.  It  was  again  re-adver- 
tised in  August,  1849,  within  seven  years  of  the  previous 
levy;  what  became  of  the  first  levy,  or  why  so  much  time 
intervened  between  the  first  and  second  advertisement  of  the 
negroes,  the  record  does  not  disclose.  The^./a.  was  not 
dormant  in  1849 ;  and  the  advertisement  of  that  date  was  a 
sufficient  notification,  to  the  obligors  upon  the  forthcoming 
bond,  to  produce  the  property  on  the  day  of  sale. 

£4.3  It  is  objected,  that  there  is  a  material  variance  be- 
tween the  execution  and  the  recital  of  it  in  the  forthcoming 
bond,  ind  it  is  true,  that  in  one,  McLaughlin  is  said  to  be 
the  principal  defendant,  and  Powell  the  original  security, 
and  John  H.  Jones  the  security  on  appeal.  And  in  the  other, 
the  names  of  McLaughlin  and  Powell  are  reversed.  But 
this  was  a  question  of  identity.  No  one  could  doubt  that 
it  was  a  mere  clerical  mistake,  a  lapsus  pennas.  It  was  a 
question  for  the  jury.  The  Court  itself,  perhaps  had  the 
right  to  determine,  that  the  alleged  variance  amounted  to 
nothing. 

[5.J  Was  the  instrument  sued  upon,  a  bond  ?  It  had  the 
scrawl  annexed  10  the  signatures  of  the  obligors.  Even  be- 
fore the  Act  of  1838,  such  a  paper  was  generally  held,to  be 
a  bond.  That  Act  declared  it  to  be  so ;  and  even  that  an  in- 
strument purporting  to  be  a  bond,  was  such,  without  the 
scrawL  The  contrary  had  been  the  prevailing  opinion,  as  to 
this  latter  class  of  writings. 
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There  was  no  motion  for  a  new  trial  in  this  case,  and  we 
see  no  reason  to  send  it  back  for  that  purpose.  And  affirm 
generally  all  the  rulings  of  the  Court  below. 

Judgment  affirmed. 


JofeSPH  M.  Drttmright,  plaintiff  in  error,  vs.  Ths  State  of 

Georgia,  defendant  in  error. 

ii^  Under  an  indictment  for  carrying  n  negro  oot  of  a  county,  the  beginoiBf 
of  the  offence  is  the  commencement  of  the  carrying,  and  the  6nd'of  ii lithe 
crossing  of  the  county  line ;  and  all  that  is  done  ftom  the  beglnUag  to'tlfe 
end,  and  all  that  is  said,  is  admissible  in  evidence  aa  a  part  of  the  nsgutm. 

[2l]  The  saying  of  other  persons  are  admissible  against  a  party  when  it  af- 
flraatively  appears  that  he  assented  to  them  by  his  silence,  or  in  some  othet 
way. 

[3.)  When  the  defendant  justifies  hfs  act  by  showing  the  consent  of  a  jiersda 
whom  he  alleges  to  be  the  true  owner,  he  caniiOC  show  the  faet  l»y  <|#UeviCr 
of  that  person  sMerting  a  «£eim  to  the  negro. 

\Ai\  The  defendant  may  juttify  his  act  in  carrying  away  a  negro  from  the  ad- 
verse peaceable  and  legally  acquired  possession  of  another,  by  showing  the 
consent  of  the  true  owner. 

[5.]  He  cannot  justify  himself  by  the  consent  of  one  who  he  thmis  is  the 
owner,  unless  he  be  either  the  true  owner,  or  some  other  person  who  tmlf 
has,  and  not  merely  professes  to  have,  authority  to  grant  such  consent. 

Misdemeanor,  in  Fulton  Superior  Court    Tried  before 
Judge  Bull,  April  Term,  1859. 

All  the  facts  necessary  to  a  full  understanding  of  the  points 
adjudicated  in  the  case,  appear  in  the  following  opinion  of 
the  Court. 

Simpson;  Overby  &  Bleckly;  andOLENK,  for  plaintiff  iu 
error. 


I 
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Solicitor  General  T.  L.  Cooper,  contra. 

By  the  Court, — Stephens  J.  delivering  the  opinion. 

fl.]  We  think  tho  evidence  offered  by  the  defendant, 
showing  his  sayings  while  engaged  in  the  act  of  removing 
the  negro  beyond  the  limits  of  the  county,  ought  to  have 
been  admitted  as  a  part  of  the  res  gtstm.  He  was  indicted 
under  the  Act  of  1856  (see  Jiets  of  l85S-'6,  page  204}  for 
carrying  a  negro  out  of  the  county  of  Fulton  without  the 
consent  of  the  owner  or  other  person  having  authority  to 
give  su'^h  consent  The  offence  began  when  he  commenced 
to  o^rry  the  negro,  and  it  ended  only  when  he  crossed  the 
etmnty  line.  What  he  did  from  the  beginning  to  the  end, 
w>8  the  act  whose  criminality  was  *  under  investigation, 
and  all  that  he  said  about  the  act  while  he  was  performing 
i^  constitutes  a  part  of  it. 

[2.3  We  think  the  sayings  of  other  persons  in  the  presence 
of  the  defendant  were  properly  admitted  against  him.  What 
a  party  himself  says,  is  admissible  against  him,  and  what  is 
said  by  others  and  is  heard  and  goes  uncontradicted  by  him, 
18  equally  so.  But  in  the  case  of  sayings  by  other  persons, 
it  ought  to  be  made  aflSrmatively  to  appear  that  he  ?ieard 
the  sayings,  and  that  he  assented  to  them  either  expressly,  or 
by  his  silence,  or  by  his  treatment  of  them  in  some  way 
showing  assent.  His  assent  to  them  is  the  thing  which 
makes  them  admissible  against  him,  and  that  assent  must 
be  shown  in  some  way,  before  the  sayings  can  be  admitted. 

£3.3  We  are  not  prepared  to  say  there  was  error  in  the 
r<f;'''^tion  of  the  affidavits  of  Mrs.  King  and  Mrs.  McGarr. 
Wfioever  may  have  been  the  owner  of  the  negro,  the  fact 
could  not  be  legally  proven  by  affidavits — it  could  be  proven 
(so  i.)r  as  the  proof  was  derived  from  witnesses)  only  by  such 
v^itiit'sses  as  were  on  the  stand,  subject  to  cross-examination. 
V^betlier  it  was  admissible  to  show  a  claim  of  title  by  Mrs. 
King  (whose  consent  the  defendant  had)  in  contradistinc- 
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tion  from  a  true  title  in  her,  by  way  of  showing  the  probable 
bona  fides  of  the  defendant,  will  be  considered  when  I 
come  to  the  charge  requested  on  that  subject  by  the  de- 
fendant, and  refused  by  the  Court 

[4.]  We  think  all  of  the  charges  requested  by  the  defen- 
dant ought  to  have  been  given,  except  the  last  one.  The 
crime  consists  in  carrying  away  the  negro  without  the  con- 
sent of  whom  ?  The  owner^  or  the  person  having  authority 
to  give  such  concent.  The  ownership  is  the  gist  of  the  in- 
quiry. The  Court  below  seemed  to  assume  that  peaceable 
and  legally  acquired  possession  stands  in  the  place  of  owner- 
ship. True,  such  possession  is  prima  facie  title,  and  so  is 
naked  possession  prima  facie  title,  but  neither  is  equivalent 
to  ownership,  and  either  may  be  rebutted  by  showing  that 
the  true  ownership  or  title,  is  elsewhere.  We  do  not  thJDk 
the  statute  intends  to  punish  a  man  who  carries  away  his 
own  negro,  although  he  may  carry  him  away  from  the  ad- 
verse, peaceable  and  legally  acquired  possession  of  one  who 
having  this  sort  of  possession,  may  yet  have  no  r^ht  of 
possession.  The  hirer  of  a  negro,  for  instance,  has  peacea- 
ble and  legally  acquired  possession,  and  he  may  retain  him 
in  adverse  possession  after  the  period  of  the  .hiring  has 
expired,  but  he  would  have  no  right  so  to  retain  him,  aad 
I  apprehend  the  true  owner  might  remove  the  negro  with- 
out incurring  the  high  penalty  of  this  statute.  It  matters 
not  from  whose  possession  the  negro  is  carried,  provided  he 
is  carried  either  by  the  true  owner,  or  by  the  consent  of  the 
true  owner,  or  by  the  consent  of  any  other  person  having 
authority  to  grant  such  consent.  There  are  many  such 
'•  other  persons,"  including  the  owner's  bailees  of  various 
kinds,  and  including  also,  I  should  say,  him  who  may  be  in 
adverse,  peaceable  and  legally  acquired  possession  under  a 
bona  fide  claim  of  title.  The  statute  protects  the  party  who 
carries  away,  provided  he  has  the  consent  of  either  the 
true  owner  (a  word  which  defines  itself)  or  of  any  other 
person  having  authority  to  grant  such  consent,  leaving  that 
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*^  Other  person"  to  be  determined  by  the  general  law  of  prop- 
erty and  possession.  A  reasonable  doabt  on  either  of  these 
points,  is  a  reasonable  doubt  as  to  the  guilt,  and  ought  to 
acquit.  We  think  too  that  if  Mrs.  King  had  a  good  title, 
it  was  not  impaired  by  the  administrator's  adverse  sale,  she 
causing  her  claim  to  be  proclaimed  at  the  sale  as  the  evi- 
dence shows  she  did. 

[5.]  The  last  charge  requested  by  the  defendant  involves  the 
question  how  far  is  a  person  carryingaway  a  negro,  protected 
by  appearances  as  contradistinguished  from  the  truth  of  the 
case  ?  This  branch  of  the  case  was  but  slightly  aigued,  and 
none  of  us,  I  believe,  was  prepared  to  pronounce  upon  it  with 
clearness  and  satisfaction  to  ourselves.  But  we  were  all  in- 
clined to  the  opinion  that  the  charge  was  properly  refused. 
With  myself,  subsequent  reflection  has  somewhat  strengthen- 
ed that. opinion.  If  a  man  carries  a  negro  away  from  one  who 
has  an  adverse,  peaceable  possession,  and  who  therefore,  is 
the  apparent  owner,  he  must  take  the  hazard  of  thei  true 
ownership.  If  he  disregards  the  apparent  ownership,  he 
must  get  the  consent  of  the  true  owner  at  his  peril.  If  he 
sets  at  naught  those  patent  appearances  which  arise  from 
peaceable,  adverse  possession,  he  cannot  protect  himself 
by  other  appearances ;  if  he  chooses  to  act  in  such  a  case, 
he  does  so  at  the  peril  of  having  the  consent  of  the  true 
owner.  It  is  needless  to  add,  that  the  charge  which  was 
given,  is  in  conflict  with  the  principles  already  announced. 

Judgment  reversed. 
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Herbert  Cole,  plaintiff  in  error,   vs.   Edward  Dyer,  and 

others,  defendants  in  error. 

The  Act  incorporating^  a  railroad,  contained  this  provision  :  *'  And  no  sub» 
scription  shall  be  received  and  allowed,  unless  there  shall  be  paid  to  tlie 
commissioners,  at  the  time  of  subscribing,  the  sum  of  fire  dollars  on  each 
share  subscribed."  This  provision  was  not  complied  with.  The  corpoia- 
tion,  nevertheless,  organized  itself,  by  electing  directors,  dec,  and  commenced 
building  the  road,  by  contracting  with  persons  to  grade  it,  &c.  Some  of 
those  persons  were  not  aware  of  the  failure  to  pay  the  five  dollars  a  share, 
or  the  subscriptions  for  stock.  AAerwards,  one  of  the  stockholders  vrho 
was  aware  of  that  failure  when  he  became  a  stockholder,  and  who  voted 
at  the  election  of  directors,  and  otherwise  aided  in  setting  up  the  corpora- 
tion, applied  to  the  Court,  for  leave  to  file  an  information  in  the  nature  of  a 
quo  ttfarrantOf  against  the  directors,  to  require  them  to  sho^  by  what  autho- 
rity, they  exercised  their  powers.    The  Court  rejected  the  application. 

Heidi  That  the  Court  did  right. 

Qtu)  Warranto^  in  Walker  Superior  Court.     Decision  by 
Judge  Crook,  May  Term,  1859. 

This  was  an  application  for  a  writ  of  quo  warranto^  to 
be  directed  to  certain  persons  therein  named,  requiring  them 
to  show  cause  by  what  authority  they  exercised  the  powers, 
privileges  and  immunities  of  the  corporation,  created  by  the 
Act  of  the  General  Assembly  of  the  State  of  Georgia,  passed 
2Bd  day  of  January,  1852,  under  the  name  of  "  The  Coosa 
and  Chattooga  River  Railroad  Company/^ 

The  petition  states  that  said  Act  provides  for  the  construc- 
tion of  a  railroad  from   the  Western  &  Atlantic   Railroad 
at  or  near   Ringgold,  through  the  counties  of  Walker  and 
Chattooga,  to  the  line  of  the  State  of  Alabama.     The  capi- 
tal stock  of  said  company  to  be  ^400,000,  and  certain  per- 
sons were  appointed  commissioners   to  open  books  of  sub- 
scription, &c. ;  that  the  commissioners  opened  the  books  iot 
subscription,  and  petitioner  subscribed  to  the  amount  of 
seven   shares,  and  others  subscribed  various  sums,  which 
subscriptions  the  petitioner  alleges  are  not  valid  and  binding 
on  the  subscribers    on  account  of  the  failure  to  pay  at  the 
time  of  subscribing  five  dollars  on  each  share  as  required  by 
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said  Act  of  incorporation ;  nor  did  said  commissioners 
issue  certificates  according  to  the  provisions  of  said  charter : 
that  the  entire  stock  was  taken,  and  subscribed  for,  by  eleven 
persons,  who  did  not  intend  to  construct  said  road,  and  that 
the  only  organization  of  said  company  was  under  the  stock 
thus  subscribed,  and  that  organization  was  null  and  void, 
and  that  no  sufficient  amount  of  stock  has  ever  been  sub- 
scribed to  authorize  the  formation  and  organization  of  said 
company  as  provided  by  law;  and  further,  that  the  charter 
requiring  said  road  to  be  commenced  within  four  years, 
has  not  been  complied  with,  and  that  said  charter  thereby 
expired  by  the  terms  and  provisions  therein  contained. 

The  petition  further  states,  that  Edwin  Dyer,  Augustus 
B.    Culberson,  Samuel  McWhorter,    James   C.  Wardlaw, 
Samuel  Hawkins,  John   Woods  and  M.  R.  Allen,  claim  and 
insist  that  said  company  has   been   legally  organized,  and 
that  they  are  the  directors  thereof,  and  that  they  have  elected 
Edwin  Dyer  President,  and  Augustus  B.  Culberson,  Secre- 
tary and  Treasurer;  and  said  board  of  directors  are  assum- 
ing- CO  act  as  a  corporation,  and  exercising  all  the  powers 
and  privileges  conferred  by  the  charter  aforesaid,  and  are 
proceeding  to  collect  money  and  make  contracts  in  relation 
thereto  without  lawful  authority,  and  contrary   to  the  pro- 
visions of  the  Act  of  incorporation,  and  have  made  calls  on 
the     subscribers    of  the    stock    aforesaid    for  installments 
thereof!  ' 

The  petition  prays  that  they  be  required  to  show  cause, 
by  ^xrbat  authority  they  assume  to  exercise  the  powers  and 
priTi  leges  aforesaid. 

The  respondents  in  response  to  the  rule  nisi,  answer, 
that  the  General  Assembly  of  the  State  of  Georgia,  did  pass 
an  Act  for  the  incorporation  of  the  Coosa  and  Chattooga 
Riv^er  Railroad,  as  stated  in  the  petition,  and  that  the  com- 
missioners opened  books  of  subscription  as  required  by  said 
Act,  and  they  admit  that  instead  of  five  per  cent,  being  paid 
in   cash    on  the  capital  stock  at  the  time  of  subscription 
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as  required  by  said  charter ;  that  the  commissioners  received 
the  notes  of  subscribers  for  that  amount  payable  on  demand. 

They  admit  that  the  original  subscription  of  the  capital 
stock  of  (SOO^OOO  was  made  by  only  eleven  persons ;  that 
the  period  having  nearly  elapsed  for  securing  the  charter 
under  the  provisions  of  the  Act  of  incorporation^  these  eleven 
persons  did  subscribe  for  stock  to  the  amount  of  $200flOO,  not 
intending  to  hold  or  pay  for  the  same,  but  for  the  purpose 
above  stated  of  saving  the  charter ;  that  the  company  was 
organized   by  these  original    subscribers,  and  afterwards 
others,  upon  becoming  subscribers,  were  let  in,  and  a  certaia 
portion  of  the  stock  thus  originally  subscribed  for,  was  trans- 
ferred to  said  new  subscribers,  and  after  about  $125,000 
was  thus  taken  by  others,  there  was  a  transfer  of  stock 
to  this  amount  to  them  and  the  present  board  of  directors 
elected  and  officers  appointed,  and  operations  have   been 
commenced  on  said  road,  contracts  let,  and  the  work  is  in 
progress,  &c. 

Upon  hearing  the  foregoing  petition  and  answer,  the  Court 
dismissed  the  rulenisiy  and  counsel  for  petitioner  excepted. 

Lawson  Black,  for  plaintiff  in  error. 

JE^  the  Court — Benning  J.  delivering  the  opinion. 

According  to  the  bill  of  ezceptionS|  this  case  was  regarded 
and  treated,  in  the  Court  below,  as  "  an  application  for  leare 
to^  file  an  information  in  the  nature  of  a  quo  warraniof 
and  the  judgment  of  that  Court,  made  on  consideration  of 
the  petition  and  the  answer,  was  a  refusal  to  grant  the 
application.  The  case  will  be  regarded  and  treated  in  the 
same  way,  in  this  Court,  although  the  proceedings  seem  to 
be  not  entirely  such  as  would  be  regular  in  a  mere  applica- 
tion for  leave  to  file  such  an  information. 

The  question,  then,  will  be,  was  the  Court  right  in  refus- 
ing to  grant  leave,  to  file  the  information  ? 

The  corporation  is  a  private  corporation ;  and,  '^  It  is  said 


I 
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by  Mr.  Wellcock^  that  the  Court  will  not  sanction  this  pro- 
ceeding, either  when  the  franchise  is  not  of  a  public  charac- 
ter,  or  the  applicant  appears  to  them  in  the  light  of  one  in- 
termeddling with  the  affairs  of  others ;  in  these  cases  they 
will  leave  him  to  inform  the  attorney-general,  who  will  use 
bis  own  discretion  as  to  filing  the  information/'  •^n^.  and 
Ji.  Corp.  sec.  736  ;  Id.  sec.  745,  and  cases  cited.  Orant  on 
Corp.  252-3,  and  cmses  cited. 

We  are  not  aware  of  any  English  case  of  a  private  cor- 
poration, in  which  an  application  for  leave  to  file  an  infor- 
mation, was  sanctioned ;  there  are  many  English  cases  in 
which  it  was  refused.  It  is  true,  that  there  are  some  Ameri- 
can cases,  in  which  it  was  granted ;  but  unless  these  rest  on 
English  law,  they  are  not  authority  in  Georgia.  Ji.  and  Jl. 
see.  736. 

Let  us  concede,  however,  that  there  is  law,  to  authorize 
the  application  in  such  a  case  as  the  present  case,  is  there 
any  law  to  require,  that  the  application  should  be  granted  ? 

This,  at  least,  is  true ;  that  if  the  Court  is  ever  at  liberty  to 
grant  the  application  in  the  case  of  a  private  corporation,  it 
18  never  under  obligation,  to  grant  it,  either  in  that  case,  or, 
in  even  in  the  case  of  a  public  corporation.  Whether  the 
Court  will,  in  any  case,  grant  it,  or  not,  is  matter  of  discre- 
tion,   ^ng.  and  w9.  sec.  739,  and  cases  cited.     Chant j  253. 

This  Court  does  not  interfere  with  the  discretion  of  the 
Superior  Courts,  except  in  cases  in  which,  it  is  clear,  that  the 
discretion  has  been  exercised  by  them,  very  improperly.  Is 
this  one  of  those  cases  ? 

Herbert  Cole,  the  applicant  for  the  leave,  was  a  stockholder 
in  the  corporation,  and  must,  at  the  time  when  he  became 
one,  have  been  aware  of  all  the  matters  of  which  he  com- 
plains,  for  he  became  one  by  taking  a  part  of  the  stock  on 
which,  there  had  been  the  failure  to  pay  in  the  five  per 
cent  required  to  be  paid  in,  by  the  charter,  and,  we  must 
presume,  that,  when  he  took  this  stock,  he  informed  himself, 

to  whether  any  thing  had,  or  had  not,  been  paid  upon  it. 
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He  took,  from  the  original  subscribers,  a  part  of  their  stock, 
and  they  had  paid  nothing  on  their  subscriptions.  The  class 
of  stockholders  to  which,  he  belongs,  passed  a  resolution  in 
the  following  words.  "  Resolved,  that  we  the  stDckholders 
of  the  Coosa  and  Chattooga  Railroad  Company,  to  whom 
has  been  transferred,  a  portion  of  the  stock  of  said  company, 
the  amount  of  which,  will  appear,  by  reference  to  the  stock 
book  of  said  company,  by  the  original  stockholders  of  said 
company,  do  hereby  agree,  to  have  transferred  to  us,  by  the 
original  stockholders  of  said  company,  the  residue  of  stock, 
held  by  them,  the  proportion  to  the  amount  heretofore  trans- 
ferred to  us,  severally/^  It  is  to  be  presumed,  that  Cole  went 
with  his  class,  helped  to  pass  this  resolution. 

After  this  resolution  was  passed,  the  stockholders  consist- 
ing of  the  old,  and  the  new,  set,  of  which  last.  Cole  was  one, 
made  a  new  election  of  directors ;  and  then  those  directors 
elected  a  President  and  Secretary,  and  a  Treasurer,  and  put 
the  corporation  in  motion.  We  must  in  the  absence  of  proof 
to  the  contrary,  presume,  that  Cole  was  present  at  this  election 
of  directors,  and  participated '  in  it ;  perhaps,  we  ought  to 
presume,  that  he  voted  for  the  persons  who  were  elected,  for 
he  is  silent  on  the  subject  in  his  petition,  and  it  must  bare 
taken  a  majority  to  elect,  and  there  arc  more  chances  that  a 
voter  belongs  to  the  majority,  than,  to  the  minority. 

This  is  not  all.  The  corporation,  under  its  new  organiza- 
tion, went  forward  and  engaged  in  the  work  of  building  the 
road^  they  made  contracts  for  grading,  &c.  with  various  per- 
sons, some  of  whom  were  citizens  of  Tennessee,  and  there- 
fore, it  is  to  be  presumed,  strangers  to  the  matters  complained 
of.  These  persons  have  done  much  work  under  their  con- 
tracts. Some  of  the  heavier  sections  of  the  road,  being 
almost  completely  graded.  In  a  word,  these  persons  have 
acted  on  the  faith  of  the  legality  of  the  organization  of  the 
corporation,  an  organization  which  the  stockholders.  Cole 
among  them,  held  out  to  the  world,  as  legal. 

Thus  then,  we  may  say,  that   Cole,  at  the  time  when  he 
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became  a  stockholder,  was  aware  of  the  matters  of  which, 
he  now  complains ;  that,  he  sanctioned  those  matters,  and 
helped  to  make  them  worse,  not  only  by  himself  taking 
some  of  the  vicious  stock,  but  by  assisting  at  the  election  of 
directors  and  perhaps,  by  voting  for  the  very  persons,  as  direc- 
tors, whose  authority  to  act  as  directors  he  now  questions ; 
and  that  men,  some  of  them  innocent  men,  have  spent  time, 
and  money,  and  labor,  in  consequence  of  this  conduct  in 
him,  and  similar  conduct  in  his  fellow  stockholders.  And 
the  question  is,  was  it  an  improper  exercise  of  the  Court's 
discretion,  to  refuse  such  an  application  of  such  a  person  ? 

And  we  think  that  it  was  not. 

An  information  has  been  refused  to  one, ''  who  voted  at 
the  election  sought  to  be  impeached  on  the  ground  of  an 
objection  to  the  presiding  officer,"  where  he  did  not  show, 
"  that  he  was  ignorant  of  the  objection  at  the  time  of  voting, 
to  one  who  concurred  in  the  act,  or  acquiesced  in  the  title, 
of  the  defendant,  which"  he  sought  ^  to  impeach ;"  to  many 
other  persons,  on  the  ground  of  personal  objection  to  them. 
•/2nff.  and  A.  sec.  745,  and  cases  cited.  "  A  general  principle 
on  which,  the  Court  acts  with  respect  to  the  quaUfication  to 
be  a  relator,  is,  that  he  who  has  concurred  in  inducing  a 
party,  to  exercise  an  office,  cannot  be  heard,  on  an  applica- 
tion to  turn  him  out  of  the  office."  Grant  Corp.  254,  atid 
cases  cited. 

The  effect  of  sustaining  an  information  founded  on  the 
grounds  stated  in  the  petition,  would  be,  to  dissolve  the  cor- 
poration ;  and  the  dissolution  of  the  corporation,  would 
extinguish  the  debts  due  to  and  from  it;  and  this  Court  held 
in  JfcDougald^Sy  adm^rx,^  vs.  Bellamy j  18  Ga.  411,  that 
stockholders  in  a  bank  whose  charter  contained  a  provision 
similar  to  the  provision  in  this  charter,  were  not  entitled  to 
insist  on  a  non-compliance  with  that  provision,  to  shield 
themselves  from  their  ultimate  liabilities  to  pay  the  bills  of 
the  bank.  Do  innocent  contractors  to  grade  this  railroad, 
stand  on  a  worse  footing  than  the  billholders  of  a  bank  ? 
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On  the  whole,  we  affirm  the  judgment  of  the  Conrt  below. 
In  doing  so,  however,  we  wish  to  he  considered  as  deciding 
merely  the  rights  of  the  plaintiff  in  error,  Herbert  Cole,  and 
as  not  intimating  an  opinion  as  to  tlie  rights  of  others,  and 
especially  of  the  State. 

Judgment  affirmed. 


Robxrt[Akdsbsov,  tenant  in  possession,  plainliiff  in  error,  vs. 
Lewis  A.  DuoAs,  lessor,  defendant  in  error. 

[1.]  A  deed  recorded  after  the  lapse  of  twelve  months  from  its  execatioo  is  good 
against  another  deed  from  the  heirs  at  law  ofthe  same  grantor,  ifte  Isi t  beisg 
leoorded  within  twelve  months  after  its  execution,  bat  not  execaled  till  after 
the  first  had  been  recorded. 

[Z]  A  power  of  attorney,  under  which  a  deed  is  made,  U  a  mnnimeftl  of  \UU, 
and  may  be  recorded  along  with  the  deed,  but  its  record  is  not  necesstiy  tt 
the  validity  ofthe  record  of  the  deed. 

Ejectment,  in  Walker  Superior  Court.  Tried  before  Judge 
Cbook,  May  Term,  1859. 

This  was  an  action  of  ejectment  by  Doe,  exdem.^  Lewis  A. 
Dugas,  sgainst  Robert  Anderson,  tenant  in  possession,  to  re- 
cover lot  of  land  No.  134,  in  the  eighth  district  and  fourth 
section  of  originally  Cherokee  now  Walker  county. 

Plaintiff's  lessor  offered  and  read  in  eridence  a  grant  from 
the  State  of  Georgia  to  Wm.  Whitecombe  for  the  lot  of  iaod  in 
controversy— grant  dated  9th  day  of  November,  1838;  then 
a  power  of  attorney  from  Whitecombe  to  John  W.  Wilde,  au- 
thoriziug  bim^  to  sell  and  convey  said  lot  of  land  to  Lewis 
A.  Dugas,  the  lessor;  the  power  of  attorney  dated  S5th  April, 
183f,  but  never  recorded,  was  read  in  evidence  by  consent 
and  without  objection ;  then  a  deed  executed  by  Wilde,  as 
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attorney  in  fact  for  Whitecombey  conveying  said  lot  to  plaia- 
tiff's  lessor,  Dugas — ^tbis  deed  bears  date  1st  December^  1832, 
and  recorded  13th  ofMay,  1835. 

Plaintiff  then  proved  tbat  tbe  defendant  was  in  possession, 
and  had  been  since  1850,  and  the  value  of  mesne  profits,  and 
closed. 

Defendant  proved  that  William  Whitecombe  died  in  the 
year  1834,  leaving  as  his  heirs  at  law  his  two  children,  Pe- 
nelope Whitecombe  and  Laura  E.  Whitecombe.  He  then 
offered  and  read  in  evidence  a  deed  from  said  heirs  at  law  to 
himself  for  the  land  in  dispute — ^said  deed  bearing  date  23d 
October,  1849,  and  recorded  lOth  January,  1850.  Here  de- 
fendant rested,  and  upon  this  proof  requested  the  Court  to 
ebaige  the  jury : 

1st  That  if  the  plaintiff's  deed  was  not  recorded  within 
twelve  months  from  its  date,  and  defendant  bought  the  land 
from  the  heirs  at  law  of  William  Whitecombe,  the  grantee, 
and  had  his  deed  from  them  recorded  within  twelve  months 
from  its  execution,  then  defendant's  deed  is  the  better  one,  and 
and  will  prevail  over  plaintiff's,  and  they  should  find  for  de- 
fendant unless  he  had  notice,  at  the  time  he  purchased,^of 
plaintiff's  title. 

2d.  That  if  plaifitiff 's  deed  was  recorded  before  defendant 
bought  the  land,  but  was  not  recorded  within  twelve  months 
from  its  date,  and  the  power  of  attorney,  under  which  the 
deed  to  plaintiff  was  executed,  had  not  been  recorded  before 
defendant  purchased  from  the  heirs  at  law  of  Whitecombe, 
then  the  recording  of  the  deed  alone  was  not  sufficient  no- 
tice to  defendant  of  plaintiff's  title. 

Which  charges  the  Court  refused  to  give,  and  defendant 
excepted 

The  jury  found  for  the  plaintiff  the  premises  sued  for,  and 
three  hundred  dollars  for  mesne  profits. 

Whereupon,  counsel  for  defendant  tendered  his  bill  of  ex- 
ceptions, and  assigns  as  error  the  refusal  of  the  Court  to  charge 

above  requested. 
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Warren  Akin,  for  plaintiff  in  error. 
UNDERwood;  Alexander;  and  Dabney, con/ra. 
By  the  Court, — Stephens  J.  delivering  the  opinion, 

[L]  We  think  the  Court  was  right  in  refusing  to  charge 
that  the  defendant's  deed,  which  was  from  the  heirs  at  law 
of  the  deceased  grantee,  and  was  recorded  within  twelve 
months  after  it  was  executed,  should  prevail  over  the  plain- 
tiff's deed,  which  was  from  the  grantee  himself,  and  was  re- 
corded, though  not  within  twelve  months  after  its  execution 
yet  before  the  defendant's  deed  was  executed.     The  object 
of  registry  is  to  give  notice  to  the  world.     The  difference  be- 
tween recording  within  twelve  months  and  afterwards,  is 
this :  In  the  first  case,  it  is  notice  from  the  date  of  the  exe- 
cution ;  in  the  last,  from  the  date  of  the  recording.    A  deed  » 
is  not  debarred  from  record  because  not  recorded  within 
twelve  months ;  and  when  recorded  at  all,  it  operates  as  a 
notice  at  least  from  that  time.      The  plaintiff's  deed  in  this 
case,  though  not  recorded  within  twelve  months  after  it\?as 
made,  yet  had  been  recorded  more  than  fourteen  years  when 
the  defendant's  deed  was  made.      The  ^plaintiff's  deed  was 
the  best. 

[2.]  It  was  urged  that  the  record  of  the  plaintiff's  deed 
was  not  valid,  because  the  power  of  attorney,  under  which 
it  had  been  made,  was  not  recorded  along  with  it,  and  in- 
deed, had  never  been  recorded  at  all.  We  do  not  think  that 
the  recording  of  the  power  of  attorney  was  necessary  to  make 
the  record  of  the  deed  serve  as  notice.  The  power  of  attor- 
ney is  a  muniment  of  title,  and  may  therefore  be  properly 
recorded  along  with  the  deed.  It  is  the  authority  for  making 
a  conveyance,  but  it  is  not  the  conveyance  3  nor,  strictly 
speaking,  is  it  a  part  of  the  conveyance.  The  deed  is  the 
conveyance.  The  deed  purports  to  be  made  by  the  author- 
ity of  a  power  of  attorney.    If  that  is  true,  it  is  an  authentic. 
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genuine  conveyance;  if  false,  it  is  a  foi^ery.  So.  may  any 
deed,  made  without  the  intervention  of  an  agent,  turn  out  to 
be  a  forgery.  In  either  case,  if  the  deed  purports  to  be  an 
authentic,  genuine  conveyance,  it  is  notice  to  the  world  that 
such  a  conveyance  has  been  made;  and  in  neither  case  is  it 
necessary  to  give  proof  that  it  is  not  a  forgery.  It  is  the 
published  assertion,  and  not  the  truth  of  it,  which  constitutes 
the  notice.  When  the  notice  is  given,  then  the  deed  is  good 
for  just  what  it  is  worth  according  to  the  truth  of  the  case. 

Judgment  afBrmed. 


Walton  Ector,  tra^sferree  of  Geo.  D.  Shabp,  plaintiff  in 
error,  vs.  Joseph  L.  Welsh,  defendant  in  fi.  fa.,  and  Wiley 
B.  Ector,  guardian,  &c.,  claimant,  defendant  in  error. 

jL]  Under  our  statute  of  1854,  (see  Acts  0/ 1853-54, 77.  49,)  confining;  objections 
in  trials  in  the  last  resort,  against  depositions  taken  under  commission,  after 
the  case  has  been  submitted  to  the  jury,  to  those  which  are  based  upon  ir- 
relevancy, no  objection  on  account  of  the  evidence  being  hearsay  will  be  en- 
tertained.   Stephens  dissenting. 

[2.]  The  single  fact  that  a  donor  retains  the  possession  of  the  properly  given, 
is  sufficiently  explained  by  showing  that  he  is  the  parent,  or  stands  inloeopa* 
remit  to  the  donee,  who  is  a  minor  and  resides  with  him. 

[3.1  The  admissions  of  parties  are  not  to  be  regarded  as  an  inferior  kind  of  evi- 
dence, but  the  testimony  which  proves  that  admissions  were  made,  and  the 
terms  in  which  they  wert  made,  should  be  scanned  with  caution. 

Claim,  in  Meriwether  Superior  Court.    Tried  before  Judge 
BtaL,  at  February  Term,  1859. 

This  was  a  claim  interposed  by  Wiley  B.  Ector,  guardian 
of  Elizabeth  Victoria  Johnson,  to  certain  negroes,  levied  on 
SLS  the  property  of  Joseph  L,  Welsh,  by  virtue  of  an  execu- 
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tioD  in  favor  of  George  D.  Sharp,  against  said  Welsh,  and 
transferred  to  Walton  B.  Ector. 

The  jury  found  for  the  claimant,  and  plaintiff  in  fi.  fa. 
moved  for  a  new  trial  on  the  following  grounds : 

1st  Because  the  Court  erred  in  admitting  in  evidence  the 
answer  of  George  D.  Sharp  to  the  last  direct  interrogatory, 
which  answer  was  as  follows :  ^' All  I  know  about  this  ques- 
tion is,  that  Joseph  Duncan  told  me  that  they  wanted  this 
execution  for  Ector,  so  that  they  could  cover  the  property  lev- 
ied on,  and  keep  it  from  being  sold  for  Welsh's  debts  here- 
after/' 

The  objection  to  the  reading  of  this  answer  was  taken  af- 
ter the  case  had  been  submitted  to  the  jury. 

2d.  Because  the  Court  erred  in  refusing  lo  admit  that  part 
of  the  answer  of  Joseph  Duncan,  to  the  second  interrogatory, 
as  follows :  ^  Witness  heard  Mr.  George  D.  Sharp  say,  in  wit- 
ness's store  in  the  town  of  Greenville,  that  he  had  sold  (he 
White  Sulphur  Springs,  and  the  lands  thereto  attached,  te 
Joseph  L.  Welsh,  defendant  in  execution,  for  ^Sy^OO  *,  and  alM 
heard  Mr.  Welsh  and  his  wife  both  say  that  they  had  pur- 
chased said  premises,  and  that  the  aforesaid  sum  of  money 
was  the  consideration  for  the  same,  for  which,  witness  thinks, 
Welsh  said  he  had  given  his  notes,  and  took  Sharp's  bond 
for  titles — ^all  of  which  took  place  a  few  days  after  the  trade, 
which  was  in  the  year  183S  or  1839,  as  well  as  witness  now 
remembers." 

The  objection  to  this  answer  was  taken  after  the  case  had 
been  submitted  to  the  jury ;  the  objection  was  sustained,  and 
the  answer  excluded  on  the  ground  of  irrelevancy. 

3d.  Because  the  Court  erred  in  charging  the  jury,  that  if 
Welsh  never  reduced  the  property  to  possession  as  his  own, 
by  virtue  of  his  marital  rights,  and  died  before  his  wife,  it 
was  not  subject  to  his  debts.  And  further,  that  althoagh 
possession  by  the  donor,  after  an  absolute  conveyance,  was 
a  badge  of  fraud  which  might  be  explained,  and  unless  ex* 
plained  became  conclusive,  yet  if  the  defendant  in  ji  fa. 
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(Welsh)  took  and  held  the  possession  of  the  property  cou- 
yeyed,  the  donee  being  a  minor,  this  was  a  sufficient  expla- 
nation of  his  possession,  provided  the  transaction  was  other- 
wise fair. 

4th.  Because  the  Court  erred  in  charging,  that  ^  the  testi- 
mony of  a  witness  purporting  to  give  the  statements,  saying, 
and  declarations  of  parties,  was  an  inferior  kind  of  evidence, 
yet  it  should  be  considered  by  the  jury,  and  taking  into  con- 
sideration the  situation  of  the  witness  and  his  opportunities 
of  knowing  and  hearing  what  he  testifies  to,  they  might  give 
it  such  weight  as  they  thought  proper." 

5th.  Because  the  verdict  was  contrary  to  law  and  the  ev- 
idence 

The  following  is  the  deed  of  gift  above  referred  to  in  the 
charge  of  the  Court  below,  and  commented  on  in  the  opin- 
ion pronounced  by  this  Court  : 

^6xor6ia,Mebiw£ther  County. 

Know  all  men  by  these  presents,  that  we  Joseph  L.  Welsh 
and  Dolly  Welsh  his  wife,  for  and  in  consideration  of  the 
natural  loYe  and  affection  which  we  respectively  have  for 
and  towards  Elizabeth  Victoria  Johnson,  (child  and  daugh-* 
ter  of  the  said  Dolly  Welsh  by  her  former  husband,  Doctor 
Benjamin  Johnson,)  do  by  these  presents  give,  grant,  alien, 
convey,  assign  and  relinquish  unto  her,  the  said  Elizabeth 
Victoria  Johnson,  all  and  singular  the  rights  and  interest 
i?i^hich  we  or  either  of  us  now  have  or  may  hereafter  acquire, 
either  in  law  or  equity,  to  all  and  singular  that  part  or  por- 
tion of  the  late  Hugh  W.  Ector's  estate  to  which  she  the  said 
I>oIly  Welsh,  formerly  Dolly  Ector,  is  or  may  be  entitled  to 
as  one  o£  the  distributees  of  said  Hugh  W.  Ector's  estate 
and  all  and  singular  such  interest  as  the  said  Joseph  L' 
W^elsh  may  have  acquired  in  the  said  Ector's  estate,  by  vir- 
tue of  his  intermarriage  with  the  said  Dolly — to  have  and  to 
liold  the  same  unto  her,  the  said  Elizabeth  Victoria  Johnson, 
stixd.  her  heirs  forever  in  fee  simple,  free  and  discharged  from 
all  claim  or  claims  which  we  or  either  of  us  have  to  the 
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aforesaid  property  real  or  personal.  In  testimony  whereof, 
we  have  hereunto  set  our  hands  and  seals,  this  the  8th  Jan- 
uary, 1841. 

JOSEPH  L.  WELSH,  [l.  s.] 

DOLLY  WELSH,  [l,  s.] 
Signed,  sealed  and  delivered  in  the  presence  of 
A,  F.  Brannon, 

A.  H.  Belyue, 

Geo.  W.  Turkentine,  «/.  P. 

The  Court  overruled  the  motion  for  anew  trial,and  coun- 
sel for  plaintiff  excepted  and  assigned  said  refusal  as  enoi. 

Dougherty;  and  Adams  &  Ej^'ight,  for  plaintiff  in  enor. 

B.  H.  Hill,  contra. 

By  the  Court. — Stephens  J.   delivering  the  opinion. 

[1.]  We  are  all  agreed  that  there  ought  to  be  a  new  trial 
in  this  case,  but  we  differ  as  to  the  ground  on  which  it  ought 
to  be  placed.    A  majority  of  the  Court  place  it  upon  the  re- 
jection of  Duncan's  answer  (to  written  interrogatories)  res- 
pecting the  sayings  of  Sharp  and  of  Mr.  and  Mrs.  Welsh ; 
the  objection  to  the  testimony  having  been  taken  only  after 
the  case  had  been  submitted  to  the  jury.      My  own  opinion 
is,  that  this  evidence  ought  to  have  been  excluded,  but  that 
the  testimony  of  Sharp,  (also  written  depositions)  respecting 
the  sayings  of  Duncan,  was  illegally  admitted.     We  all  agree 
that  both  pieces  of  evidence  are  in  the  same  predicament — 
are  simple  hearsay.    My  colleagues  think  both  pieces  ought 
to  have  been  admitted,  and  the  error  they  find  is  that  one^as 
rejected.    I  think  both  ought  to  have  been  excluded,  and  the 
error  I  find  is  that  one  was  adn;iitted.    They  are  both  con- 
fessedly inadmissible,  unless  they  were  required    to  be  ad- 
mitted by  our  statute   of  1854.    See  the  Jlcia  of'  1853-54, 
page  49.    The  title  of  that  Act,  so  far  as  the  title   relates  to 
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this  question,  is  "  to  rc^wfo^c  the  admission  of  testimony  in 
certain  cases."      The  title,  therefore,  leads  me  to  expect  no 
creation  of  evidence,  but  only  a  regulation  of  the  admission 
of  what  was  evidence  before.      The  words  of  the  Act  are : 
"  That  (on  all  appeal  ?)  trials  or  other  trials  in  the  last  resort 
all  exceptions  to  interrogatories,  the  execution  of  commissions' 
[commissioners,]  or  answer  of  witnesses  examined  under 
commission,  when  the  commission  has  been  duly  returned 
and  the  same  ordered  or  consented  to  be  opened,  and  been 
for  one  day  subject  to  inspection,  shall   be  taken  and  deter- 
mined before  the  case  is  submitted  to  the  jury,  otherwise  the 
testimony  shall  be  received,  subject  only  to  the  objections 
that  iiiiky  be  made  for  irrelevancy.^^      The  old  law  was,  that 
the  whole  depositionof  a  witness  could  be  ruled  out  when- 
ever offered,  for  want  of  conformity  with  any  statutory  re- 
quirement in  relation  to  testimony  taken  under  commission. 
The  mischief  was,  that  a  party  was  sometimes  obliged  to  pro- 
ceed with  his  case  (having  submitted  it  to  the  jury)  with  the 
loss  of  valuable  legal  evidence,  which  could  manifestly  be 
saved  by  a  re-execution  of  the  commission.     The  remedy  is 
to  require  all  exceptions  founded  on  curable  defects,  to  be 
determined  before  the  case  is  submitted  to  the  jury^  so  that 
the  party,  if  the  exceptions  are  well  grounded,  may  continue 
the  case  when  it  is  called,  and  have  an  opportunity  to  cure 
the  defects  in  his  evidence.     The  whole  provision  of  the  sta- 
tute relates,  in  my  view  of  it,  to  only  such  exceptions  as  are 
curable.    They  are  to  be  determined  before  the  case  is  sub- 
mitted to  the  jury  for  no  possible  good  reason  except  that  they 
may  be  cured  if  they  can  be  cured,  by  a  re  execution  of  the 
coiritnissioo.      Why  give  time  to  cure  what  is  incapable  of 
beiiig  cured  ?     The  object  is  to  give  time  for  procuring  evi- 
dence which  cannot  now  be  received.     But  why  give  time  to 
prociim  evidence -which  never  will  be  received  if  objection  is 
made  it>  it?      Can  it  be  supposed   that  written  depositions, 
witli  all  the  abuses  and  defects  inseparably  inherent  in  this 
sort  of  testimony,  was  ever  intended  to^be  placed  on  a  more 
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favorable  ground  than  the  statements  of  the  witness  from  the 
stand?    Yet  this  consequence  follows,  if  his  written  report  of 
hearsay  or  gossip  must  be  received,  when  his  oral  statement 
of  the  same  thing  would  be  rejected.    Again,  can  it  be  sup- 
posed that  it  was  intended  to  introduce  so  radical  a  change 
into  the  law  of  evidence,  as  to  allow  mere  gossip — ^an  old 
wife's  story" — without  a  known  author,  and  dependent  foi 
its  passage  on  down  to  the  witness,  upon  untold  rehearsals 
to  be  forced  on  the  consideration  of  a  jury  against  the  ob- 
jection and  protestation  of  the  opposite  party  ?    Was  it  in- 
tended that  the  jury  should  consider  evidence  coming  with- 
out the  sanction  of  an  oath  or  any  other  of  the  legal  sanctions 
importing  verity  ?    And  especially,  was  it  intended  to  intro- 
duce this  radical  change,  not  from  any  conviction  of  its  pro- 
priety as  a  rule  of  evidence,  but  as  a  mere  compliment  lo  that 
vehicle  of  evidence  which  is  confessedly  the  most  defective 
and  the  least  to  be  favored  ?    But  my  colleagues  say,  in  an- 
swer to  all  this,  that  they  are  constrained  by  the  letter  of  the 
statute,  which  says  the  ^'testimony  shall  be  subject  on/j^  to  ob- 
jections on  account  of  irrelevancy.^^    They  say  that  what- 
ever relates  to  the  point  in  issue,  whether  it  come  from  a  re- 
liable or  a  worthless  source,  is  relevant ^  and  must  be  admit- 
ted.   Such  may  be  the  strict  technical  meaning  of  the  term, 
but  surely  it  admits  of  a  popular  use  more  in  harmony  with 
the  general  intent  of  this  statute.     It  is  common  for  one  of 
two  persons  discussing  their  own  affairs,  to  tell  the  other  that 
what  another  person  may  have  said  about  the  affair,  is  'nei- 
ther here  nor  there,"  is  out  of  place,  is  irrelevant.    That 
which  is  unworthy  of  consideration,  may  well  be  called  im- 
material or  irrelevant,  but  that  all  mere  hearsay  is  unworthy, 
the  common  law  emphatically  declares,  and  this  statute  cer- 
tainly does  not  declare  to  the  contrary  as  a  general  principle. 
I  do  not,  therefore,  give  the  force  that  my  colleagues  do,  to 
this  one  word  which  admits  of  a  far  less  mischievous  sense, 
and  which,  if  far  less  flexible,  would  be  overborne,  I  think, 
by  the  abundant  evidence  of  a  different  and  much  more 
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sonable  general  intent.  It  is  a  case,  t  think,  where  the  letter 
ought  to  yield  to  the  manifest  spirits  Qui  hseret  in  literal 
hsertt  in  cortice, 

[2.]  It  is  undoubtedly  good  abstract  law,  as  charged  by  the 
Court,  that  the  wife's  interest  in  an  estate  is  not  subject  to 
her  husband's  debts,  if  he  dies  without  ever  having  reduced 
it  into  his  possession,  leaving  her  surviving  him.  The  only 
doubt  is  whether  the  evidence  authorized  such  a  charge. 
The  evidence  is  all  concurrent,  that  Welsh  did  have  a  certain 
possession  of  his  wife's  interest,  but  whether  that  was  his 
possession  for  himself,  or  a  possession  for  his  wife's  daughter, 
depends,  we  think,  upon  the  question  whether  or  not  the 
joint  deed  of  gift  of  himself  and  wife,  conveying  that  interest 
to  his  step-daughter  before  it  had  come  into  his  occupancy, 
was  a  valid  deed  against  Welsh's  creditors,  who  were  such 
when  the  deed  of  gift  was  made.  It  was  said  in  argument 
that  it  was  valid  (though  voluntary)  as  a  settlement  of  the 
wife's  equity;  that  it  is  such  as  a  Court  of  Equity  will  sanc- 
tion though  it  has  not  ordered  it.  The  question  with  me, 
and  I  believe  with  all  of  us,  is  whether  a  Court  of  Equi- 
ty will  order  or  sanction  any  settlement  which  excludes  from 
its  benefits  both  the  wife  and  the  fruit  of  the  marriage.  Is 
not  the  husband  himself  interested  in  having  a  support  se- 
cured to  his  wife,  and  would  a  Court  of  Equity  order  him 
to  make  any  settlement  which  excludes  her  ?  If  not,  then 
Tvill  it  sanction  a  settlement  which  it  would  never  have  di- 
rected ?  If  the  settlement  was  not  a  good  one,  then  the  pos- 
session which  he  afterwards  got  was  his  own  and  not  his 
step-daughter's.  We  are  not  satisfied  as  to  this  charge,  and 
decide  nothing  as  to  it  We  only  throw  out  the  points  in  it 
on  which  we  would  like  to  see  authority,  if  the  case  should 
ever  come  before  us  again. 

[5.]  We  think  there  was  no  error  in  charging  that  the  sin- 
gle fiBLCt  of  the  donor's  retaining  possession  of  the  thing  given, 
is  sufficiently  explained  by  showing  that  the  donee  lives  with 
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him  and  is  a  minor^  being  his  child,  or  standing  in  the  place 
of  his  child.  This  we  think  is  good  law;  but  I  must  re- 
mark that  it  is  not  applicable  to  this  case,  unless  the  deed  of 
gift  would  be  valid  without  the  dijQiculty  from  failure  of 
change  ^of  possession  from  donor,  to  donee ;  that  is  to  say, 
unless  the  deed  would  be  valid  if  the  possession  und^  it  had 
gone  directly  into  the  donee,  instead  of  into  (he  donor  for 

her. 

[4.]  We  do  not  think  that  admissions  by  parties  are  to  be 
regarded  as  an  inferior  kind  of  evidence ;  for,  on  the  contra- 
ry, when  satisfactorily  proven,  they  constitute  a  ground  of  be* 
lief  on  which  the  mind  justly  reposes  with  strong  confidence. 

But,  it  is  true,  that  the  proof  of  the  fact  that  adnussions 
were  made,  and  of  the  terms  in  which  they  were  made,0Dght 
to  be  cautiously  scanned.  We  do  not  all  of  us  think  there  was 
distinct  error  in  this  charge  as  given,  but  for  myself  I  do 
think  so.  I  do  not  perceive  what  reason  there  is  for  pro- 
nouncing a  sentence  of  degradation  on  this  3ort  of  evidence. 

Judgment  fevened. 


J.  y(mj^  tenunt  in  possi^ssion,  plaintiff  in  mor,  la  0.  A 
W^U'UB,  guardian,  lessor,  defendant  in  error. 


H<1  'Tht  4«f«ndaBt  introduced  a  deed  parporting  to  be  the  deed  of  &  S.  AAer 
%h»  evidence  had  dofed,  thepUiotiffoffBreda  witneaa,  to  prore  the  deed  a 
£irgery.  The  defendant  olgected  to  the  proof,  insisting,  that  it  oaiM  tpo  Ific; 
and,  if  not,  that  there  was  better  evidence>  n^imelj:  that  of  the,  vt^ta/^fStitH 
witnesses;  and  also  that  the  proposed  evideoee  was  irrelevant. 

Meld,  That  the  olgection  was  not  good. 

9.J  The  principle,  that  a  konrnJUb  purchaser,  without  notice,  is  proteoted»  ap- 
plies only  where  the  l«gal  title  is  in  one  person,  and  the  Ofuitahle  lilto  '^ 

another. 
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Ejectment,  in  Gordon  Superior  Court.  Tried  before  Judge 
Crook,  April  Term,  1859. 

This  was  an  action  of  ejectment  by  Doe,  ex  dem,,  Dawson 
A.  Walker,  guardian  of  the  minor  children  of  Amos  Lane, 
against  Roe,  casual  ejector,  and  Andrew  J.  Wells,  tenant  in 
possession,  to  recorer  lot  of  land  No.  282,  in  the  13th  district 
and  Sd  section  of  originally  Cherokee  now  Gordon  county. 

This  ease  has  been  before  this  Court  on  several  occasions 
heretofore,  and  it  is  unnecessary  to  set  out  its  facts  minutely 
(See  26  Oa.  Bep.  p.  390.)  And  the*  points  adjudicated  will 
be  fully  understood  from  the  opinion  below  pronounced  by 
this  Court 

The  jury,  under  the  eridence  and  the  charge  of  the  Court^ 
found  for  the  plaintiff  the  land  in  controversy  and  fifty  dol- 
lars for  mesne  profits. 

Whereupon,  defendant  moved  for  a  new  trial  on  the  fol- 
lowing grounds : 

Ist  Because  the  Court  erred  in  admitting  the  testimony  of 
J.  A.  W.  Johnson,  to  prove  that  the  deed  from  Berry  Stephens 
to  Absalom  Holcomb  was  in  the  handwriting  of  Holcomb 
—Johnson  not  being  a  subscribing  witness  to  said  deed,  and 
because  said  testimony  was  irrelevant 

2d.  Beeause  the  Court  erred  in  reftising  to  charge  the  jury 
SB  requested  by  defendant's  counsel,  that  parol  testimony 
may  be  admitted  to  explain  a  latent  ambiguity  in  a  written 
instrument,  but  they  are  to  yield  to  such  evidence  only  when 
it  is  entirely  satisfactory ;  and  in  charging  that  no  greater 
evidence  was  required  in  this  case  than  in  any  other. 

Sd.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested, ^  that  a  bona  fide  purchaser  of  land,  without  notice  of 
ilraud  or  defect  in  the  title,  will  be  protcfcted;''  but  charged 
tbat  although  this  was  true,  yet  it  did  not  apply  to  this  case, 
aaddiat  if  ihey  believed  that  no  such  person  as  Berry  Ste- 
ptten's  OTphan  lived  in  the  6S3d  district  of  Dooly  county,  at 
tlie  time  (hat  draws  for  the  Cherokee  land  lottery  were  given 
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in^  and  that  the  name  given  in  for  Berry  Stephens's  orphan, 
was  intended  for  William  H.  Stephens,  the  orphan  of  Berry 
Stephens,  then  they  must  find  for  the  plaintiff 

4th.  Because  the  Court  refused  to  charge  as  requested  by 
defendant,  ^^  that  in  this  case  the  list  of  persons  who  gave  in 
for  draws  in  the  633d  district  of  Dooly  county,  would  be  high- 
er evidence  than  parol  proof;''  but  charged  that  the  produc- 
tion of  this  list  was  only  one  mode  of  proving  who  gave  in, 
but  was  not  higher  and  stronger  than  parol  testimony. 

5th.  Because  the  Court  charged  the  jury,  that  if  they  be- 
lieved that  Absalom  Holcomb  forged  the  name  of  Berry  Ste- 
phens to  the  deed  from  the  latter  to  Holcomb,  then  the  deed 
was  void. 

6th.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court. 

7th.  Because  the  verdict  was  contrary  to  the  evidence  and 
the  weight  of  evidence. 

The  Court  refused  the  motion  for  a  new  trial^  and  defend- 
ant excepted  and  assigns  said  refusal  as  error. 

W.  T.  WoFFORD,  for  plaintiff  in  error. 

D.  A.  Walker,  contra. 

By  the  Court, — Bennino  J.  delivering  the  opinion. 

Was  the  Court  right  in  overruling  the  motion  for  a  new 
trial  ?    We  think  so. 

The  motion  was  placed  on  seven  grounds.  These  ^ill 
now  be  examined. 

First  ground.  The  defendant  had  introduced  m  evidencei 
a  deed  purporting  to  be  the  deed  of  Berry  Stephens,  After 
the  evidence  had  been  closed  on  both  sides,  and  the  Court 
had  ^^  directed  counsel,  to  proceed  to  address  the  jury,  the 
plaintiff  moved  the  Court  for  leave  to  introduce  J.  A.  W.  John- 
son, to  prove"  the  deed,  a  forgery.  Johnson  was  not  a  sub- 
scribing witness  to  the  deed.    The  defendant  objected  to  his 
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introduction — contendiog,  that  the  offer  to  introduce  him, 
came  too  late,  and  that,  even  if  it  did  not,  there  was  better 
evidence ;  namely,  that  of  the  subscribing  witnesses.  The 
Court  overruled  the  objection,  and  that  decision  makes  the 
first  ground  of  the  motion ;  in  which  ground,  however,  the 
defendant  took  the  additional  position,  that  the  evidence  of 
Johnson  was  irrelevant 

None  of  these  grounds  was,  in  our  opinion,  good.  It  is  a 
matter  of  discretion  with  the  Court,  whether,  after  the  evi- 
dence has  closed,  additional  evidence  shall  not  be  received. 
And  decisions,  in  matters  of  discretion,  are  not  to  be  disturbed, 
unless  they  show  abuse  of  the  discretion.  No  abuse  of  dis- 
crefion,  is  apparent  here.  The  delay  was  inconsiderable ; 
the  defendant  did  not  say,  he  was  surprised,  or  ask  for  a  con- 
tinuance. 

The  deed  signed,  Berry  Stephens,  was  already  before  the 
jury;  it  had  been  read  to  them,  (it  being  probably  a  recorded 
deed,)  by  the  defendant,  as  a  part  of  his  evidence.  There- 
fore, it  was  to  be  considered  and  treated,  as  a  deed  subject  to 
be  attacked  by  the  same  sort  of  evidence  by  which,  it  would 
have  been  subject  to  attack,  had  it  been  read  to  the  jury,  on 
the  evidence  of  its  subscribing  witnesses.  And  if  it  had  been 
read  to  the  jury  on  the  evidence  of  its  subscribing  witnesses, 
it  would,  we  may  assume,  have  been  subject  to  be  attacked, 
by  the  evidence  of  any  person  acquainted  with  the  handwri- 
ting of  the  person  whose  name  was  signed  to  it 

The  testimony  was  relevant,  if  the  deed  was  relevant,  and 
the  defendant  it  was  who  introduced  the  deed  as  evidence. 
That  the  evidence  attacking  the  deed,  was  irrelevant,  was, 
therefore,  an  objection  that  did  not,  if  true,  lie  in  his  mouth. 
fl.]  So  we  think  that  none  of  the  objections  to  the  evi- 
dence, was  good ;  and  therefore,  we  think,  that  the  first  ground 
of  the  motion  was  untenable. 

Second  ground.  It  is  sufficient  to  say,  that  if  the  evidence 
^ivas  "entirely  satisfactory,"  the  charge,  if  wrong,  did  no  harm; 
the  verdict  would  have  been  the  same  that  it  was,  had  the 
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charge  been  what  it  was  requested  to  be.  What  the  evidence 
really  was,  we  cannot  tell,  for,  though  it  is  referred  to,  as  an- 
nexed to  the  bill  of  exceptions,  it  is  not  there  annexed ;  nor 
is  it  to  be  found,  elsewhere,  in  the  record.  It  may  be,  there- 
fore, that  it  was  "  entirely  satisfactory ;"  and  we  must  pre- 
sume that  it  was,  as  the  onits  is  always  on  him  who  allies 
an  error,  to  show  the  error. 

Third  ground.    This  ground  consists  of  two  parts,  the  re- 
fusal to  give  a  charge  requested ;  ihe  charge  given. 

[2.]  The  request  was,  to  charge  the  principle,  that  a  bona 
Jidt  purchaser,  without  notice,  is  protected.  The  Court  said, 
that  this  was  a  principle  which  did  not  apply  to  the  case,  and 
refused  the  request  Did  the  principle  apply  to  the  case  ? 
Clearly  not.  This  principle  applies  to  a  case  in  which,  the 
legal  title  to  the  property,  is  in  A.,  and  the  equitable  title  in 
B.,  and  C.  purchases  the  property  from  A.  without  notice  of 
B's  equitable  title.  But  the  present  was  not  a  case  in  which, 
the  legal  title  to  the  land,  was  in  Berry  Stephens,  and  the 
equitable  in  Wm.  Henry  Stephens.  If  either  of  them  had 
any  title,  he  had  the  whole  title,  both  legal  and  equitable. 

The  first  part  of  the  ground,  then,  was  not  good. 

The  charge  was  clearly  right ;  no  argument  is  needed,  xo 
show,  that  it  was  right 

So  the  second  part  of  the  ground  was  not  good. 

Fourth  groiind.  There  was  no  ^  list  of  persons  who  gate 
in  for  draws,''  in  evidence.  It  was  improper,  therefore,  in 
the  plaintiff  in  error,  to  request  any  charge  about  such  a  list 
And,  for  the  same  reason,  the  charge,  as  given,  could  do  no 
barm,  if  wrong,  provided  the  parol  evidence  wa^  in  itself^ 
sufficient  to  show,  that  Wm.  H.  Stephens,  and  not  Berry  Ste- 
phens, was  the  person  for  whom  the  draw  was  given  in; 
and,  as  the  plaintiff  in  error  has  failed  to  bring  before  us  that 
evidence,  we  are  bound  to  presume,  that  that  evidence  was 
sufficient  to  show,  that  fact  But  we  do  not  say,  that  the 
chaise  was  wrong.    We  say  nothing  on  the  question  whcth- 
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er  it  was  or  was  not  wrong.  It  is  sufficient,  that  it  did  no 
harm* 

Fifth  ground  We  see  no  error  in  the  proposition,  that  a 
foiled  deed  is  void. 

Sixth  and  Seventh  grounds.  Much  of  the  eridence  not 
having  been  sent  up  to  this  Court,  we  are  unable  to  say,  that 
these  grounds  were  true. 


Judgment  affirmed. 


Wjf.  W.  RoARx,  and  others,  executors  of  J.  McMASTxa,  de- 
ceased, el  aL,  plaintiffi  in  error,  vs.  Orxxit  B.  IVaraa, 
defendant  in  error. 

[1.]  A  defendant  may  be  sued  in  the  same  action  in  his  two  characters,  of  ex- 
eemor  of  the  maker  ol  a  promlsAory  note,  and  of  Individual  endorser. 

[2.]  In  a  tait  on  a  promissory  note  by  the  endorsee  against  the  endorser,  the 
reeo very  cannot  be  reduced  by  showing  that  the  endorsement  wasr  mad«  oa  a 
sale  of  the  note  for  a  less  sum  than'  that  expressed  in  the  face  of  the  note 
and  daimed  in  the  suit.    BKitifiKO  3,  dissenting. 

Assumpsit,  in  Fulton  Superior  Court.  Tried  before  Judge 
Bui.1.,  April  Term,  1859. 

This  was  an  action  of  assumpsit,  brought  by  Green  B. 
Tunier,  endorsee,  vs.  W.  W.  Roark  and  others,  executors  of 
J.  McMaster,  and  W.  W.  Roark,  and  William  Gilbert,  en- 
dorsers, to  recover  the  amount  of  a  promissory  note. 

1st  Before  the  case  was  submitted  to  the  jury,  the  defend- 
ant Roark  moved  to  dismiss  the  case  or  compel  the  plaintiff 
to  amend,  on  the  ground,  that  the  same  person  Roark  could 
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not  be  sued  in  the  same  action  in  two  characters^  to -wit:  as 
executor  of  the  maker^  and  individually,  as  endorser.  The 
Court  overruled  the  motion  and  defendant  excepted. 

2d.  Plaintiff  then  moved  to  strike  a  plea  put  in  by  Roark, 
to  the  effect,  that  Roark  had  endorsed  the  note  to  the  plaintiff 
on  a  sale  of  it,  for  a  less  sum  than  the  face  of  the  n«te 
showed  due  at  that  time,  and  praying  that  the  plaintiff"  should 
be  allowed  judgment  only  for  the  sum  he  had  paid  for  the 
note  with  interest  thereon. 

The  Court  sustained  the  motion,  and  defendant  excepted. 
The  plaintiff  then  took  a  verdict  against  all  the  parties  for 
the  full  amount  of  the  note. 


Hammond  &  Son,  for  plaintiffs  in  error. 

Calhoun,  contra. 

By  the  .Court. — Stephens  J.  delivering  the  opinion. 

[L]  We  are  all  agreed,  that  there  is  no  difficulty  in  sus- 
taining this  action  against  Roark  in  his  two  characters,  as 
executor  of  the  maker,  and  as  individual  endorser.  The 
judgment  goes  against  him  in  the  one  character,-  de  bonis 
testatoriSf  and  in  the  other,  de  bonis propriis.  We  cannot  see 
how  any  difficulty  is  created  by  the  circumstance  that  both 
characters  happen  to  be  united  in  the  same  person. 

[2.]  Upon  the  other  point.  Judge  Banning  dissents  from  a 
majority  of  the  Court  I  shall  not  at  all  discuss  the  com- 
mon law  authorities  on  this  subject,  because  I  thiok  the 
question  is  settled  by  our  statute  of  1826 — See  Cohb^s  Dig. 
/7.  594.  That  statute  declares,  that  ^^  whenever  any  person 
whatever  endorses  a  promissory  note  or  other  instrument,  he 
shall  be  helc[,  taken  and  considered  as  security  to  the  ssme, 
and  be  in  all  respects  bound  as  security j  until  said  promisso- 
ry note  or  other  instrument  is  paid  offdxii,  discharged^^    It 
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is  obvious  that  these  words  make  an  endorser  liable  to  the 
same  extent  as  a  surety.    Now,  a  surety  is  a  maker,  and  is 
liable  to  the  same  extent  as  the  principal.    True,  he  is  re- 
leased by  some  things  which  leave  the  principal  bound,  but 
while  bound  at  all,  he  is  bound  to  the  same  extent  with  the 
principal    As  much  money  as  the  principal  is  bound  to  pay, 
just  80  much  is  the  surety  bound  to  pay.    It  becomes  neces- 
sary then  for  the  plaintiff  in  error  to  maintain  that  the 
maker  of  a  promissory  note,  whether  principal  or  surety, 
is  bound  to  pay  the  holder  only  so  much  as  the  note  has  cost 
him.    And  this  position  is  taken,  and  is  based  upon  the  idea 
that  the  proBiissor  is  not  bound  beyond  the  extent  of  the 
consideration  which  he  receives  for  the  promise ;  that  when 
the  promise  is  to  pay  one  sum,  while  the  consideration  is  a 
less  sum,  all  of  the  excess  is  without  consideration,  and  is 
therefore  not  obligatory ;  that  there  must  be  an  equipoise  of 
values  whenever  the  nature  of  the  case  admits  of  an  exact 
equality  between  the  consideration  and  the  promise.    If  the 
consideration  on  both  sides  was  money,  this  reasoning  might 
do,  for  in  that  case  an  exact  equipoise  of  values  might  be 
had ;  but*  the  fallacy  of  the  reasoning  when  applied  to  other 
cases,  consists  in  assuming  that  in  such  other  cases,  equality 
of  values  is  attainable    When  a  man  gives  his  due-bill 
for  a  hundred  dollars  in  consideration  of  only  fifty  dollars 
which  he  receives  cash  injhand,  who  can  say  he  has  necessa- 
rily made  a  bad  trade  ?    There  are  some  men  who  would 
make  exactly  fifty  dollars  by  every  such  operation  which 
they  could  get  a  chance  to  perform.    There  are  others  who 
would  lose  fifty,  and  others  still  who  would  probably  come 
out  about  even,  for  their  estates  after  death  (an  event  which 
might  well  happen  before  payment  of  their  due-bills,)  would 
pay  about  fifty  dollars  in  the  hundred.    A  promise  is  a  spe- 
cies of  property,  a  chose  in  action^  and  has  no  more  a  fixed 
money  value,  than  a  horse  or  a  negro  has.    The  value  of 
each  is  a  matter  of  judgment    It  is  not  pretended  that  the 
larw  can  ascertain  the  exact  equivalent  for  a  horse,  and  how 
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can  it  ascertain  tbe  exact  valne  of  a  promise  ?    1  anderstand 
the  rule  of  law  to  be,  that  the  obligation  of  the  promise  is 
not  limited  by  the  size  of  the  consideration  (where  there  is 
any  consideration  at  all,  as  there  is  in  this  case)  but  •nly  by 
its  ovon  terms.    For  the  reason,  that  the  law  cannot  weigh 
the  value  of  the  promise,  it  leaves  the  parties  to  adjast  it  by 
their  contract    Where  there  is  any  consideration,  the  cdn- 
tract  of  the  parties  is  the  law  of  the  case,  unless  the  contrliet 
is  against  law.    Now,  there  is  no  pretence  that  it  is  any 
more  against  law  for  the  maker  of  a  promissory  note  to  pAy 
the  sum  expressed  in  the  note,  than  to  pay  what  the  note 
may  have  cost  the  holder.    Then  the  promise  is  the  thmg 
which  is  to  control,  and'the  promise  is  to  pay  the  sum  ex- 
pressed in  the  note ;  not  what  the  note  may  cost  the  holder. 
This  is  the  promise  of  every  maker,  surety  as  well  as  prin- 
cipal, and  under  our  statute,  an  endorser  makes  the  same 
promisa    It  is  bisding  upon  all  of  them  to  the  same  exlenf, 
and  for  the  same  reason ;  because  it  is  their  lawful  contract. 
^  It  will  be  observed  that  there  is  no  question  of  usury  in  this 
case.    Usury  is  what  is  paid  or  promised  for  forbearance  of 
day  of  payment;  for  giving  day  of  payment;  but  here  the 
•endorser  did  not  have  the  element  of  time  in  his  contiftct ; 
he  simply  endorsed  or  backed  or  guaranteed  another^s  con- 
tract as  already  made.    The  contract  is  confessedly  untainted 
with  usury,  and  is  a  lawful  contract  which  binds  the  endors- 
er, in  the  language  of  our  statute  *'  till  the  note  ia/>atVf  eff* 
and  discharged." 


Judgment  sJBrmei. 


Bekkiko  J.  dissenting. 


One  of  the  judgments  of  this  Court,  is,  that  the  decision  of 
the  Court  below,  overruling  the  plea,  was  right.  From  that 
judgment,  I  dissent    I  think  that  the  plea  was  a  good  plea. 

Roark  was  the  immediate  endorser  of  Turner,  the  plaindfT 
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below.  There  was  then  a  contract  of  endorsement  as  be- 
tween them  two.  The  note  endoned  was  for  9 1,950.  The 
plea  was,  that  Roark  did  not  receive  for  his  endorsement^  as 
lai^ea  sam  as  |ll^50,  by  about  02Oa 

The  endorsem^it  amounted  to  a  promise  by  him,  to  pay 
9lfi50,  in  consideration  of  receiving  $1,760,  Now  I  say 
that^  for  this  promise,  there  was  a  want  of  consideration,  to 
the  extent  of  $2W, ,  The  case  differs  in  no  material  respect, 
so  far  as  I  can  see,  from  the  case  in  which,  the  maker  of  a 
promissory  note,  nmkes  the  note  for  91^00,  and  reeeives  from 
the  payee,  only  9^00.  In  each  case,  it  is  equally  trae,  as  it 
seems  to  me,  that  there  is  a  partial  want  of  consideration  for 
the  promise. 

And  whenever  there  is  a  partial  want  of  consideration  for 
any  promise^  the  promissor  may  plead  it,  to  a  suit  on  die 
promise,  brought  by  the  promisee.  This  is  a  general  princi- 
ple, which,  I  may,  I  suppose,  assume. 

But  not  only  is  the  plea  supported  by  this  general  princi- 
ple ;  there  are  a  number  of  decisions  by  which|  it  is  snppof  t- 
ed  Some  of  these  I  will  give,  as  stated  in  the  notes  to  Chit- 
ty  on  billa 

^^JDamellvs.  fFUHanu,  2  Stark  Rep.  166.  Payee  against 
acceptor  of  a  bill  for  I9l  its.  Drfendant.  proved,  that  he 
had  value  for  only  10/,  and  that  he  accepted  for  the  rest,  to 
accommodate  the  plaintiff.  And,  per  Lord  Ellenborough, 
though  this^  as  to  third  persons,  is  a  bill  for  19/.  \Z8\  yet  as 
between  these  parties,  the  acceptance  is  for  10/L  only;  and 
that  sum  having  been  paid  before  the  action,  he  nonsuited 
the  plaintiff.*^    (Chitt.  Bills,  81  Note  i.) 

,So,  in  the  presoit  case,  Roark  having  had  value  for  only 
9l)750,  is  to  be  considered  with  respect  to  the  other  9^00,  as 
an  endorser  for  the  accommodation  of  Turner  the  endorsee. 
If  he  had  had  value  for  no  part  of  the  #1,950,  that  he  would 
have  been  an  accommodation  endorser,  for  Turner,  as  to  the 
whole  #1,950,  none  I  suppose  will  dispute.    The  difference 
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in  the  two  cases  is  only  one  of  degree.  At  any  rate,  we  must 
say,  that  he  was  an  endorser  without  consideration,  as  to  the 
$200. 

^^  Barber  vs.  Backhouse^  Peake  Rep.  61.  In  an  action 
on  a  bill  of  exchange,  by  the  payee,  the  defendant  paid  part 
of  the  money  into  Court,  and  it  appeared  upon  the  trial,  that 
there  was  no  consideration  for  the  other  part ;  Law,  however, 
urged,  that  the  payment  of  the  money  into  Court,  admitted 
the  bill  was  good  for  part,  and  if  it  was  good  in  part,  it  was 
good  an  toto  ;  but  Lord  Kenyon  declared  himself  clearly  of 
a  contrary  opinion,  upon  which,  the  jury  found  for  the  de- 
fendant, and  this  case  being  afterwards  mentioned  by  Lord 
Kenyon,  in  the  course  of  argument,  Law  said  he  was  per- 
fectly satisfied  with  the  decision.^'  (Id.  83  note  y.)  In  this 
case,  the  defendant  was,  it  is  likely,  the  drawer ;  and  an  en- 
dorsement, our  case,  is  but  a  new  drawing  in  favor  of  the 
endorsee,  as  payee. 

Strongly  to  the  same  effect,  are  Weffen  vs.  Roberts^  (\  Esp. 
Rep.  261,  Chit.  Bills  81,  noie  k;J  and  Jones  vs.  Hibbert  (% 
Stark  Rep.  304,  Chit.  81,  note  k.) 

These  cases  and  others,  of  the  same  import,  are,  I  believe, 
cited  as  authority,  in  Story  on  Bills ;  Byles  on  Bills ;  and 
Bailey  on  Bills.  .They  and  the  general  principle  aforesaid, 
show,  I  think  that  the  plea  was  good. 

It  is  to  be  remembered,  that  the  case  is  not  that  of  a  sale 
of  the  note,  without  recourse  on  the  seller.    It  is  the  case  of 
*a  sale  with  recourse  on  the  seller,  a  sale  accompanied  by  his 
promise  to  pay  the  note,  if  the  makers  did  not  pay  it    This 
promise  makes  the  difference.    Doubtless,  if  the  owner  of  a 
note  sells  it  without  recourse,  for  less  than  it  calls  for,  the 
purchaser  acquires  a  title  to  all  it  calls  for,  and  is  not,  when 
he  collects  it  from  the  maker,  liable  to  pay  to  the  seller,  the 
difference  between  what  he  paid  the  seller,  and  what  he  col- 
lected.   In  that  case,  although  the  amount  paid  for  the  note, 
is  less  than  the  amount  it  calls  for,  yet  the  purchaser  takes 
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the  risk  of  the  maker's  solvency ;  the  risk  of  his  having  de- 
fences,  &c.  Consequently,  it  is  not  a  case  in  which  the  sel- 
ler can  say  that  there  was  any  want  of  consideration.  Even 
in  that  case,  however,  great  inadequacy  of  price,  might  be  a 
badge  of  fraud,  which  would  justify  the  nullification  of  the 
sale.  But  if  he  not  only  sells  the  note,  but  promises  to  see 
it  paid,  there  must  be  a  full  consideration  for  ihtit  promise — 
to  make  the  promise  bind  him,  to  pay  the  whole  of  the  note ; 
that  is  to  say,  there  must  be  a  consideration  equal  to  the  face 
of  the  note.    So  I  think.    Hence  I  dissent  as  aforesaid. 


Atlanta  and  LaGrangb  Railroad  Comfanv,  plaintiff  in 
error,  vs.  Lovick  P.  Hodnett,  defendant  in  error. 

[1.]  Where  a  party  rescinds  a  contract  on  account  of  frand  and  seeks  damages 
also,  his  measure  of  damages  is,  not  an  equivalent  for  the  violation  of  parts 
of  the  contract  by  the  other  party,  but  it  is  an  equivalent  for  the  hurt  he  has 
received  from  being  inveigled  into  the  contract. 

[2.]  Where  a  party  seeks  damages  for  the  violation  of  a  contract  by  the  other 
party,  the  measure  of  his  damages  is,  not  what  he  has  suffered  by  perform- 
ing his  part,  but  what  he  has  suffered  by  the  failure  of  the  other  party. 

[3.]  Only  those  sayings  of  an  agent  are  admissible  against  his  principal,  which 
are  spoken  concerning  his  principaPs  work,  and  while  he  is  doing  the  work — 
Ihtm  fervft  opus. 

In  Equity,  in  Troup  Superior  Court    Tried  before  Judge 
CABAyisSy  at  May  Term,  1859. 

This  was  a  bill  filed  by  Lovick  P.  Hodnett,  against  the 
Atlanta  and  LaG  range  Railroad  Company,  to  recover  of  said 
company  damages  sustained  by  reason  of  the  failure  and 
refusal  of  the  company  to  build  the  necessary  bridges  and 
crossings  over  said  road,  on  the  premises  of  complainant, 
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and  to  erect  a  depot  and  turn-out  thereon,  as  said  company 
promised  to  do,  in  consideration  that  complainant  would 
grant  and  convey  to  it  the  right  of  way  through  his  said 
land.  The  bill  further  seeks  to  recover  compensation  for  in- 
jury and  damage  done  to  his  plantation,  and  for  losses, 
trouble  and  expense  sustained  and  incurred  by  him,  on  ac- 
count of  obstructions  to  his  roads  in  and  through  bis  planta- 
tion, and  of  ponds  and  lagoons  caused  by  the  constmetion 
of  said  road. 

Defendant  answered  the  bill,  denying  its  material  allega- 
tions, and  insisting  that  the  deed  conveying  the  right  of  way, 
expressed  the  true  and  only  consideration  for  the  grant  there- 
of by  complainant. 

The  jury  found  for  complainlint  thirty-four  hundred  and 
seventy-nine  dollars.  Whereupon  defendant  moved  for  a 
new  trial  upon  the  following  grounds : « 

1st  Because  the  Court  erred  in  not  dismissing  said  billon 
motion  of  defendant 

gd»  Because  the  Court  erred  in  admitting  parol  evidence 
to  show  any  consideration  for  the  deed  of  eomplaina&t  to 
defendant,  other  than  expressed  in  said  deed ;  and  also  in 
admitting  evidence  tending  to  prove  a  contract  on  parol  be- 
tween the^  parties. 

3d.  Beeanse  the  Court  enfid  in  permitting  the  wifnessss  to 
testify  to  their  opinion  of  the  dami^;es  in  the  form  and  upon 
the  basis  disclosed  by  the  brief  of  the  evidence. 

4th.  Because  the  Court  erred  in  admitting  all  and  every 
part  of  the  evidence  tending  to  show  the  valne  of  the  right 
of  way  conveyed  by  complainant's  deed. 

5th.  Because  the  Court  erred  in  admitting  all  and  every 
part  of  the  evidence  tending  to  prove  the  sayings,  speeches 
or  deelarations  of  Judge  Hill,  or  any  other  person. 

6th.  Because  the  Court  ehred  in  admitting  the  evidence  of 
Samuel  Curtright,  and  particulariy  that  part  of  the  same 
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showing  an  admission  by  Douglass  of  an  obligation  upon 
defendant  to  build  a  bridge,  &c. 

7tb.  Because  the  Court  erred  in  not  ruling  out  all  eyidence 
of  the  contents  of  any  letter  writen  by  Judge  King. 

ath.  Because  the  Court  erred  in  not  withdrawing  from  the 
jury,  and  ruling  out,  upon  motion  of  defendant,  all  evidence 
as  to  the  sayings,  speeches  or  declarations  of  Judge  HilL 

9th.  Because  the  Court  erred  in  not  compelling  complain- 
ant to  elect,  before  counsel  on  either  side  addressed  the  jury, 
whether  be  would  proceed  for  a  recision  of  the  alleged  con- 
tract, or  for  the  enforcement  thereof. 

lOth.  Because  the  Court  erred  in  refusing  to  charge  the 
jury,  as  requested  by  defendant,  that  in  estimating  complain- 
ant's damages  for  breach  of  contract,  they  (the  jury)  should 
not  include  as  a  part  thereof  the  yalue  of  the  right  of  way 
conveyed  by  the  deed. 

11th.  Also,  on  refusing  to  charge  the  jury,  as  requested, 
that  nothing  could  be  allowed  in  damages  for  failure  to  fur- 
nish free  ticket  and  turn-out;  and  in  chai^ngin  place  there- 
of in  general  terms  that  no  damages  not  proven  could  be  al- 
lowed. 

12th.  Also,  in  declining  to  state  to  the  jury,  at  defendant's 
ieque9t»  what  is  the  measure  of  damages  in  this  ease ;  and 
in  alating  and  on  charging  that  the  jury,  in  the  event  that 
th^  found  for  complainant,  should  allow  all  damagea  proven 
to  hiave  been  sqstained  by  complainant  in  performing  his 
p«rt  of  the  contract,  and  in  consequence  of  a  failure  of  de- 
C^nAaat  to  perform  its  part 

15th.  Also,  in  refusing  to  charge  the  jury,  at  defendants 
r^nest,  that  the  measure  of  damages  in  this  case,  in  the 
event  that  they  should  find  for  complainant,  is  the  cost  of 
•bttflding  and  keeping  up  the  bridge  and  croesingto  the  pres- 
ent  time,  during  the  period  the  defendant  has  been  in  de- 
ficit 

14th.  Also,  in  reusing  to  charge,  as  required,  that  it  was 
the  duty  of  complainant  to  use  reasonable  diligence  and 
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prudence  to  prevent  damage  to  himself  by  reason  of  defend- 
ant's failure  to  build  and  keep  up  the  bridge  and  crossing, 
and  that  if  he  could  have  built  and  kept  up  the  same  at  less 
damage  and  expense  than  would  accrue  in  consequence  of 
the  absence  of  said  bridge  and  crossing^  it  was  his  duty  to 
have  done  so. 

15th.  Because  the  verdict  of  the  jury  is  contrary  to  law, 
contrary  to  evidence,  and  strongly  against  the  weight  of  evi- 
dence. 

16th.  Because  the  damages  found  and  decreed  by  the  jury 
are  excessive. 

The  Court  refused  the  motion  for  a  new  trial^  and  defend- 
ant excepted. 

Ferrsl  &  Bull;  E.  Y.  Hill;  and  0v£rby&  Bleckley, 
for  plaintiff  in  error. 

B.  H.  Hill,  and  B.  H.  Bioham,  contra. 

By  the  Court, — Stephens  J.  delivering  the  opinion. 

[1.]  Mr.  Hodnett  by  his  bill,  makes  two  cases.     The  first 
is^  that  his  deed  of  the  right  of  way,  was  procured  hy  fraud ; 
and  his  specification  of  fraud  is  that  the  company  induced 
him  to  make  the  deed  by  certain  parol  promises,  which, 
from  the  beginnings  they  fraudulently  intended  to  break  and 
which  they  have  never  performed.    Is  this  a  case  entiAmg 
him  to  relief?    Does  it  not  fall  under  that  wise  and  well- 
settled  rule  which  excludes  parol  evidence  intended  to  vary 
a  written  contract,  by  either  taking  from  it  or  adding  to  it? 
Does  not  this  rule  require  that  all  promises  on  which  the  par- 
ties re/y  should  be  put  into  the  writing,  when  there  is  a  writing, 
professing  to  set  forth  the  contract  on  both  sides  ?     Where 
there  is  no  reliance  or  confidence,  there  can  be  no  fraud.   The 
question  I  ask  is,  whether  all  promises  on  which  the  parties 
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rel7  must  not  be  in  the  writing.    I  do  not  mean  representa- 
tions.   These  last  relate  to  the  truth  of  existing  or  passed 
factS;  and  not  to  engagements  in  the  future ;  but  promises,  if 
they  are  to  have  any  efficacy,  must  have  it  in  the  future ;  they 
are  an  undertaking,  a  cotitract  and  the  rule  requires  all  the 
■contract  to  be  in  the  writing.    What  of  the  contract  is  not, 
there,  dontexist ;  it  is  waived,  discarded^  merged.    This  view 
I  suggest  as  a  difficulty  in  my  own  mind,  and  not  as  a  de- 
cision of  the  Court  nor  as  a  settled  opinion  of  my  own.    So 
far  the  bill.    How  does  this  branch  of  the  case  stand  on  the 
proof?    The  only  evidence  that  these  promises  were  false 
and  fraudulent  in  their  inception,  is  the  fact,  that  the  com- 
pany being  able  to  perform  them,  have  not  done  so.    It  was 
^aid  in  the  argument,  that  the  jury  must  be  left  to  infer  from 
the  circumstances  of  the  case,  whether  or  not  these  promises 
were  from  the  first,  intended  to  be  performed,  or  only  made 
to  deceive  and  defraud.    But  are  there  any  '^  circumstances" 
about  the  case,  except  the  power  to  perform  coupled  with  a 
failure?     Is  this  enough  to  authorize  the  conclusion  ?    To 
say  so,  seems  to  me  to  be  a  mere  evasion  of  the  rule  to  which 
I  have  jast  referred.    A  man  receives  promises,  acts  on  them, 
relies  on  them,  and  then  puts  in  writing  the  contract  on  both 
sides,  but  leaves  these  out }  intentionally  leaves  them  out. 
The  rule  debars  him  from  enforcing  them,  but  he  gets  the 
fall  benefit  of  them  notwithstanding,  for  he  has  only  to  show 
that  they  were  made  and  would  have  been,  but  in  point  of 
fact,  have  not  been  performed.    Does  this  make  a  case  for 
relief?    This  view  also,  I  propound  as  a  difficulty,  and  not 
as  a  settled  opinion.    It  is  a  point  on  which  the  Court  desired 
to  see  authority,  but  none  was  produced.    But  if  relief,  what 
relief  does  this  case  aotfaorize  ?    Surely  not  damages  for  a 
violation  of  the  contract.    The  case  now  under  considera- 
don  is  that  the  contract  is  truly  contained  in  the  writing,  but 
was  fraudulently  procured  by  fiilse  dealing  at  the  time.    The 
eflfect  of  this,  would  be  to  vitiate j  to  avoid  the  contract,  and 
^o^ive  damages  for  the  injury  done  by  its  performance,  and 
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not  by  its  violation.  lu  thid  view,  there  is  no  violation  of 
the  contract.  When  a  man  has  been  inveigled  into  a  con- 
tract by  fraud,  he  may  rescind  it  or  adhere  to  it  as  he  pleases. 
If  he  adheres  to  it,  he  takes  it  as  it  is  and  not  as  he  971^^/ 
have  Tnade  it^  with  diflferent  information.  If  he  rescinds  it, 
he  is  entitled  to  compensation  for  all  the  hurt  he  has  received 
from  the  contract;  not  from  its  violation.  And  it  might 
happen,  that  he  would  be  entitled  to  no  damages  at  all,  (ex- 
cept nominal,)  for  it  might  well  happen  that  the  contract, 
though  procured  by  fraud,  does  him  more  good  than  harm. 
Mr.  Hodnett's  damages,  in  this  view  of  his  case,  would  be 
something  or  nothing,  according  as  the  railroad  has  done  his 
plantation  more  harm  or  more  good ;  considering  on  the  one 
side  the  inconvenience  to  him  in  carrying  loads  from  one 
part  of  his  plantation  to  another,  the  ponding  of  his  land, 
and  the  deprivation  of  that  part  of  his  land  covered  by  the 
right  of  way ;  and  on  the  other  side,  the  increased  iacilities 
of  reaching  a  markot^  and  of  personal  travel,  the  draining 
and  reclaiming  some  of  his  swamp  lands,  and  the  general 
enhancement  of  the  value  and  price  of  lands,  his  included. 
In  other  words,  would  his  plantation  bring  more  moaey  as 
it  is,  or  with  the  railroad  destroyed?  The  rule  of  damages 
laid  down  by  the  presiding  Judge,  is  not  conformable  to  the 
proper  measure  in  this  view  of  tfaie  case.  But  Mr.  Hodnett 
presents  another  case.  He  says  th^t  the  contzvict  is  not  all  in 
the  deed,  but  that  the  parol  promises  of  the  company  form 
a  part  of  it  and  he  asks  damages  for  a  violation  of  tbac  part 
of  the  contract  To  me,  this  seems  a  clear  and  palpable 
violation  of  the  rule  excluding  parol  evidence  to  vary  a  writ- 
ten contract  1  am  aware  that  the  rule  has  been  so  coostraed, 
or  to  speak  the  plain  truth,  so  relaxed^ns  to  allow  jporo/ proof 
of  an  additional  or  different  consideration  for  a  deed,  wh^n 
that  expressed  in  the  deed  itself,  is  a  mera  pecnniary  one^ 
But  the  relaxation  has  gone  no  further,  so  far  as  I  am  aware, 
and  I  trust  it  never  wilL  Here  the  deed  is  an  iudentwe, 
professing  to  set  forth  the  contract  on  both  sides.    Hodnett 


I 

/ 


ATLANTA,  AUGUST  TERM,  1859.  467 


Atlanta  and  LaGraog^e  R.  K.  Co.  ts.  Hodoett. 


conveying  the  right  of  way,  and  the  company  (not  paying 
him  mere  money  as  a  consideration  lent)  engaging  to  run 
their  road  through  his  land.     Surely  he  was  bound  by  the 
rule  I  have  mentioned,  to  put  into  the  writing  all  the  stipu- 
lations on  which  he  relied  as  a  part  of  the  contract.    If  the 
rule  dont  require  this,  it  is  no  rule,  and  the  Courts  ought  to 
say  frankly  that  they  do  not  recognize  it.    This  case  seems 
to  me,  to  be  put  out  of  all  doubt  by  the  condition  in  the  deed. 
Out  of  all  the  promises  which  he  says  the  company  made, 
he  chose  to  set  down  in  the  writing,  but  the  one  that  they 
should  run  their  road  through  his  land,  and  he  put  it  as  a 
condition  in  the  deed,  that  if  they  should  fail  in  that  promise, 
the  contract  should  be  void,  but  if  they  should  perform  that 
one  promise,  the  contract  should  be  good.    They  have  per- 
formed it    He  admits  too,  that  the  deed  was  written  exactly 
as  he  intended  it  to  be,  and  as  it  was  agreed  it  should  be. 
He  does  not  pretend  that  it  ought  to  be  rtformedy  so  as  to 
conform  to  what  the  parties  intended  it  should  be ;  but  he 
seeks  to  superadd  to  it  other  promises,  other  conditions  lying 
in  parol  only,  and  never  meant  to  be  in  writing.    In  present- 
ing this  view,  I  do  not  speak  for  my  colleagues,  for  I  under- 
stood they  were  not  satisfied  on  it    But  we  were  all  agreed 
that  the  rule  of  damages  as  laid  down  by  the  presiding  Judge, 
nrhether  applied  to  this  view  of  the  case,  or  to  the  first  one, 
is  erroneous.    Indeed,  the  presiding  Judge  seems  to  have 
mixed  tke  two  views  together  in  fixing  a  measure  of  dama- 
ges.   He  told  the  jury  they  must  find  all  the  damages  which 
Hodnett  had  sustained  by  his  performance  of  the  contract, 
a.nd  also,  all  he  had  sustained  by  the  company's  violation  of 
it.    Now  I  think  it  is  clear,  that  if  he  is  entitled  to  damages 
sit  all,  he  must  either  repudiate  the  contract  and  ask  dama- 
ges for  having  been  inveigled  into  it ;  not  for  its  violation ;  or 
else^  adhering  to  the  contract,  he  must  ask  damages  for  the 
oompany's  violation  of  it,  and  not  for  his  own  performance 
of  it     If  he  adheres  to  the  contract  he  is  bound  to  perform 
it^  and  certainly  is  entitled  to  no  damages  for  having  done 
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SO.  His  remedy  in  this  case  is^  to  make  them  perform  as  he 
has  done,  or  pay  him  an  equivalent  for  their  failure.  And 
in  this  view  he  is  not  entitled  to  any  compensation  for  his 
right  of  way.  That  passed  by  the  contract,  and  if  the  con- 
tract stands  and  is  enforced,  they  must  pay  for  it,  not  what 
it  was  worth,  but  what  they  agreed  to  pay,  or  having  failed 
in  this,  they  must  pay  an  equivalent,  not  for  the  right  of  way, 
but  for  what  they  agreed  to  do,  but  have  failed  to  do.  We 
think  too,  in  this  view  of  the  case,  (if  he  is  entitled  to  relief 
at  all)  a  Court  of  Equity  may  look  to  the  future,  and  award 
isuch  damages  as  will  enable  him  to  do  for  himself,  those 
things  which  the  company  agreed,  but  have  neglected  to  do 
for  him ;  that  is,  to  give  him  an  equivalent  for  the  future 
performance,  as  well  as  the  past  failure. 

[2.]  What  is  such  an  equivalent  ?  We  think  it  is  the  cost 
which  a  discreet  man  would,  in  Mr.  Hodnett^s  circumstan- 
ces and  situation,  have  incurred,  in  remedying  the  inconven- 
iences which  the  company  engaged  to  obviate  in  the  past, 
together  with  such  a  sum  as  will  obviate  them  in  the  future. 
For  myself,  I  will  add  that  there  is  a  clear  limit  beyond 
which  it  seems  to  me  the  damages  can  not  go.  What  is 
Hodnett's  whole  place  worth,  with  no  obstruction  to  com- 
munication between  all  its  parts  ?  Then,  with  the  two  hun- 
dred acres  beyond  the  railroad  cut  off,  what  would  the  re- 
maining part  be  worth?  This  difference,  lessened  by  what 
the  two  hundred  acres  in  a  separate  state  would  bring,  foTins 
a  limit  beyond  which  the  damages  can  not  go,  for  if  the  cost 
of  keeping  up  communication  between  the  different  parts 
would  be  more  than  this,  a  discreet  man  would  have  aban- 
doned the  attempt  to  keep  up  such  communication,  and  have 
sold  the  two  hundred  acres.  It  may  be  said  that  would 
leave  him  too  little  land  for  his  force,  or  would  leave  him 
without  timber,  &c. ;  but  all  these  are  elements  in  estimating 
what  the  remaining  land  would  be  worth  with  the  two  hund- 
red acres  cut  off.  I  do  not  say  that  the  damages  ought  to 
come  up  to  this  limit,  for  it  may  well  be,  that  they  do  not. 
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When  he  undertook  to  remedy  the  inconvenience,  he  is  en- 
titled to  charge,  not  what  his  remedy  actually  cost  him,  for 
his  remedy  may  have  been  a  very  unwise  and  absurd  one, 
but  what  would  have  been  the  cost  of  the  best  remedy  which 
his  circumstances  and  situation  allowed. 

[3.]  The  admissibility  of  complainant's  evidence,  is  the 
only  other  point  needful  to  be  mentioned.  Of  course,  none 
of  the  parol  evidence  touching  the  sayings  of  the  company's 
agents  was  admissible,  if  the  doubts  and  difficulties  which 
I  have  suggested  against  Mr.  Hodnett's  whole  case,  are  well 
founded.  But  assuming  even  that  they  are  without  founda- 
tion, we  all  think  there  was  error  in  admitting  this  testimony. 
The  rule  we  think  is  clear,  that  only  those  sayings  of  an 
agent  are  admissible  against  his  principal,  which  are  spoken 
while  he  is  doing  his  principal's  work,  and  are  spoken  con- 
cerning the  very  work  he  is  doing.  Dumfervet  opus.  The 
principle  on  which  they  are  admitted  at  all,  is  that  they  con- 
stitute a  part  of  the  res  gesix  ;  a  part  and  parcel  of  the  very 
thing  the  agent  is  doing  when  he  utters  them.  The  only 
agent  whose  sayings  in  this  case  are  admissible,  is  McLen- 
don,  who  took  the  deed.  Thai  was  the  main  fact,  and  what- 
ever was  done  or  said  at  that  time,  in  relation  to  thai  matter, 
stands  on  different  grounds  from  the  sayings  of  others.  And 
we  think  too,  that  as  McLendon  and  Hodnett  were  both  in 
the  public  meeting  and  went  right  out  of  it,  and  executed 
the  deed,  McLendon  may  be  considered  as  having  adopted 
the  promises  which  he  had  heard,  and  which  he  knew  Hod- 
nett had  heard  and  made  for  the  railroad  company.  Hence, 
we  think  the  sayings  in  that  meeting  were  admissible,  if  in- 
deed any  parol  evidence  was  admissible.  But  we  think  aU 
the  other  jDaro/ evidence  of  agents'  sayings  was  clearly  inad- 
missible under  any  view. 

[4.]]  I  have  not  considered  all  the  assignments  of  error 
seriatim,  but  I  have  adverted  to  principles  which  cover  them 
all.  Counsel  are  now  informed  at  what  points  the  pressure 
lies,  and  we  trust  that  they  will  another  time  produce  to  us 
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authority  on  the  points  where  I  have  indicated  it  to  be  need- 
ed;  should  this  case  ever  come  hefore  this  Court  again. 

« 

Judgment  reversed. 


Albert  J.  Lingo,  plaintiff  in  error,  vs.  The  State  or  Geor- 
gia, defendant  in  error. 

[L]  It  is  not  error  for  the  Judge  to  refuse  to  have  talesmen  again  called  it 
making  up  the  panel  in  a  criminal  cause,  after  he  had  ordered  the  SherilT  to 
direct  each  talesman  to  come  into  Court,  and  had  had  proclamation  made, 
that  all  talesmen  were  required  to  come  into  Court. 

[2.]  Threats  ^y  the  deceased  are  not  admissible  in  evidence  when  they  were 
unknotrn  to  the  slayer,  and  where  the  deceased  did  nothing  in  the  conflict 
except  to  defend  himself. 

[3.]  Communications  between  husband  and  wife  are  protected  from  disclosnre, 
eren  after  the  relation  has  ceased. 

[4.]  That  which  is  perfectly  justifiable  on  the  part  of  the  deceased,  cannot  be 
any  legal  provocation  to  the  slayer. 

Murder,  in  Cobb  Superior  Court  Tried  before  Judge 
Rice,  at  March  Term,  1859. 

Albert  J.  Lingo,  the  plaintiff  in  error,  was  indicted  for  the 
murder  of  Robert  Duncan.  He  pleaded  not  guilty,  and  tl\e 
case  came  on  for  trial  at  March  Term,  1859. 

In  making  up  the  jury,  after  the  first  panel  of  forty-eight 
had  been  exhausted,  the  Judge  ordered  the  Sheriff  to  sum- 
mon a  second  panel  of  talesmen,  and  to  notify  them  as  Yie 
summoned  them,  to  come  into  Court.  The  Sheriff,  after 
summoning  the  requisite  number,  reported  their  names  to 
the  Judge,  who  ordered  proclamation  to  be  made  at  the 
door  for  all  persons  thus  summoned  as  tales  jurors^  to  come 
into  Court.     The  Clerk  made  out  a  list  of  the  panel  which 
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was  furnished  the  prisoner's  counsel,  and  called  over  the 
names  thereon,  before  the  panel  was  put  upon  the  prisoner. 
Two  of  the  persons  summoned  as  tales  jurors,  and  whose 
names  were  on  the  list,  and  numbered  thereon  32,  and  33, 
failed  to  answer  when  called.  The  Judge  ordered  a  fine 
upon  them  and  directed  two  others  to  be  summoned  and 
put  in  their  places.  Counsel  for  prisoner  objected,  and  re- 
quested that  the  two  absent  jurors  be  called  at  the  Court- 
house door  by  the  Sheriff  This  the  Court  refused  to  do, 
and  counsel  for  the  prisoner  excepted. 

The  judge  remarks,  in  relation  to  this  exception,  that  the 
jury  of  twelve  men,  who  tried  the  prisoner,  was  made  up  and 
completed  before  numbers  32  and  33  on  the  panel,  were 
reached. 

The  jury  being  made  up,  the  following,  in  substance,  was 
the  evidtnce  on  the  part  of  the  State. 

Elisha  H.  Lindley  testified,  that  at  Powder  Springs,  in 
the  county  of  Cobb,  on  the  5th  August,  1858,  he  saw  pris- 
oner and  Robert  Duncan,  the  deceased,  at  H.  J.  Hopkins's 
grocery.    When  witness  got  down  to  the  grocery,  Duncan 
came  out  at  a  door  at  the  east  end  of  the  house,  by  the  side 
of  the  chimney,  and  prisoner  came  out  into  the  piazza  front- 
ing the    street;  about  that  time  witness   stepped  into  the 
piazza  and  Duncan  was  at  the  end  and  attempted  to  step  in 
and  called  on  witness,  to  witness  that  he  had  been  running 
from  prisoner,  and  that  he  did  not  intend  to  run  any  more ; 
at  that  time  prisoner  made  towards  Duncan,  and  witness 
spoke  to  him  and  told  him  to  stop,  and  that  he  was  about  to 
get  inio  a  serious  diflSculty.    Prisoner  made  no  reply,  but 
made  at  Duncan,  who  commenced  giving  back ;  prisoner 
continued  to  press  on  him ;  Duncan  told  him  if  he  rushed 
on  him  he  would  shoot  him;  made  that  remark  to  prisoner 
several  times;  prisoner  replied,  "shoot  and  be  damned,  if 
you  do  I  will  kill  you."    Prisoner  had  his  stick  behind  him, 
xinder  his  coat  tail ;  Duncan  retreated,  prisoner  pursuing  him 
about  thirty  yards,  when  deceased  said  to  him,  that  if  he 
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followed  him  three  or  four  steps  further  (witness  does  not 
remember  which)  he  would  shoot  him ;  prisoner  continued 
to  advance,  when  Duncan  shot  at  him ;  both  were  moving 
at  the  time;  Duncan  retreating  and  prisoner  following,  when 
Duncan  shot    Duncan  said  several  times  to  prisoner,  that  if 
he  followed  him  further  he  would  shoot,  and  prisoner  replied 
to  shoot,  and  be  damned.    The  pistol  that  deceased  bad  was 
a  small  single  barrel  one,  four  or  five  inches  long  in  the 
barrel    After  deceased  shot  at  the  prisoner  he  started  and 
ran  as  fast  as  be  could,  and  prisoner  ran  after  him ;  as 
prisoner  started  to  run  he  drew  the  spear  out  of  the  stick 
which  he  had  in  his  hand ;  deceased  ran,  and  prisoner  after 
him,  around  behind  Dr.   Reynolds's  blacksmith  shop,  and 
they  then  were  out  of  witness's  sight    When  prisoner  drew 
his  spear,  and  started  after  deceased,  he  said  *'  God  damn 
you,  I  have  got  you  now,"  or  "  God  damn  you,  I  will  have 
you  now."    Witness  went  round  behind  the  shop  as  soon 
as  he  could,  and  when  he  reached  the  parties,  deceased  had 
prisoner  by  the  hair  with  his  left  hand,  and  with  his  right 
hand  had  prisoner  by  the  coat  collar;  prisoner  held  deceased 
by  the  shoulder;  they  had  hold  of  each  other;  saw  no 
weapon  then  in  the  hands  of  either ;  witness  took  hold  of 
prisoner,  and  A.  J.  McCurdy  took  hold  of  Duncan,  and  they 
tried  to  pull  them  apart,  but  Duncan  held  on  so   tight  that 
witness  spoke  to  him  several  times  to  let  go;  we  got  them 
loose,  and  Duncan  walked  off  a  few  steps  and  began  to  reel 
like  a  drunken  man ;  witness  still  held  prisoner,  and  the 
spear  was  lying  on  the  ground;  witness  and  prisoner  both 
grabbed  at  it  at  the  same  time,  but  witness  got  it ;  did  not 
see  any  blood  on  the  spear ;  Mr.  Keser  was  standing  by,  and 
witness  asked  him  to  hold  prisoner  so  that  he  could  go  aad 
see  what  was  the  matter  with  Duncan ;  he  had  fallen  dow^n 
on  the  ground ;  witness  went  up  to  him  and  saw  that  he 
was  dying ;  witness  then  said  to  Keser,  that  prisoner  had 
killed  Duncan ;  prisoner  replid,  that  he  did  not  care  a  damn 
if  he  had.    As  Duncan  fell,  he  said,  that  he  was  a  dead  man  ; 
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he  did  not  speak  while  witness  and  McCurdy  were  parting 
them ;  he  did  not  speak  a  word  that  witness  heard  after  he 
reached  them,  except  that  he  was  a  dead  man,  as  before 
stated ;  he  died  in  two  or  three  minutes  after  he  and  prisoner 
were  parted ;  afterwards  witness,  with  others,  opened  de- 
ceased's shirt  collar  and  bosom,  and  found  a  wound  on  his 
left  breast  a  little  beUw  the  nipple;  the  wound  was  small,  and 
looked  as  if  it  had  been  made  by  the  spear  (now  produced 
and  shown  in  Court).  This  spear  is  the  same  that  witness 
picked  up  at  the  place  where  Duncan  was  killed ;  it  is  about 
twelve  inches  long;  deceased  was  carried  into  Drs.  Cotton 
and  Reynolds's  shop ;  Dr.  Reynolds  and  witness  then  took 
the  spear  and  ran  it  into,  or  through  the  hole  in  deceased's 
shirty  where  the  wound  was  inflicted,  to  ascertain  how  far 
the  spear  ran  into  the  body  of  deceased,  and  it  passed  about 
six  or  eight  inches  through  the  hole  before  it  became  tight. 
There  was  another  wound  on  the  body,  two  or  three  inches 
from  the  one  just  described,  and  was  more  around  on  the 
side ;  it  was  a  small  wound  just  through  the  skin.  Prisoner 
was  arrested ;  deceased  limped  a  little ;  one  leg  had  been 
broken,  was  a  little  shorter  than  the  other.  At  the  time  de- 
ceased shot  at  prisoner  they  were  about  1)S  or  13  feet  apart; 
prisoner  was  not  hit ;  saw  Drs.  Cotton  and  Reynolds  probe 
the  wound  ;  they  inserted  the  probe,  and  it  went  in  some 
two  or  three  inches ;  the  wound  bled  but  little  externally  as 
far  as  witness  saw ;  believes  that  the  wound  caused  Dun- 
can's death. 

Cross-Examined. — (The  defendant's  counsel  exhibited  a 
diagram,  showing  the  situation  of  the  house,  and  of  the  door 
described  by  witness.) 

When  deceased  came  around  to  the  piazza,  he  had  his 
pistol  in  his  hand,  and  when  he  went  to  get  up  into  the 
piazza,  prisoner  ran  out  and  met  him ;  by  rushing  towards  de- 
ceased, witness  meant  that  he  walked  pretty  fast  towards 
him;  when  prisoner  walked  towards  deceased,  deceased 
gav6  back;  at  that  time  saw  no  drawn  weapon  in  prisoner's 
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hand,  but  he  had  the  stick  with  the  spear  in  it  under  his 
coat  tail ;  at  that  time  prisoner  made  no  effort  to  strike  de- 
ceased, for  he  was  not  in  striking  distance^  but  was  ten  or 
twelve  feet  from  him;  as  deceased  retreated  prisoner  follow- 
ed, and  did  not  get  nearer  than  10  or  12  feet  up  to  the  time 
deceased  shot  at  him ;  when  witness  saw  prisoner  come  out 
of  the  house  into  the  piazza,  he  seemed  very  much  excited, 
and  seemed  to  be  mad;  did  not  at  any  time  see  prisoner 
attempt  to  strike  deceased,  but  only  saw  him  running  after 
him  with  the  spear ;  saw  deceased  with  a  stick  in  his  hand, 
but  cannoyt  say  whether  it  was  loaded  with  lead  or  not ;  the 
stick  was  about  the  size  of  the  sword  cane  now  shown  in 
Court;  thinks  it  was  a  hickory  stick;  deceased  was  a  some- 
what heavier  man  than  prisoner ;  when  witness  and  McCar- 
dy  separated  them,  the  hickory  stick  and  the  sword  cane 
were  both  lying  on  the  ground  at  the  same  place;  about  the 
time  that  witness  first  went  up  to  the  piazza,  he  heard  pris- 
oner say  to  deceased,  that  he,  deceased,  had  ordered  prisoner's 
mother  from  his,  deceased's  house;  witness  has  understood 
that  deceased  married  a  daughter  of  Pinkerton  Lingo,  and 
that  she  was  a  sister  of  prisoner ;  prisoner's  mother  is  the 
reputed  mother  of  Mrs.  Duncan. 

A.  J.  McCxirdy,  on  the  part  of  the  State,  testified  in  sub- 
stance, that  he  was  at  Powder  Springs,  on  the  day  that 
Robert  Duncan  was  killed ;  saw  prisoner  about  a  half  an 
hour  before  the  difficulty  in  which  Duncan  was  killed;  pris- 
oner was  in  the  tenpin  ally  rolling  tenpins;  Duncan  came 
in  and  spoke  to  all  of  us  who  were  in  the  ally,  and  then 
turned  round    and   started  out,  when   prisoner   spoke  to 
him,  and  said  that  he  wanted  to  see  him  before  he  left ; 
Duncan  replied  "very  well,"  and  walked   oflf   down  the 
street  to    Mr.  Hopkins's  grocery;    prisoner  stopped  roll- 
ing, and  put    on   his  coat  auji  picked  up   his  stick,  and 
walked  up  to  witness  and  pulled  the  spear   out  of  the 
stick  four  or  five  inches,  and  told  witness  that  he  allowed 
to  whip  that  damn  rascal  (referring  to  Robert  Duncan);  wit- 
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ness  told  him  that  he  had  better  not;  prisoner  then  went 
out,  and  went  down  to  the  grocery ;  Duncan  was  then  sitting 
in  the  piazza ;  the  fass  between  prisoner  and  Duncan  then 
commenced ;  witness  and  Elisha  Lindly  went  down  and 
told  prisoner  that  he  had  better  stop,  and  have  no  fuss  with 
deceased ;  prisoner  then  rushed  on,  following  deceased  up, 
until  he  came  opposite  to  Mr.  Megell's  store ;  as  deceased 
was  leaving  the  grocery,  he  called  on  Mr.  Lindley  and  Mr. 
Hopkins  to  take  notice  of  what  was  going  to  happen ;  that 
if  prisoner  rushed  on  him  he  would  shoot  him ;  prisoner 
cursed  him  and  told  him  to  shoot ;  when  deceased  got  up 
opposite  Megell's  store,  as  above  stated,  he  shot  at  prisoner ; 
deceased  was  rather  giving  back,  and  prisoner  rushing  on 
him  at  the  time;  prisoner  had  his  stick  (the  one  now  pro- 
duced in  Court)  under  his  t^oat  behind,  at  the  time  deceased 
shot,  and  as  soon  as  the  pistol  fired,  deceased  ran,  and  pris- 
oner drew  the  spear  out  of  the  stick,  drawing  it  in  his  right 
hand,  took  after  deceased ;  prisoner  pursued  Jiim  around 
below  Dr.  Reynolds's  shop  and  overtook  him ;  the  parties 
struck  a  lick  or  two  with  their  sticks,  and  prisoner  got  de- 
ceased round  the  neck  with  his  left  arm,  and  struck  him  two 
licks  with  the  spear ;  prisoner  then  threw  him,  and  deceased 
turned  prisoner,  and  by  that  time  Mr.  Lindley  and  witness 
got  there  and  parted  them ;  witness  took  deceased  off  two  or 
three  steps,  and  deceased  asked  him  to  let  him  get  his  stick ; 
witness  let  him  go  that  he  might  get  his  stick,  and  when  he 
let  him  go,  he  saw  that  he  was  falling,  and  took  hold  of  him 
and  laid  him  down  on  the  ground,   and  he  died  in  about 
two  minutes. 

Henry  J.  Hopkins^  on  the  part  of  the  State,  testified  in 
substance,  that  he  was  setting  with  Robert  Duncan,  in  the 
piazza  of  his,  u^itness's,  grocery  house ;  they  were  talking ; 
prisoner  came  out  of  the  tenpin  ally,  and  came  up  to  within 
four  or  five  steps  of  where  witness  and  Duncan  were  sitting, 
and  said  to  Duncan,  'Met  us  go  and  take  something  to 
drink;"  Duncan  replied  " no,  that  he  l^ad   quit  drinjcing ;' 
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prisoner  replied,  "  the  hell  you  have;"  prisoner  then  said  to 
him,  ^^God  damn  you,  you  want  to  drive  my  mother  off 
again;"  and  witness  thinks  that  he  then  placed   his  hands 
behind  under  his  coat,  and  walked  off  pretty  near  to  the 
piazza,  and  as  he  came  up,  Duncan  rose  up,  and  as  he  rose 
drew  his  pistol  and  told  prisoner  to  stop;  that  he  would  hurt 
or  shoot  him  if  he  rushed  on  him ;  prisoner,  when  he  came 
up  had  the  sword  cane  in  his  hand ;  deceased  gave   back 
and  retreated  into  the  house,  and  told  prisoner  to  stand  back, 
and  that  he  would  shoot  him  if  he  rushed  on  him ;  prisoner, 
with  his  sword   cane  in  his  hands  behind  him,  said,  '^shoot, 
God  damn  you,  shoot,"  and  that  he  '^  would  put  six  holes 
through"  him ;  Duncan'retreated,  and  backed  out  at  the  back 
door;  after  he  went  out  at  the  back  door;  prisoner  turned 
and  came  back  through  the  house  into  the  piazza,  and  Dan- 
can  came  round  the  house,  to  the  end  of  the  piazza ;  prisoner 
again  made  towards  him,  and  deceased  gave  back,  and 
asked  Elisha  Lindley  to  bear  witness  that  if  prisoner  fol- 
lowed him  to  Florence  &  MegelPs  store  house,  that  he  would 
shoot  him ;  prisoner  made  no  atop^  but  rushed  right  on  de- 
ceased, saying,  "shoot,  God  damn  you,  shoot,"  at  the  same 
time  having  his  hands  behind  him  under  his  coat  tail ; 
when  deceased  arrived  in  front  of  Florence  &  Megell's  store, 
which  was  thirty  or  forty  yards  from  the  place  they  started 
from,  he  rather  halted,  and  prisoner  came  up  within  about 
five  steps  of  him ;  deceased  rather  stepped  back,  and  said 
to  prisoner,  that  if  he  did  not  stop  he  would  shoot  him  ; 
deceased  had  his  pistol  in  his  hand,  holding  it  rather  up ; 
prisoner  did  not  seem  to  stop,  and  deceased  brought  his 
pistol  over  towards  prisoner  and  fired  at  him ;  prisoner  all 
.the  time  saying,  "shoot,  God  damn  you,  shoot,"    As  so#n 
as  deceased  fired,  he  broke  and  ran,  and  prisoner,  with.  Yus 
sword  cane  in  his  hands  behind  him,  pulled  out  the  spear 
and  took  after  him  as  fast  as  he  could  run,  sajring,  '^O  God 
damn  you, I  will  get  you  now;"  they  run  some  fifteen  or 
twenty  steps,  and  got  between  two  houses,  where  witness 
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could  not  see  them ;  witness  went  down  to  where  they  were, 
and  as  he  got  there  Lindley  and  McCurdy  parted  them ; 
deceased  could  not  have  gone  more  than  seven  or  eight 
steps  further  in  that  direction,  before  coming  to  a  high  fence ; 
there  was  a  gully  there,  and  the  parties  were  near  it  when 
they  were  separated;  after  they  were  separated  Duucan 
walked  off  four  or  five  steps,  and  dropped  down  in  a  little 
gulley^  and  died  in  four  or  five  minutes. 

CrosS'ExaminedL — Prisoner  was  not  on  the  steps  of  the 
piazza,  but  out  on  the  ground,  when  he  said  to  deceased, 
"  you  want  to  drive  my  mother  off  again,  God  damn  you ;" 
did  not  see  prisoner  have  any  pistol;  he  did  not  follow 
deceased  quite  to  the  back  door,  but  went  near  to  it;  de- 
ceased could  have  gone  across  to  Florence  &  Megell's  store 
without  coming  around  by  the  piazza,  and  it  would  have 
been  nearer ;  deceased  had  his  pistol  in  his  hand  when  he 
came  round  to  the  end  of  the  piazza ;  when  he  started  off 
to  Florence  &  Megell's  store  he  was  cursing  the  prisoner 
some,  but  witness  does  not  recollect  the  language  used ;  did 
not  see  prisoner  draw  any  weapon,  or  attempt  to  strike  de- 
ceased at  any  time  before  deceased  shot  at  him;  does  not 
think  that  prisoner  was  ten  steps  from  deceased  at  the  time 
deceased  shot  at  him ;  after  the  difficulty,  witness  saw  the 
fore-finger  of  one  of  prisoner's  hands,  and  it  looked  as  if  it 
had  been  cut  or  bit ;  it  was  bleeding  a  little ;  the  finger  was 
hanging  by  the  skin ;  when  deceased  shot  at  prisoner  he 
rather  threw  up  his  hand ;  don't  know  which  hand  ;  did 
not  see  prisoner  with  any  other  weapon  than  the  sword 
cane. 

Re-examined. — Thinks  that  at  the  time  deceased  shot  at 
prisoner,  he  had  his  hands  with  his  cane  behind  his  back 
under  his  coat. 

Daniel  Diggs  testified,  that  the  first  he  knew  of  the  dif- 
iScuIty  he  heard  a  fuss,  and  the  next  thing  a  pistol  }ire,  and 
then  deceased  and  prisoner  came  running  by  where  he  was, 
and  when   deceased  came  near  to  witness,  he  turned  his 
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head  to  look  back,  and  fell  full  length  on  his  back ;  there 
was  a  little  gully  there  that  threw  him  as  he  was  looking 
back  at  prisoner ;  prisoner  then  bounced  on  him  with  his 
spear,  and  stuck  it  into  him  about  an  inch  and  a  half  below 
his  left  nipple ;  at  the  time  prisoner  stuck  his  spear  into 
deceased  he  was  lying  on  his  back  at  full  length,  with  his 
hands  up  as  if  to  prevent  prisoner  from  striking  him ;  then 
deceased  and  prisoner  rose  and  clinched  each  other,  and  then 
fell  and  scuffled  about  over  one  another ;  it  looked  as  if 
deceased  was  trying  to  get  away  from  prisoner,  while  prison- 
er was  holding  him  ;  then  Mr.  McCurdy  and  Mn  Lindley 
started  to  part  them,  and  about  the  time  they  took  hold  of 
prisoner  and  deceased,  they  rose  to  their  feet ;  after  they 
were  parted,  deceased  walked  off  three  or  four  steps  and 
fell;  they  then  examined  him,  and  found  that  he  was  badly 
hurt. and  was  dying;  deceased  then  lay  down  and  died  right 
off 

Cross  Examined. — ^Witness  had  seen  prisoner  that  day 
in  the  ally,  but  had  not  seen  deceased  until  he  saw  him 
running,  and  the  prisoner  after  him;  the  first  he  saw 
was  after  the  firing  of  the  pistol ;  saw  prisoner  stab  deceased 
one  time,  and  then  they  rose  to  their  feet  and  clinched ; 
deceased  made  no  attempt  to  fight ;  never  struck  prisoner 
with  a  stick ;  after  they  rose  the  last  time  they  knocked  oae 
another;  witness  did  not  swear  before  the  Coroner,  that  he 
'^  saw  prisoner  and  deceased  at  the  back  door  of  Hopkins's 
store,  and  deceased  retreating  and  went  to  the  piazza,  and 
prisoner  walked  to  the  front  to  meet  him,''  &c.  Witness 
also  states,  that  if  he  swore  at  the  same  time,  that  <' Duncan 
fell  in  the  act  of  turning,"  he  don't  recollect  it ;  did  not  say 
in  the  presence  of  William  Foster  and  Mathew  Lingo,  that 
he  knew  nothing  about  the  case ;  neither  did  he  say  that  be 
did  not  see  prisoner  stick  his  spear  into  deceased. 

MarHn  West,  on  the  part  of  the  State,  testified,  in  sub- 
stance, that  a  few  days  before  the  killing  he  heard  piisoner 
say,  in  reply  to  a  remark  made,  that  he  had  better  not  under- 
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take  to  whip  Robert  Duncan,  "  that  he  did  not  expect  to 
undertake  to  fight  him  a  fair  fight ;  that  he  expected  to  be 
prepared  for  him  whenever  he  should  meet  him;"  that  in 
reply  to  a  remark,  that  it  would  be  something  if  they  went 
to  Marony's  and  got  a  whipping ;  (Marony's  was  the  place 
where  there  was  to  be  a  shooting  match,  and  where  prisoner 
spoke  of  going,  and  expected  to  meet  deceased)  prisoner 
said  that  he  '^  would  whip  or  kill,  or  be  whipped  or  killed." 
Prisoner,  on  the  Sunday  evening  after  this,  told  witness, 
^  that  they  had  like  to  have  had  a  right  smart  show  over  at 
Marony's  on  Saturday  evening,  and  that  if  the  right  ones 
had  been  there  they  would  have  had  it;  that  Duncan  was 
not  there,  but  some  of  his  friends  were  there,  and  took  up 
for  him/'  and  asked  witness  when  the  road  working  would 
conit^  ou;  said  that  Duncan  would  be  obliged  to  work  the 
road,  and  that  if  he,  prisoner,  did  not  work,  he  wanted  if  be 
there  any  how;  saw  prisoner's  fore-finger  before  the  difficul- 
ty, and  it  looked  like  it  had  been  mashed  in  the  second  jpint, 
and  told  witness  he  had  got  it  mashed ;  thinks  it  had  got 
well ;  it  was  not  tied  up ;  it  was  crooked  and  looked  smaller 
from  the  second  joint  than  the  other. 

Cross-Examined. — Does  not  recollect  that  prisoner  said  he 
expected  to  meet  deceased  at  the  shooting  match. 

Famelia  Chriggs,  on  the  part  of  the  State  testified,  that  she 
was  at  Pinkerton  Lingo's  on  Monday  after  the  marriage  of 
deceased    and  Frances  Lingo,   a  daughter    of  Pinkerton 
Liingo,  and  sister  of  prisoner ;  prisoner  and  Matthew  Lingo 
started  to  Hiram  Mosely's,  and  prisoner  took  the  sword  cane, 
naxff  in  Coart,  in  his  hands,  and  said,  that  on  that  even- 
ing lie  would  take  Robert  Duncan's  heart's  blood  with  that 
speajr,  and  if  be  did  not  do  it  that  evening,  he  would  do  it. 
l^he    next  Saturday  evening  after  the  above  conversation, 
prisoner  came  to  witness's  house,  and  sat  d«wn  in  the  door 
and  sharpened  the  spear  on  the  razor  strop ;  same  spear  now 
in  Court;  this  was  in  May,  1858;  it  was  in  the  spring,  and 
thinks  it  was  in  May. 
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Cross-Examined. — Says  she  is  not  in  a  good  humor  with 
old  Mr.  LingOybut  has  nothing  against  the  prisoner. 

Archibald  P.  Griggs,  sworn  on  the  part  of  the  State^  says, 
that  about  last  May,  in  a  conversation  with  witness  about 
the  marriage  of  his,  prisoner's,  sister  with  Robert  Dnncan; 
said  something  about  the  fuss  they  had  about  Duncan  trying 
to  bind  him  over  to  the  peace,  and  that  he  had  thrown  Dun- 
can in  the  cost ;  witness  then  told  him  that  they  were  done 
with  that,  and  advised  them  to  quit  it  and  be  friendly;  told 
prisoner  he  thought  Duncan  had  done  wrong,  yet  that  his 
sister  might  have  done  worse  than  to  have  married  him; 
prisoner  replied  that  he  had  rather  die  and  go  to  hell,  if  there 
was  such  a  place,  than  to  have  it  thrown  up  to  him  that  his 
sister  had  married  a  horse  thief;  he  then  drew  his  spear 
and  said,  if  Duncan  ever  crossed  his  path  he  would  give  him 
the^contents  of  this. 

Cross-Examined. — When  witness  spoke  of  deceased  hav- 
ing done  wrong,  he  alluded  to  his  having  taken  Mr.  Kaines's 
mule. 

Dr.  Cotton  testified  as  to  the  wounds,  and  his  belief  is  that 
it  caused  his  death. 

For  the  dtfence,  Sarah  F.  Duncan,  wife  of  deceased,  but 
whose  testimony  was  excluded,  testified,  that  she  was  the 
wife  of  deceased,  and  sister  of  prisoner;  she  saw  deceased 
load  his  pistol  and  shoot  at  a  sapling ;  thinks  it  was  about 
two  months  before  his  death;  saw  him  shoot  it  sereral 
times ;  also  saw  him  take  a  rifle,  and  follow  on  after  prisoner, 
as  he  was  passing  along  the  road ;  this  was  in  April  or  May, 
1858;  the  rifle  was  John   Duncan's;  deceased  borroi^ed  a 
single^barrel  shot  gun  in  June,  1858 ;  deceased  borrowed  a 
pistol,  a  revolver,  of  Allen  Parri8h,and  Marion  Duncan  look 
it  away,  and  witness  saw  it  last  in  John  Duncan's  chest ; 
deceased  was  very  much  displeased  when  he  found  that  the 
revolver  was  gone ;  he  was  very  angry.    On  the  4th  August, 
1858,  witness  saw  deceased  when  he  started  to  Poiiv^der 
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Springs ;  he  carried  the  single  barrel  pistol  with  him ;  the 
pistol  was  loaded ;  the  feelings  of  deceased  towards  prisoner 
were  not  good. 

Cross-Examined. — Deceased  carried  a  beef  hide  to  Pow* 
der  Springs  the  day  he  was  killed  there ;  he  had  killed  a 
beef  that  day. 

Re-examined, — Joseph  Proner  and  George  Proner  were 
with  deceased  on  the  4th  August,  when  he  went  to  the 
springs ;  was  married  to  deceased  18th  April,  1858,  and  was 
living  with  him  at  the  time  of  his  death. 

Eppey  Lingo,  for  the  defence,  testified,  that  on  the  Ist 

Ja\y,she  went  to  see  her  daughter,  Sarah  F.  Duncan,  wife 

of  deceased ;  when  deceased  came  from  work  he  called  his 

wife  into  the  other  house,  and  when  she  came  out  she  was 

crying,  and  deceased  cursed  witness,  and  told  her  to  leave 

his  house,  and  that  quickly ;  witness  replied  <*  now  Robert, 

what  is  the  matter?  '^  he  said  ^  God  damn  you,  I  want  you 

to  leave ;"  witness  said  to  him,  that  she  did  not  know  that 

it  was  wrong  for  her  to  come  to  see  her  child ;  deceased 

then  cursed  Albert  Lingo ;  witness  told  him  that  Albert  was 

off  attending  to  his  business,  and  asked  him  what  he  had 

against  Albert,  and  told  him  that  Albert  had  nothing  against 

him,  and  wanted  to  be  friendly ;  deceased  said  he  did  not 

want  her  to  name  Albert  to  him ;  that  he  intended  to  kill 

him, and  had  the  gun  to  do  it  with,  and  pointed  to  the  gun; 

he  said  he  was  hurrying  through  his  work,   and  when  he 

got  through  he  intended  to  kill  the  whole  family ;  deceased 

followed  witness  to  the  house,  and  said  he  intended  to  kill 

the  first  one  of  the  Lingos  that  passed  the  road ;  the  road 

was  a  neighborhood  road ;  he  was  a  farmer ;  it  was  evening, 

a.nd  witness  was  sick,  and  told  deceased  she  had  a  pain  in 

her  head,  and  had  had  it  all  day. 

CrosS'Examined.'^Deceased  married  her  daughter  without 

tlie    knowledge  of  the  family,  and  they  were  not  pleased 

when  they  heard  it,  but  were  willing  to  pass  and  be  friend- 

ly  ;    spoke  to  deceased  when  she  met  him;  heard  prisoner 

VOL,  XXIX — 31. 
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say  frequently  that  he  wanted  to  be  friendly  with  deceased, 
and  she  never  heard  him  speak  of  him  but  in  a  friendly 
way. 

The  foregoing  is  the  most  material  part  of  the  testimony  \ 
other  witnesses  were  examined^  but  it  is  deemed  unnecessary 
to  insert  their  evidence,  as  the  facts  of  the  case  and  points 
adjudicated,  will  be  sufficiently  understood  from  the  above. 

The  jury  found  the  defendant  guilty,  and  his  counsel 
moved  for  a  new  trial  on  the  following  grounds : 

1st.  Because  the  verdict  is  contrary  to  law. 

2d.  Because  the  verdict  is  contrary ^to  the  evidence. 

3d  Because  the  jury  found  contrary  to  the  charge  of  the 
Court 

4th..  Because  the  Court  erred  in  rejecting  the  testimony 
of  Mrs.  Sarah  F.  Duncan,  the  wife  of  deceased,  going  to 
show  the  declarations  of  deceased  made  to  her,  in  connec- 
tion with,  and  at  the  time  of  the  acts  sworn  to  by  her. 

5th.  Because  the  Court  erred  in  rejecting  the  evidence  of 
Mrs.  Duncan,  the  wife  of  deceased,  going  to  show  threats 
and  declarations  made  by  deceased  to  her. 

6th  &  7th.  Because  the  Court  erred  in  not  ordering,  or 
allowing  the  Sheriff  to  call  the  two  absent  tales  jurors  who 
had  been  summoned  by  him,  as  before  fully  stated. 

The  Court  refused,  and  overruled  the  motion  for  a  new 
trial,  and  in  relation  to  the  4th  and  5th  grounds,  states  that 
the  evidence  of  deceased's  wife,  as  to  the  sayings  and  de- 
clarations of  deceased,  was  rejected  because  it  appeared  that 
they  were  made  in  conversation  between  deceased  and  his 
wife  while  the  relation  of  husband  and  wife  existed,  and 
while  they  were  living  together  as  husband  and  wifa 

To  which  decision  overruling  the  motion  for  a  new  trial, 
counsel  for  defendant  excepts,  and  assigns  the  same  as  error. 

SiMMS  &  LocHRANE,  for  plaintiff  in  error. 
Solicitor  General  Phillips,  contra. 
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By  the  Court. — ^Stephbits  J.  delivering  the  opinion. 

[1.]  We  do  not  think  there  was  error  in  the  constitution  of 
the  jary  in  this  case  When  the  Sheriff  had  been  ordered 
to  gi?e  each  talesman  notice  to  come  into  Court  as  he  sum- 
moned them,  and  then  proclamation  had  been  made  at  the 
door,  that  all  talesmen  were  required  to  walk  into  Court ; 
we  think  sufficient  effort  had  been  used  to  secure  the  pres- 
senee  of  those  who  had  been  summoned.  Besides,  the 
prisoner  had  no  right  to  have  any  particular  persons  on  the 
panel  A  complete  panel  of  men  who  were  all  present,  was 
the  one  put  on  him. 

[2.j  We  think  the  evidence  of  Mrs.  Duncan,  respecting 
what  her  husband,  the  deceased,  had  said  to  her  in  the  way 
of  previous  threats  against  the  prisoner,  was  properly  re- 
jected, for  two  reasons.    In  the  first  place  it  was  inapplicable 
to  the  case.    There  was  no  single  act  in  the  whole  drama  of 
the  killing  that  could  have  been  illustrated  or  modified  by 
it     It  was  not  proposed  to  show  that  these  threats  had  been 
made  known  to  Lingo.    That  would  be  a  different  case. 
How  far  these  threats  would  have  justified,  or  palliated  his 
act,  if  he  had  acted  on  a  knowledge  of  them,  is  one  ques- 
tion ;  but  it  is  a  very  different  one  where  he  knew  nothing 
of  them,  and  where  the  circumstances  of  the  killing  were 
such  as  to  render  it  immaterial  whether  Duncan  had  made 
threats  or  not.    Threats  or  no  threats,  he  had  a  right  to  de- 
fend himself,  and  that  was  all  he  did.    In  the  second  place, 
this  evidence  was  to   be  drawn  from  an  illegal  source,  the 
%oi/^,  who  was  such  when  the  declarations  were  made  to  her. 
Tt^^  husband  was  dead,  and  so  it  is  true  that  the  relation  had 
ceased  when  the  testimony  was  offered ;  but  communica- 
tions between  husband  and  wife  are  protected  forever.    This 
is   necessary  to  the  preservation  of  that  perfect  confidence  - 
and    trust  which  should  characterize  and  bless  the  relation 
of  m^^  ^^^  vif<^    S&<^b  inust  feel  that  the  other  is  a  safe 
and     sacred  depository  of  all  secrets.    And  the  protection 


484  SUPREME  COURT  OF  GEORGIA. 

Lingo  vs.  The  State. 


which  the  law  holds  over  the  dead,  is  the  very  source  of 
greatest  security  to  all  the  living. 

[3.]  But  it  is  said  the  verdict  was  contrary  to  law  and  evi- 
dence, because  the  killing  in  this  case  was  not  murder.  We 
are  constrained  to  say  that  it  was  murder,  long  planned,  aod 
deliberately  perpetrated  murder.  Lingo  had  declared  he 
would  have  Duncan's  heart's  blood ;  at  the  time  of  die  kill- 
ing he  commenced  a  quarrel  and  rushed  on  him ;  Duncan 
retreated,  and  warned  him  not  to  pursue ;  he  did  puxsue 
with  his  hands  behind  him,  and  Duncan  still  retreated,  and 
warned  him  several  times  that  he  would  shoot  him  if  he 
persisted  in  the  pursuit ;  he  did  persist,  and  Duncan  did 
shoot  The  shot  took  no  effect,  and  Duncan  then  fled,  and 
Lingo  exclaimed  '^  now  damn  you,  I've  got  you."  He  then 
pursued  till  he  overtook  Duncan,  and  plunged  a  spear  into 
his  heart.  Most  literally  and  fearfully  did  he  accomplish 
his  threat.  Where  is  anything  to  justify  this  act,  or  to  re- 
duce it  one  shade  below  the  crime  of  murder  ?  It  was  ad- 
mitted in  the  argument,  that  there  was  no  provocation  for 
the  commencement  of  the  attack,  but  it  was  suggested  that 
the  killing  was  induced  by  a  provocation  arising  in  the  con- 
flict ;  that  Duncan's  shooting  at  him  was  a  provocation,  that 
he  did  not  begin  the  assault  with  an  intent  to  kill,  bat  only 
to  whip,  and  that  the  intent  to  kill  did  notarise  till  the  shoot- 
ing had  furnished  an  excuse  for  it.  The  fallacy  in  this 
argument  lies  in -assuming  that  Duncan's  shooting  was  any 
provocation  at  all.  It  was  justifiable  shooting.  Whetbei 
Lingo  had  before  that,  intended  to  kill  or  not,  he  had  at 
least  tried  to  make  Duncan  believe  that  such  was  his  in- 
tention, for  he  declared  afterwards,  that  he  had  held  Jhis 
hands  behind  him  to  make  Duncan  believe  he  had  a  pistoL 
There  was  certainly  ground  to  excite  the  fears  of  a  leaaona- 
ble  man,  and  this  was  enough  to  justify  Duncan  in  dioot- 
ing.  Lingo  had  himself  rendered  the  shooting  necessary  to 
Duncan's  self-defence ;  he  had  intentionally  put  himself  in 
an  attitude  which  forced  Duncan  to  believe  that  his  life 
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in  dMger.  AU  that  Duncan  did  was  eatixeiy  justifiable, 
and  could  not,  for  that  reason,  be  any  pravocaizon.  But  the 
case  does'  not  rest  here.  His  own  declaration  above  quoted, 
shows  that  his  intent  to  kill  had  been  formed  before 
OuAcaii  shot  For  what  reason  did  he  wbh  to  make  Dun- 
can believe  he  had  a  pistd  ?  Jt  was  in  the  expectation  that 
he  would  sho<^,  and  with  the  hope  of  destroying  his  aim,  by 
putting  him  under  terror.  He  proceeded  with  great  nerve 
and  skUL  He  counted  upon  his  antagonist  missing^his  aim, 
and  being  then  in  his  powei;  He  had  the  nerve  to  take  the 
hasaid,  and  the  skill  to  rander  it  harmless  to  himself  But 
why  take  this  haaard  ?  It  was  to  get  his  victim  in  his  power, 
and  the  use  which  he  intended  to  make  of  his  power  is 
beat  shown  by  the  use  he  did  make  of  it. 

Judgment  affirmed. 


JLABsm  A«  Allen,  plaintiff  in  error,  vs.  Mathew  J.  Holding, 

et  al.,  defendants  in  error. 

A  bond  Ibr  titles  with  the  purchase  money  puids  it  not  good  against  a  subse- 
^^t  eoQTeyance,  to  a  purchaser  for  valae  who  purchases  without  notice  of 
t^e'bondi  and  records  his  conveyance  in  dae  time. 

In  Equity,  in  Carroll  Superior  Court.  Tried  at  April  Term, 

1%is  was  a  bill  filed  by  Mathew  J«  Holding  against  Larkin 
j\«  jAliBMk  and  John  Catlett,  to  enjoin  an  action  of  ejectment 
l>rotight  by  Allen  against  complainant,  for  lot  of  land  No.  3, 
io  the  sixth  district  of  Carroll  county. 

TJie  bill  alleges,  that  Catlett  was  the  drawer  of  said  lot^ 
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who  sold  the  same  in  1828  or  1829,  before  the  grant  issued, 
to  one  Martin  Berryi  for  thirty-five  dollars,  and  that  he  ex- 
ecuted a  bond  for  titles,  to  be  made  when  the  grant  should 
issue.  That  Martin  Berry  sold  said  lot  to  Jesse  Berry,  and 
gave  his  bond  for  titles.  That  on  the  20th  April,  1836,  Jesse 
Berry  sold  the  lot  to  John  Dobson,  and  executed  to  him  his 
bond  for  titles.  That  on  the  14th  March,  1839,  Dobson  sold 
said  lot  to  complainant  for  a  valuable  consideration,  and  trans- 
ferred and  assigned  to  him  Jesse  Berry's  bond  for  titles. 

The  bill  further  states,  that  on  the  14th  November,  1843, 
the  said  John  Catlett  again  sold  said  land  to  Larkin  A.  Allen, 
and  conveyed  ^he  same  to  him  by  a  deed  duly  executed,  of 
that  date.  The  bill  charges,  that  Allen  had  notice  at  the  time 
he  purchased,  that  Catlett  had  previously  sold  said  land,  and 
had  given  his  bond  for  titles  as  aforesaid. 

The  bill  further  states  that,  on  the  12th  August,  1845,  com- 
plainant sold  said  land  to  one  Lewis  Barton,  who  has  had 
possession  of  the  same  ever  since  until  recently,  when,  be- 
coming dissatisfied,  in  consequence  of  the  dispute  about  the 
titles  to  said  land,  and  not  having  paid  for  the  same,  he  has 
surrendered  said  land  back  to  complainant,  and  that  said 
Barton  is  now  in  possession  only  as  the  tenant  of  com- 
plainant 

The  bill  further  states,  that  Allen  has  commenced  his  ac- 
tion of  ejectment  against  said  Barton,  and  that  the  same  is 
now  pending  on  the  appeal. 

The  bill  prays,  that  said  action  be  enjoined ;  that  com- 
plainant be  quieted  in  his  possession,  and  that  the  deed  from 
Catlett  to  Allen  be  delivered  up  and  cancelled. 

Defendants  answered  to  the  bill,  and  the  case  was  siibmlc- 
ted  to  the  jury  upon  the  bill,  answers,  proof,  and  charges  of 
the  Court,  who  returned  a  verdict  for  the    cemplaiaant 
Whereupon,  defendants  moved  for  a  new  trial  upon  die  fol- 
lowing grounds  : 

1st  Because  the  jury  found  contrary  (o  law  and  the  eri- 
dence. 
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2d.  Becaase  the  statute  of  limitations  was  a  bar  to  com- 
plainant's right  to  a  recovery.    [Abandoned.] 

3d.  Because  the  Court  charged  the  jury,  that  if  they  be  • 
lieved  from  the  evidence  that  Catlett  sold  the  land  to  Berry, 
and  gave  bis  bond  for  titles,  and  that  Berry  paid  to  him  the 
purchase  money,  then,  at  that  point  their  investigation  ceased. 
That  it  was  not  material  whether  Allen  had  notice  or  not. 
That  Catlett  could  convey  no  title  to  the  land  to  a  second 
purchaser,  either  with  or  without  notice.  That  if  a  party 
sold  land  and  gave  his  bond  for  titles,  and  received  the  pur- 
chase money  before  the  deed  was  executed,  that  he  could  not 
convey  a  title  to  a  second  purchaser,  even  for  a  valuable 
consideration  and  without  notice. 

The  Court  overruled  the  motion  for  a  new  trial,  and  de- 
fendants excepted. 

BuBXE  &  Black  ;  and  Wbioht,  for  plaintiff  in  error. 

Thomasson  &  Featherston,  contra. 

By  the  Court. — ^Bennino  J.  delivering  the  opinion. 

Ought  the  Court  to  have  granted  the  motion  for  a  new 
trial? 

Only  one  of  the  grounds  of  the  motion,  was  insisted  on, 
ia  this  Court — the  ground  of  the  charge  of  the  Court  below. 
That  is  the  only  ground,  therefore,  which  will  be  considered 
by  this  Court. 

The  charge  was,  that  if  '^  Catlett  sold  to  Berry,  and  gave 
fiiin  bond  for  titles,  and  if  Berry  paid  the  purchase  money 
to  Catlett,  then,  at  that  point,  their  investigation  ceased  \  that 
it  iK^ss  iiot  material,  whether  Allen  had  notice  or  not;  that 
Catlett  could  convey  no  title  to  said  land,  to  a  purchaser,  ei- 
ther with,  or  without,  notice ;  that  if  a  party  sold  land,  and 
gave  his  bond  for  titles,  and  received  the  purchase  money, 
b  efore  the  deed  to  Allen  was  made,  that  he  could  not  after- 
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ward«  convey  a  title,  even  to  an  innocent  purchaser  for  a 
valuable  consideration.''  Was  this  charge  right  ?  We  think 
not 

Both  parties  claimed  under  the  drawer,  Catlett ;  the  com- 
plainant, by  a  bond  for  titles  made  by  Catlett  in  18M,  or 
IS29,  with  the  purchase  money  paid ;  the  defendanty  by  a 
deed  of  conveyance  made  by  Catlett  in  184S,  and  duly  re- 
corded. The  bond,  then,  was  the  older  of  the  two  instru- 
ments. 

The  question  on  the  charge  is  this :  If  the  purchaser  by 
the  deed,  had  no  notice  of  the  bond,  when  he  purchased,  is 
the  bond,  nevertheless,  to  prevail  over  the  deed  ?  And  this 
question  depends  on  another :  Bid  the  payment  of  the  pur- 
chase money,  by  the  purchaser  under  the  bond,  have  the  ef- 
fect, both  to  transfer  the  legal  title,  from  the  seller  to  him,  and 
to  incapacitate  the  seller,  from  conveying  the  land,  even  to  a 
person  ignorant  of  the  first  sale,  and  who  recorded  bis  deed 
in  due  time  ?  The  charge  of  the  Court  assumes  that  it  had 
this  effect 

The  Registry  Acts  say,  that  a  younger  conveyance  duly 
recorded,  shall  prevail  over  an  older  not  duly  recorded,  un- 
less the  donee  in  the  younger,[^bought  with  notice  of  die  older. 
This  being  so,  if,  in  this  case,  the  bond  for  titles,  had  been  a 
conveyance,  the  younger  convejrance  would  have  prevailed 
over  it,  as  the  younger  was  duly  recorded,  and  the  donee  in 
it,  boi^ht  without  notice  of  the  older.    And  what  is  a  bond 
for  titles  ?    It  is  an  agreement,  under  penalty,  to  convey,  and 
an  agreement  to  convey,  is  not  so  strong,  as  an  actual  con- 
veyance ;  and  therefore,  it  would  seem,  that  a  younger  con- 
veyance that  is  sufficient  to  prevail  over  an  older  convey- 
ance, ought  to  be  sufficient  to  prevail  over  an  older  agree- 
ment to  convey ;  for  whatever  is  sufficient  to  prevail  over  tlie 
greater,  ought  to  be  sufficient  to  prevail  over  the  less. 

Again,  the  Registry  Acts  mention  deeds  of  ba^ain  and 
sale.  If,  therefore,  a  bond  for  titles  with  the  purchase  money 
paid,  is  a  deed  of  bargain  and  sale,  it  is  within  the  toorcb  of 
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the  RegUUy  Ads ;  and  tkerefbiei  unless  duly  recorded,  it 
"wiU  yield  to  a  youoger  conreyance  of  any  sort,  duly  recqided, 
the  donee  in  which,  purchased  without  notice  of  such  bond. 
I  think,  myself  that  such  a  bond  is,  a  deed  of  bai^n  and 
sale;  A  bargain  and  sale  is  but  an  agreement,  on  a  money 
copsideQitipii,  to  convey,  not  itself  a  conyeyance — an  agree- 
meat  to  convey  wh.icb>  if  properly  enrolled,  was,  by  the  stat- 
ute of  uses,  turned  into  a  conveyance  2  Black.  Cam.  338 ; 
see  DudUj/  vs.  Bracbhaw,  decided  at  Macon,  June,  1859. 

And  again ;  if,  notwithstanding  the  payment  of  the  pur- 
chim  money,  by  the  pucchaser  imder  the  bond,  the  legal  title 
sim  leQAIuned  in  the  vndor,  then  on  principles  of  equity,  a 
s^hsefuwt.  purchaser  of  this  legal  title,  without  notice  of  the 
bond^  would  be  piotected  against  the  bond.  I  rather  thinks 
myseUy  thai  on  the  payment  of  the  purchase  money,  the  le« 
gal  title  did  pass  to  the  purchaser.  Such  payment  made  the 
vendOTi  ae  it  seesos  to  me,  stand  ^  seized^'  of  the  land,  ta  the 
use  of  the  vendee ;  and  if  it  did,  then  it  was  a  case  in  which, 
the  use  was  executed,  by  the  statute  of  uses ;  a  case  in  which 
the  legal  title  and  the  possession  were,  by  that  statute  trans- 
ferred to  the  use.  But,  I  also  rather  think,  that,  even  if  the 
use  was  executed,  there  still  remained,  under  the  Registry 
Acts,  a  pourer— -a  cqpaciiy^^in  the  vendor,  to  convey  the  le- 
gal title,  in  a  certain  case ;  that  is  to  say,  in  a  case  in  which, 
the  purchaser  should  purchase,  without  notice  of  the  bond, 
and  should  duly  record  his  conveyance.  And  that  was  per- 
hiiB^diiB  case; 

Upon  the  whole,  the  conclusion,  to  which  the  Court  came, 
is^  that  it  is  not  true,  that  the  payment  of  the  purchase  mon- 
cf^  under  the  bond  for  titles,  had  the  effect  both  to  transfer 
the  legal  title,  from  the  vendor,  to  the  purchaser,  and  to  inca- 
4>acitate  the  vendor  from  subsequently  conveying  the  legal 
tidey  to  a  person  ignorant  of  the  existence  of  the  bond,  and 
^who  recorded  his  conveyance,  in  due  time.     The  Court 
tlwiilt^that  if  Allen,  the  second  purchaser,  took  a  convey- 
ance of  the  land,  founded  on  a  valuable  consideration,  with- 
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out  notice  of  the  previous  bond  for  titles,  and  recorded  that 
conveyance,  in  due  time,  the  conveyance  had  priority  OTei 
the  bond  for  titles.  And,  consequently,  the  Court  thinks, 
that  the  charge  was  erroneous,  and,  that  there  ought  to  be  a 
new  trial 

Ther^  is  nothing  in  Peterson  vs.  Orr^  (12  Go.  J  adve/se  to 
this  conclusion.  That  was  a  case  in  which,  the  persons  con- 
cerned were  all  parties  to  the  bond  for  titles,  not  a  case  in 
which,  there  were  two  sales  by  the  same  person.  No  doubt 
a  bond  for  titles  with  the  purchase  money  paid,  is  good 
against  the  obligor.  It  entitles  the  obligee  to  the  possesaon, 
as  against  the  obligor;  certainly,  in  equity;  and  if,  in  equity, 
then  also  at  law,  by  the  Act  of  1820,  which  says,  that  if  a 
party  conceives,  that  he  can  establish  his  case,  without  re- 
sorting to  the  conscience  of  his  adversary,  he  may  sue  at 
law,  and  shall  not  be  compelled  to  sue  in  equity.  And  w 
this  Court  has  repeatedly  held.  See  Dudley  vs.  Bradshow^ 
supra. 


Judgment  reveised 


Robert  Buchanan,  plaintiff  in  error,  vs.  Francis  M.  Fo*®» 

defendant  in  error.  , 

Moore  &  Thomas,  plaintiffs  in  error,  vs.  Robert  Bxtchahak, 

defendant  in  error. 

a  judgment  in  a  matter  of  discretion,  ought  not  to  be  disturbed,  vit^o^^ 
strong  reason. 

In  Equity,  in  Cass  Superior  Court     Decisions  at  chata* 
bers,  by  Judge  Crook,  May,  1859. 
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These  two  cases  were  heard  and  argued  together,  and  the 
decision  of  this  Court  being  predicated  upon  a  general  prin- 
ciple or  rule  of  law,  relating  to  the  discretion  of  the  presiding 
Judge  or  Chancellor,  it  is  deemed  unnecessary  to  state  all  the 
facts  contained  in  two  voluminous  records. 

Akin,  for  Buchanan. 

MiLNSR  &  Parbott,  contra. 

By  the  Court. — ^Bennino  J.  delivering  the  opinion. 

Dissolving  or  retaining  injunctions  is  very  much  matter  of 
discretion.  We  see  no  sufficient  reason  to  justify  interfer- 
ence with  the  way  in  which  the  discretion  was  exercised  in 
these  two  cases.  Therefore  we  shall  not  interfere.  A  judg- 
ment in  a  matter  of  discretion  ought  not  to  be  disturbed 
without  a  strong  reason. 

Judgments  affirmed. 


SjcEiTON   Napier,  et  aL,  plaintiffs  in  error,  vs.  Thomas  T. 

Napier,  defendant  in  error. 

A>  bequest  to  trustees  in  trust  for  a  son  and  his  wife  and  children,  and  then 

more  specifically  stated  to  be  for  "  the  use  of,  and  support  and  maintenance 

af  the  said  son  and  his  family,  and  the  support  and  education  and  teiUemeni 

of  tbe  children"— i«  a  gift  to  the  children  of  the  entire  beneficial  interest,  m^- 

Jed  to  the  support  and  maintenance  of  their  father  and  his  wife  and  family 

so  long  as  the  father  and  his  wife  and  family  may  live. 

In  equity,  in  Catoosa  Superior  Court.    Decision  by  Judge 
CnooM,  May  Term,  1859. 


J 
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This  was  a  bill  in  equity,  filed  by  Nathan  C.  Monioe  and 
Skellon  Napier,  next  friend  of  Thomas  N.  Maxwell,  a  miaoi, 
and  8<Mi  of  Manftedona  Maxwell,  deceased,  formerly  Napier, 
and  of  James  R.  DeLauney,  Mary  B.  DeLauney,  Zachariah 
T.  DeLauney  and  Virginia  P.  DeLauney,  minor  children  ai 
James  L.  and  Sarah  C.  DeLauney,  deceased,  formerly  Sarah 
C.  Napier,  against  Thomas  S.  Napier.  The  object  of  the 
bill  was  to  remove  the  defendant  as  trustee,  appointed  bjr 
the  Court  of  Chancery,  of  certain  property  derised  and  be- 
queathed in  the  last  will  and  testament  of  Thomas  Napier, 
deceased,  and  for  an  account,  &c. 

Defendant  answered  the  bill,  and  afterwards  complainants 
amended  their  bill,  stating  that  Eliza  B.  Napier^  the  former 
wife  of  defendant,  had  departed  this  life,  and  that  under  tbf 
decree  made  in  Bibb  Superior  Court,  that  portion  of  the  trust 
fund,  amounting  to  about  96,233,  which  had  been  set  apart 
for  her  use  during  her  life,  returned  to  and  became  a  fortion  of 
the  original  trust  fund,  for  the  purposes  contemplated  and 
provided  for  under  the  codicil  to  the  last  will  and  testament 
of  said  Thomas  Napier,  deceased,  and  that  complainants  are 
entitled  to  and  have  an  interest  in  said  fund.  That  said 
Thomas  S.  is  incapable  of  managing  said  trust  funds,  and 
that  he  be  removed  and  discharged  from  his  trusteeship^  kc 
The  amendment  further  states,  that  since  the  death  of  the 
said  Eliza  B.,  the  said  Thomas  T.  has  intermarried  with  Mrs. 
Celia  Price^  and  that  he  now  sets  up  and  claims,  that  his 
former  wife  having  departed  this  life^  that  he  is  entitled  to 
the  whole  of  said  fund,  absolutely,  as  her  heir  at  law,  she  hav- 
ing died  without  children ;  or,  that  under,  said  codicil,  it  be- 
longs to  his  preiient  wife,  for  her  siipport  and  ma^tenpnce 
daring  her  life. 

The  codicil  to  the  will  of  Thomas  Napier,  deceas^i  re- 
ferred to  and  relied  on  in  the  fcuregojng  amendment  is  as  fol- 
lows: 

''  In  relation  to  so  much  of  my.  properly  and  estatai  tmml 
and  personal,  as  is  embraced  in  said  bequests  and  provisiontf. 
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and  as  woiUd,  by  the  same,  if  unreyoked,  pass  to  my  son 
Thomas  T.  Napier,  I  do  hereby  give,  bequeath  and  demise 
said  property  and  estate,  and  alt  and  every  part  thereof, 
whether  real  or  personal,  to  my  sons,  Leroy  Napier  and  Skel- 
ton  Napier,  and  my  son-in-law,  Nathan  C.  Monroe,  as  trus- 
tee, and  in  trust  for  my  son  Thomas  T.  Napier,  and  his  wife 
and  his  children,  Leroy  Wiley  Napier,  Sarah  C.  Napier, 
Manfredonia  M.  Napier,  and  Thomas  C.  Napier,  and  any 
child  or  children  of  my  said  son,  Thomas  T.  that  may  here- 
after be  bom.  The  said  trustees  to  be  vested  with  the  legal 
estate  and  foil  control  of  said  property  and  receive  the  rents, 
issues  and  profits  thereof,  and  to  apply  the  same  to  the  use 
of  and  support  and  maintenance  of  my  said  son  Thomas  T. 
Napier  and  his  family,  and  to  the  support  and  education  and 
settlement  of  the  aforementioned  children  of  my  said  sou 
Thonms  T.,  it  being  my  will  and  desird  that  all  the  property 
that  would  have  fallen  to  my  said  son  Thomas  T.,  under  the 
aforementioned  revoked  bequests  and  provisions  of  said 
last  will,  should  under  this  codicil  vest  in  said  trustees,  in 
ttnat  afld  for  the  use  aforesaid  forever.'^ 

To  (his  amendment,  d^fendatit  demurred.  The  Court  sus- 
tained the  demurrer  and  dismissed  -  the  amendment,  and 
complainants  except,  and  assign  said  decision  as  error. 

D.  A.  Walker,  for  plaintiffs  in  error. 

J.  T.  McConnell;  and  W.  H.  Moohe,  contra. 

By  the  Court, — Stephens  J.   delivering  the  opinion. 

The  question  here  is,  whether  the  amendment  to  the  orig- 
inal bill  stated  such  fActs  as  showed  an  interest  on  the  part 
of  complainants  in  the  property  mentioned  in  that  amend- 
ment    The  Court  below  sustained  the  demurrer  to  the 
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amendment  on  the  ground,  that  the  facts  stated,  did  not  show 
an  interest    We  think  otherwise. 

We  think  that  under  the  codicil  to  Thomas  Napier's  will, 
all  of  that  property  which  under  the  original  will  would 
have  gone  to  Thomas  T.  Napier,  went  beneficially  to  the 
children  of  said  Thomas  T.,  subject  to  the  support  and  main- 
tenance of  Thomas  T.  himself,  and  his  wife  Eliza,  and  any 
family  he  might  hav^e,  so  long  as  he  and  she  might  respec- 
tively live.  It  is  given  in  trust  for  Thomas  T.  and  his  wife, 
(who  was  then  the  said  Eliza,)  and  bis  children  bom  and  to 
be  born ;  and  then  it  is  more  specifically  stated  to  be  for  ^  the 
use  of  and  support  and  maintenance  of  my  said  son  Thomas 
T.  and  his  family,  and  the  support  and  education  and  seiile" 
Tuent  of  the  children."  The  word  ''  settlement^'  is  a  control- 
ling one.  It  indicates  that  the  final  disposition  was  a  divis- 
ion among  the  children.  It  is  not  however  a  remainder  ia 
them  after  the  death  of  their  parents,  for  their  ^  support'^  and 
*^  education,''  were  immediate  purposes,  and  the  word  ^  set- 
tlement," which  conveys  their  latest  interest,  imports  a  pro- 
vision for  them,  while  their  parents  might  be  still  in  life. 
The  iffect  then  of  the  whole  codicil  was  to  vest  the  entire 
beneficial  interest  in  the  children,  subject  to  the  support  and 
maintenance  of  Thomas  T.  and  his  wife  and  family  as  afore 
said. 

It  is  not  necessary  to  consider  the  full  extent  of  the  altera- 
tions made  in  this  disposition  by  the  decree  in  Bibb  Superior 
Couit,  nor  to  consider  the  validity  of  that  decree,  for  these 
questions  were  not  argued.    It  is  sufficient  to  say  that  even 
under  the  decree,  that  part  of  the  property  which  was  set 
apart  to  the  wife  Eliza,  is  now,  by  the  terms  of  the  decree 
itself,  (she  being  dead,)  to  go  back  under  the  operation  of 
the  codicil.    That  is  to  say,  in  that  part  of  the  property,  tlie 
complainants  have  the  interest  which  has  just  been  pointed 
out  as  being  conferred  by  the  codicil,  the  complainants  being 
representatives  of  children.    This  is  sufficient  to  retain    tbe 
amendment  without  considering  whether  the  divergence 
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mude  from  the  codicil  by  the  decree,  as  to  the  part  assigned 
to  Thomas  T.,  is  valid  or  not 

Judgment  reversed. 


Emily  S.  Cameron,  et  al,  plaintiffs  in  error,  vs.  Sena  S. 
Castlebebrt,  et  al,  defendants  in  error. 

Same  V9.  John  Webb  et  al. 

A  eaae  wai  referred  to  three  arbitratora,  ia  whichi  one  of  the  defences  was, 
the  ttatute  of  limitations.  The  arbitrators  on  one  piece  of  paper  made  an 
award  in  favor  of  the  plaintiff  in  the  case,  and  on  another,  a  statement,  that 
one  of  their  namber,  dissented  from  the  award,  on  the  statute  of  limitations. 

£1.]  StU^  That,  the  last  paper  was  to  be  received,  as  evidence  en  the  question, 
whether  the  arbitrators  had  decided  the  defence  of  the  statute  of  limitations. 

[2.]  Edd,  secondly.  That  the  paper  being  received  as  evidence,  it  showed, 
tliat  that  question  had  not  been  decided  by  the  arbitrators,  and,  therefore, that 
the  award  ought  to  be  rejected. 

[3. J  In  an  arbitration,  if  evidence  prejudicial  to  one  of  the  parties,  gets  before 
the  arbitrators,  without  the  knowledge  of  that  party,  and  is  considered  by 
the  arbitrators,  and  the  award  is  against  that  party,  the  award  ought  to  be  set 
aside. 

[4.]  If  one  award  is  dependent  on  another,  and  the  latter  falls,  it  carries  with 
it  the  former. 

In  Equity,  in  Troup  Superior  Court.  Tried  before  Judge 
SvLZ,  at  May  Term,  1859. 

These  two  cases  were  argued  together. 

The  first  was  a  bill  in  equity,  filed  by  Sena  S.  Castleberry, 
surviving  executrix  of  the  last  will  and  testament  of  Edward 
Castleberry,  deceased,  and  others,  against  Emily  S.  Cameron, 
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administratrix,  and  Thomas  G.  Simms,  administrator  of 
James  H.  Cameron,  deceased,  for  an  account  of  the  assets  of 
the  estate  of  said  Edward^  which  went  into  the  hands  of  the 
said  James  H.  Cameron,  deceased,  as  one  of  the  executors  of 
the  last  will  and  testament  of  said  Edward  Castleberry,  de- 
ceased. 

The  cause  being  called,  defendants  moved  to  reject  and 
set  aside  an  award  made  in  said  case,  by  Benjamin  H.  Big- 
ham,  Samuel  Reed  and  Benjamin  H.  Cameron,  on  the 
grounds : 

1st.  Because  said  arbitrators  have  not  decided  and  made 
their  award  on  all  the  points  involved  in  said  case. 

2d.  Because  said  arbitrators  have  not  agreed  on  said  award. 

3d.  Because  said  arbitrators  had  evidence  before  them  on 
the  part  of  complainants  of  which  the  defendants  had  no 
notice. 

4th.  Because  the  arbitrators  exercised  powers  not  delis- 
ted to  them  by  the  submission,  in  this,  that  they  decided  and 
awarded  that  the  fees  of  the  solicitors  for  complainants,  should 
be  paid  out  of  the  sum  awarded  to  be  paid  to  said  Sena  S. 
Castleberry,  by  the  defendants,  when  no  such  question  was 
submitted  to  said  arbitrators  by  the  order  of  Court,  or  the 
agreement  of  the  parties. 

5th.  Because  said  arbitrators  have  in  their  award,  commit- 
ted an  error,  both  in  law  and  fact,  as  appears  upon  the  face 
of  said  award. 

It  appeared,  at  the  hearing  of  the  foregoing  motion,  that 
the  award  was  signed  by  all  the  arbitrators,  and  dated  19lh 
March,  1859.  During  the  argument  a  paper  in  writing, 
signed  by  all  the  arbitrators,  dated  19th  March,  1859,  was 
read,  which  was  as  follows  : 

"  In  the  [case  of  Sena  S,  Castleberry,  executrix,  vs.  lEmily 
8.  Cameron,  administratrix,  and  Thomas  G.  Simms,  admin- 
istrator, we  are  of  the  opinion  that  the  statute  of  limitations 
and  the  doctrine  of  stale  demands,  do  not  apply  to  bar  a 
recovery  in  the  case.    We  are  convinced  that-  there  never 
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was  any  setUAment,  considered  final  by  either  of  the  parties^ 
between  James  H.  Cameron,  deceased,  and  John  T.  Thorn- 
ton, and  N.  G.  Slaughter,  or  either  of  them.    The  receipts 
tb^nselves  show  that  another  division  was  contemplated^  in 
which  the  amounts  then  received  were  to  be  brought  in. 
They  do  not  express  to  be  in  full  and  the  bonds  give^  are 
not  such  as  it  is  reasoni^ble  for  parties  to  give,  upon  a  final 
settlement,  of  what  they  think  is  all  that  is  coining  to  them 
from  an  estate.    They  eiach  contemplated,  that  it  might  be 
necessary  for  the  executor  to  use  the  money  in  the  further 
administration  of  the  estate.    They  evidently  look  to  an  im« 
pending,  existing  debt,  requiring  further  administration  to 
settle  it    We  might  rest  this  view  of  the  cas^  here,  but  there 
is  an  additional  view  calculated  to  remove  the  doubts  that 
n^ight  otherwise  hang  uppn  the  q^9stion :  Articles  of  a^pree- 
ment  between  the  parties  were  submiUed  to  us,  showipgpon- 
clusively^  that  aU  the  proceedings  in  reigard  to  the  estate^^ere 
to  be  held  subsidiary  to  a  final  settlement,  and  in  pursuance 
of  this,  the  settlement  in  question  was  made.    Theieforai  as 
t'hlf  ^^til^mmi  waa  not  final,  aiid  no  evidence  of  a  depi§l  of 
thd  (nist  by  Jwxns  S.  Camefop,  hptving  beep  a4flucefl,  i^ e  are 
coQstfuined  to  hold  thai  the  trust  still  contipuesiupop  hiaad- 
ministmtQxs,  and  attapb^  to  so  much  of  |he  e^tKio  of  Edwjafd 
Ca^tlebeiny,  as  can  be  found  in  the  possession  of  bis  r^^piw* 
smtatires.    Fwm  iMs  opinion^  as  r^E^ds  the  sti^tiite  of  Uini- 
tations,  it  is  due  to  Mr.  Bexgamln  H.  Cameron,  to  say,  he 
dissents.    Our  objecjt  in  this  case  being  to  mele  out  a  mMe- 
rial  and  substantial  compliance  with  law  and  the  justice  and 
eqnky  of  the  case,  and  Uie  great  preliminvy  question  to  the 
investigation  being  thus  settled,  we  will  not  wibarrass  our 
opinion  with  views  which  we  consider  to  be  unnecessary. 
^s  to  the  question,  whether  the  necessary  and  proper  parties 
Are  before  us,  we  know  that  in  our  deeree  we  can  so  frame 
atae  finding  as  to  reach  every  party  benefiiciaUy  interested,  and 
ftone  of  the  names  having  been  stricken  by  demurrer,  we 
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will  take  care  to  shape  our  award  so  as  to  reach  the  justice 
of  the  case. 

Upon  the  subject  of  allowing  commissions,  we  are  of  the 
opinion  that  the  estate  of  James  H.  Cameron  is  entitled  to 
theuL  We  concede  that  he  did  not  make  regular  returns^ 
and  recognize  the  law  in  all  its  severity  upon  delinquent 
trustees,  but  it  was  the  act  of  the  cestui  que  trust,  that  pre- 
vented him  from  so  doing.  It  was  an  agreement  by  adult 
parties,  and  substituted  for  the  requirements  of  law,  and  the 
equity ;  being  as  large  on  one  side  as  the  other,  and  the  ^  la- 
borer being  worthy  of  his  hire,"  we  award  him  commissions. 
These  are  the  legal  questions  in  the  case  upon  which  we  see 
fit  to  submit  a  written  opinion,  and  we  therefore  close  with 
the  remark,  that  if  there  be  any  point  upon  which  either  of 
the  parties  desires  our  opinion  reduced  to  writing,  upon  giv- 
ing us  ten  days  notice  before  the  first  day  of  the  next  Term 
of  Troup  Superior  Court,  we  will  comply  with  their  request 

It  appeared  that  a  copy  of  the  above  opinion  was  served 
on  defendant's  counsel,  with  a  copy  of  the  award.  It  also 
appears  that  the  agreement  referred  to  in  said  opinion  b<»e 
date  6th  January,  1841,  and  was  produced,  by  the  direction 
of  the  arbitrators,  by  Benjamin  K  Cameron,  one  of  the  arbi- 
trators, and  was  found  among  the  papers  belonging  to  die 
estate,  and  that  defendants  were  not  present  or  their  attor- 
neys, and  knew  nothing  of  this  evidence  being  before  Ibe 
arbitrators,  until  after  the  award  was  mada 

The  Court  refused  the.  motion  to  set  aside  the  awards 
but  ordered  the  same  to  be  entered  on  the  minutes,  and  made 
the  judgment  of  the  Court,  and  counsel  for  defeiidaots  ex- 
cepted.      .  •. 

« 

The  sedond  case,  was  a  motion  made  to  set  aside  an  award 
made  in  an  eqiiity  ciai^e,  pending  between  John  Webb,  and 
others,  complainants,  and  Sena  8.  Castleberry,  executrix  of 
Edward  Castleberry,  deceased,  and  Emily  S.  Cameron  and 
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Thomas  G.  Simms,  administrators  of  James  H.  Cameron, 
deceased.  The  award  was  made  by  the  same  arbitrators 
that  made  the  award  in  the  first  case  above  stated 

The  grounds  reh'ed  on  to  set  aside  the  award  in  this  case 
were,  that  the  arbitrators  had  not  decided  all  the  questions 
submitted  to  them ;  that  they  had  not  agreed  on  the  same, 
and  that  it  was  contrary  to  law  and  the  facts  of  the  case. 

In  this  case,  the  arbitrators  say,  ''our  opinion  is,  that  John 
Webb  and  Charles  Webb,  are  each  entitled  to  the  sum  of  fifty 
dollars,  as  children  of  Levitha  Webb,  and  that  Mary  Webb,  in 
the  same  right,  is  entitled  to  forty-three  dollars ;  it  appearing 
that  she  has  heretofore  received  a  credit  of  seven  dollars 
about  1st  April,  1850.  Because  of  superadded  words,  and  the 
general  intent  of  the  will  of  Edward  Castleberry,  we  con- 
clude, that  in  the  case  of  these  claimants,  the  testator  used 
the  word  "heirs  of  the  body,"  as  meaning  children.  "The 
executors  having  had  ample  time,"  &c.,  they  allow  interest 
on  these  legacies. 

The  Court  refused  to  set  aside,  but  ordered  the  award  to 
be  entered  on  the  minutes  and  made  the  judgment  of  the 
Court    Whereupon,  defendants  excepted. 

Ebskine  and  Simms,  for  plaintiff  in  error. 
HiLi«  and  Habris,  contra. 

By  the  Court — Bbnnino  J.  delivering  the  opinion. 

Did  the  Court  err,  in  overruling  the  motions  to  set  aside 
the  award  in  these  two  cases  ?    We  think  so. 

The  motion  in  the  first  of  these  two  cases,  will  be  the  first 
considered. 

One  of  the  defences  in  the  first  case,  was,  the  statute  of 
limitations.  If  that  defence  was  well  founded,  it  was  of 
course  a  bar  to  the  whole  suit.    The  question,  whether  it 
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was  or  was  not  well  founded,  was  therefore,  a  question  wbicl 
had  to  be  decided,  before  there  could  be  any  1^  award. 

One  of  the  grounds  of  the  motion,  was,  that  the  arbilxa- 
tors  failed  to  decide  this  question.    Therefore,  if  that  ground 
was  true,  the  motion  ought  to  have  prevailed. 
Was  that  ground  true  ? 

The  arbitrators,  when  they  served  the  counsel  for  the  plain- 
ti&  in  error,  with  a  copy  of  the  award,  also  served  them,  with 
a  copy  of  another  paper.  This  paper  the  arbitrators  abo 
returned  to  the  Court  along  with  the  award.  It  was  signed 
by  all  of  thera.  In  it  the  arbitrators  use  this  language ;  ^  we 
are  of  the  opinion,  that  the  statute  of  limitations,  and  doc- 
trine of  stale  demands,  does  not  ap^jly.'*  They  thea  give 
reasons  for  this  opinion.  They,  then,  say :  « From  this 
opinion,  as  regards  the  statute  of  limitations,  it  is  due  to  Mr. 
Bsojamin  H.  Cameron,  to  say,  he  dissents."  Was  this.  pa-> 
per  evidence  ?  for  if  it  was,  there  was  no  award  on  the  ques- 
tion of  the  statute  of  limitations — the  case  being  one,  in 
which,  the  concurrence  of  all  three  of  the  arbitrators,  i^as 
necessary,  to  an  award. 

We  think,  that  the  paper  was  evidence.  It  acoompaoied 
the  award ;  it  was  signed,  like  the  award,  by  all  the  arbicra* 
tors ;  it  was  in  award  language,  as  though  the  arbitrators  in- 
tended it  to  be  a  part  of  the  award ;  <^  we  are  of  the  optnien, 
&c ;  **  from  this  opinion,"  &c.  **  Cameron  dissents.'' 

Suppose  the  case  had  been  b^re  the  jury,  and  the  jury 
had  returned  into  Court,  with  the  two  papers,  on  one  of 
which  was  written ;  we  find  for  the  plaintiff,  (so  much  0  asid, 
on  the  other,  we  cannot  agree  on  the  question  of  the  statute 
of  limitations,  two-thirds  of  us,  think,  that  the  case  is  ^ot 
within  that  statute,  the  other  third,  think  that  it  is  wilhiu 
that  statute,  would  not  the  Court  have  to  recognise  both  |^« 
pers,  and  to  treat  the  latter,  equally  with  the  former,  as  evi- 
dence of  the  action  of  the  jury  ?    Most  certainly.    Indeed, 
either  party  to  a  case,  has  the  right  to  poll  the  jury,  aiiidaf 
pa  doing  so,  a  single  juror  answers,  that  he  did  not  agcee  to 
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what  vms  retamed,  as  the  verdict,  his  answer  is  evidence, 
and  what  was  received  as  the  verdict  is  rejected,  and  the  jury 
sent  back  to  make  a  verdict 

[1.]  We  think,  then,  that  the  paper  was  evidence.  (See  case 
of  the  South  Carolina  Railroad  vs.  Moore  4-  Philpot,  decided 
at  Savannah,  June  Term,  1859.) 

\Zj]  The  paper  being  to  be  considered,  as  evidence,  it 
showed,  that  one  of  the  arbitrators  dissented,  on  the  ques- 
tion of  the  statute  of  limitations, — a  question,  the  decision  of 
^hich  was  necessary,  as  the  defence  of  the  statute  of  limi- 
tations, is  one  that  goes  to  the  whole  case.  And  if  on  such  a 
question,  an  arbitrator  dissented,  the  dissent  vitiated  the 
*whoIe  award ;  and,  therefore,  the  Court  ought  to  have  regec- 
ted  the  award. 

4 

\  Our  conclusion,  then,  is,  tliat  this  ground  of  the.  motion, 
namely,  the  ground  that  the  arbitrators  had  failed  to  decide 
'the  question  of  the  statute  of  limitations^  was  a  good  ground, 
and,  therefore,  that  the  Court  erred  in  overruling  the  motion. 

This  would  suffice  for  the  case ;  bat,  we  think  it  best  to 
express  an  opinion  on  another  of  the  grounds*— the  ground, 
that  the  arJMtrators  had  evidence  before  them,  of  which  the 
losing  side  had  no  notice. 

[3.]  It  appears  from  this  same  paper  which  accompanied 
the  award,  that  the  arbitrators  took  into  consideration,  on 
the  question  of  the  statute  of  limitations,  a  certain  writing, 
of  which,  they  thus  speak,  in  that  paper.  '*  Articles  of 
agreement  between  the  parties  were  submitted  to  us,  show- 
ing conclusively,  that  all  the  proceedings  in  regard  to  the 
estate,  were  to  be  held  subsidiary  to  a  final  settlement." 
This  was  a  writing,  then,  which,  in  the  estimation  of  two 
of  the  arbitrators,  was  of  so  much  value,  that  it  was  "  con- 
clusive" on  the  question  of  the  statute  of  limitations.  Ought 
such  a  T/riting  as  that,  to  have  gone  before  them,  without 
laotice  to  the  parties  against  whom,  it  was  to  operate  ?  We 
think  not.  And  yet,  it  appears,  that  it  did  go  before  them, 
that  it  was  placed  before  them  by  one  of  themselves.    What 
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ought  to  be  the  consequence  ?    That  the  award  should  be 
rejected.    So  we  think.    Such  a  matter  would  be  sufficient  . 
to  require  the  rejection  of  a  verdict. 

It  is  unnecessary  to  consider  the  other  grounds  of  the  mo- 
tion. 

So  much  for  the  motion  in  the  first  of  the  two  cases. 

I  proceed  to  the  motion  in  the  second  of  the  two  casea 

Did  the  Court  err,  in  overruling  the  motion  to  set  aside 
the  award  in  that  case.    We  think  so. 

The  award  in  that  case,  had  to  fall  with  the  fall  of  the 
award  in  the  other. 

It  appears,  that  the  two  cases  were  submitted  to  the  same 
arbitrators,  at  the  same  time,  under  the  same  order  of  Court; 
and,  that  the  two  were  considered  together,  by  the  arbitratoxs, 
and  decided  by  them  at  the  same  time,  the  1 9th  of  October, 
1859.  It  appears,  that,  in  the  second  case,  they  awarded, 
that  the  plaintifis  in  error  ^hould  pay  the  defendants  io  erroTf 
certain  sums  of  money,  and  that  these  sums  were  to  be  paid 
out  of  a  sum  of  $3,773  16  cents,  which,  by  the  award  in 
the  other  case,  the  arbitrators  said,  tkey  found  and  awarded, 
to  be  in  the  hands  of  the  plaintiff  in  error,  *^  belonging  to 
the  estate  of  Edward  Castleberry,  deceased,  and  subject  to 
be  disposed  of  according  to  the  will  of  said  deceased."  The 
award  in  that  other  case,  having  been  set  aside  by  us,  there 
is  nothing  to  show,  that  the  plaintiffs  in  error  have  in  hand 
anything  out  of  which  to  pay  the  sums  awarded  in  this  case. 

In  short,  there  is  nothing  to  show,  that  the  award  ia  the 
last  case,  would  have  been  what  it  was,  if  the  award  in  the 
first,  had  not  been  what  it  was.  The  award  in  the  first  fall- 
ing, the  award  in  the  second,  ought,  therefore,  to  fali  with  iL 

[4.]  We  think  then,  that  the  award  in  this  second  case 
also,  ought  to  be  rejected. 

Judgment  reversed  in  both 
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John  B.  Wili^iaus  et  aL^  plaintLQb  in  error,  va.  Lovick  P. 

Garbisok,  defendant  in  error. 

it.]  When  the  allegations  are  stated  feebly  in  the  bill,  and  denied  strongly  in 
the  answer,  the  injunction  ought,  in  general,  to  be  dissolved. 

(2.]  Althoogh  the  relation  of  landlord  and  tenant  prevents  the  tenant  from  di8« 
j>BtJog  the  landIord*8  title,  yet  it  does  not  prevent  him  from  baying  up  a  title^ 
to  be  asserted  after  the  termination  of  the  tenancy  and  the  redelivery  of  the 
land. 

In  Equity,  in  Polk  Superior  Court.  Decision  by  Judge 
Hammond,  April,  1859. 

This  was  a  bill  filed  by  Lovick  P.  Garrison,  against  John 
B.  Williams,  Henry  M.  Williams,  and  Edward  D.  Chisholm, 
and  alleges  in  substance,  as  follows : 

That  in  the  year  1852,  George  M.  Garrison^  the  brother  of 
complainant,  being  largely  indebted,  probably  insolreni,  and 
being  desirous  of  selling  the  tract  of  land  owned  by  him, 
and  upon  which  he  resided,  to  raise  money  to  pay  his  debts, 
sold  the  same  to  one  Joseph  Taylor,  one  of  his  creditors, 
and  also  representing  other  creditors,  in  payment  and  satis- 
faction of  said  debt.    That  complainant,  with  a  view  of  as- 
sisting his  brother  in  making  this  arrangement,  and  to  in- 
dnce  Taylor  to  take  the  land,  agreed  to  take  the  land  from 
Mm,  Taylor,  at  the  same  price  that  he  was  to  have  it  at ;  the 
price  being  01,201  75,  with  the  verbal  understanding,  that 
complainant  would  not  be  called  on  or  required  to  pay  the 
purchase  money  until  he  could  sell  the  place.    Under  this 
arrangement,  Taylor  purchased  said  land  and  took  a  deed 
therefor  from  George  M.  Garrison,  and  executed  to  complain- 
ant his  bond  for  titles,  and  took  complainant's  notes  for 
the  purchase  money.    That  complainant  afterwards  pur- 
chased another  lot  of  land  adjoining  the  settlement    After- 
Trards,  in  December,  1853,  complainant  sold  the  land  to  John 
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B*  Williams  for  $1,500,  1^1750  to  be  paid  25th  December, 
1653;  and  9750,  to  be  paid  25th  December^  1854^  and  took 
complainant's  bond  for  titles^  and  entered  into  possession  of 
the  premises^  and  paid  the  first  note  at  its  maturity.  That 
afterwards,  ascertaining  that  there  was  a  defect  in  the  title  U 
one  of  the  lots,  number  twenty,  said  Williams  filed  his  bill 
in  equity^  to  restrain  complainant  from  trading  the  note  which 
remained  unpaid ;  and  complainant  afterwards,  havii^  sued 
Williams  on  said  note^  he  amended  his  bill  to  enjoin  said 
action.  Pending  this  controversy,  and  in  settlement  of  the 
same,  complainant  and  said  Williams  rescinded  said  trade ; 
complainant  delivering  up  the  unpaid  note  and  refunding 
that  part  of  the  purchase  money  which  he  had  received,  aad 
Williims  delivering  up  the  bond  for  titles  executed  to  him 
by  compki'nant;  but  agreeing  to  remain  on  the  premises  ^s 
the  tenant  of  complainant 

That  at  (he  time  said  settlement  was  thus  mad^  between 
cdini^lairiant  undftaid  Williams,  he  had  ascertained  tixe  per- 
4oii  who  had  the  title  to  ^ftid  lot,  nuiftW  twenty,  to  wit,  one 
Flournoy,  and  that  eaid  John  B.  Wifiiams,  cotifbdemting  widi 
JiiS  son,  Henry  Williams,  and  Edward  D.  Cfalshohn;  pirr- 
cNas^d  said  lot  from  Plournoy,  for  a  very  sttiaH  amonn^  and 
had  the  thles  executed  to  s«td  Henry  WilUatos.  And  that 
in  fdrtherance  and  consumndation  0f  this  arrangement  to  de- 
ftaufd  complainant,  an  action  of  ejectment  was  ins^ted  t^ 
said:  Henry,  against  said  John  %  Williams,  for  the  recoitry 
<x{  said  lot,  and  that  complainant  came  in  ahd  was  made  a 
patty  defendant.  The  bill  prays  that  said  action  of  eject- 
ment be  enjoined,  and  that  upon  tlie  payment  by  comj^n- 
ant  to  said  John  B.  Williieuns  of  the  amount  he  paidFloomoy 
for  said  lot,  that  he  be  ordered  and  decreed  to  convey  tlie 
same  to  coiiiplainant. 

The  defendants  answered  the  bill,  and  moved  to  dissoire 
the  injunction;  upon  the  ground  that  all  the  equity  hsS 
fifl] jr  denied  arid  sNirorn  o£ 
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The  Court  overruled  the  motion  and  retained  the  injunc- 
tion, and  counsel  for  defendants  excepted. 

Chisholm  &  Waddell,  for  plaintiflb  in  error. 
P][SLX>£R  &  Brotles,  contra. 


By  the  Court — Bbnnixg  J.  delivering  the  opinion. 

4 

Did  the  Court  err  in  overraling  the  motion  to  dissolve  the 
injunction  ?    We  think  so. 

We  think  that  if  there  was  any  equity  in  the  bill,  it  was 
very  fully  sworn  oflf,  by  the  answer. 

The  bin  contains  this  statement ;  "  Your  orator  does  not 
know  of  his  own  knowledge,  whether  the  knowledge  of  the 
ownership  of  said  Flournoy,  came,  to  said  Williams,  before, 
or  after,  said  compromise,  but  believes  and  charges,  that  it 
was  before."  This  is  an  allegation  essential  to  the  equity  of 
the  bill;  and  it  is  in  a  very  weak  form.  It  is  put  on  mere 
lielief^  and  no  reason  is  assigned  for  the  belief. 

It  is  most  positively  denied  by  the  answer.    The  answer 
says,  that  "he,**  (John  B.Williams,)  never  did  ascertain  the 
triie  owner  thereoj^  until  after  the  said  settlement  of  said 
suit  bettveen  complainant  and  said  John  B.,  and,  that  at  the 
time  said  settlement  and  compromise  was  so  made,  the  said 
Jolin  B.  was  ignorant  of  the  ownership  of  said  lot'^    In 
another  place,  the  answer  says :    '^  These  defendants  most 
expressly,  and  positively  and  emphatically  deny,  that  they, 
or  either  of  them  knew  anything  whatever  of  the  ownership 
of  said  lot,  number  twenty,  before,  or  at  the  time  of  the  set- 
tlement and  compromise  aforesaid,   and  that  it  could   be 
bought  for  ^75,  or  any  other  sum,  latge  or  small.    Nor  did 
they 9  or  either  of  them,  know  of  the  existence  of  any  such 
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man  in  the  world,  as  John  Flournoy,  at  the  time,  or  before, 
the  said  compromise  was  entered  into." 

The  answer  goes  on  to  say,  in  still  another  place ;  ^  that, 
after  said  compromise,  the  said  John  B.  ascertained  from  a 
man  by  the  name  of  Maund,  that  he,  Maund,  ktiew  the 
owner  of  said  lot  of  land,  and  that  said  lot  could  be  had.'' 

[1.]  In  these  parts  of  the  answer,  there  is  a  full,  particular, 
and  positive,  denial  of  the  allegation  of  the  bill,  and  that  al- 
legation itself,  was,  as  we  have  seen,  but  weak.  And  we 
think,  that  as  a  general  rule,  when  the  equity-giving  allega- 
tions of  a  bill,  are  stated  weakly,  and  denied  strongly,  (he 
injunction  granted  on  those  allegations,  ought  to  be  dissolved. 
In  such  a  case,  there  is  no  probability,  that  there  exists  evi- 
dence, to  overcome  the  answer.  Why  then  should  the  in- 
junction be  retained  ? 

tt  was  argued  for  the  defendant  in  error,  that  at  the  time 
of  the  purchase  of  the  lot  by  Williams  from  Flournoy,  Wil- 
liams was  holding  the  land,  as  the  complainant's  tenant ; 
and,  that  the  relation  of  landlord  and  tenant  is  such,  that 
Williams  was  not  at  liberty  to  purchase  the  land  except  for 
his  landlord. 

[2.2  The  relation  of  landlord  and  tenant  is  such,  that  it, 
in  most  cases,  deprives  the  tenant  of  the  right  to  dispute  his 
landlord's  titla    Therefore,  in  most  cases,  the  tenant  is  not 
at  liberty,  to  refuse  to  redeliver  the  land  to  the  landlordy  at 
the  end  of  the  term.    But  we  do  not  know  of  any  principle 
which  prevents  the  tenant  from  buying  up  a  title  to  the  land  ; 
true,  there  may  be  a  principle  that  forbids  him  to  assert  that 
title,  during  the  term,  and  that  commands  him  to  deliver  up 
the  land  to  his  landlord  at  the  end  of  the  term ;  but  we  are 
not  prepared  to  say  that  there  is  any  principle  goes  further 
than  this. 

Eveq,  however,  if  the  counsel  for  the  defendant  are  righ^ 
the  answer  denies  the  ground  on  which  they  go.  Tho  sox- 
swer  says,  that  the  land  was  not  bought  by  the  tenant,  Jolxn 
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BL  Williams,  but  by  his  son,  Henry ;  and  the  answer  is  just 
as  full  and  positive,  in  this  respect,  as  it  was  in  the  other. 

In  any  view  of  the  case,  then,  we  think,  that  the  Court 
«ned  in  not  dissolving  the  injunction* 


Judgment  reversed. 


GASESB 

ABOU£D  ANI)  DETERMINED 

IN  THE 

AT  MILLEDGEVILLE, 

» 

NOVEMBER    TERM,    185». 

Preffeat—JOaBSU  H.  hVHSKUS,         \ 

AEKItY  L.  BENNnrO,  I  Jadccs. 

LINTON  STEPHENS,  ) 


StrsAN  W.  LiT£LT  and  HusBAKD^pIaintiflb  in  error,  Ts.TflroM- 
AS  B.  Harwell,  execittor,  defendant  in  error. 

DA  )^Ji6  proiMiM  oC  A  wai  made  Qpoo  puiy  Are  <i«ys  MItce  io  the  widow  ^  ihe 
testator,  at  a  time  when  she  is  in  a  norel  and  distressed  coadltion,  ia  not  pro  . 
b(|te  in  sokmn  form  as  to  her. 

« 

[2.] . A  will  bein^  revoked  by  the  subsequent  executien  ofiin  inoonsisieni  one, 
iait  rtfTired  by  the  wA^Xt  ftct  that  the  subsequent  will  is  itself  aAerwsrls 
?U»fiikcd? 

(^}  -A  win  Shaving  been  la/it  known  in  the  custody  of  the  testator,  a  ad  not  fottOd 
aAer  bis  death,  is  presumed  to  have  been  destroyed  by  him. 

Petition  to  revoke  probate  of  will  and  letters  tesUmmtaiy^ 
in  Putnam  Superior  Court.  Tried  before  Judge  Hahdkman, 
at  September  Term,  1859. 

3%is  was  a  prooeedii^g  before  tho  Court  of  Ordiimy,  on 
ptit  of  Susan  W.  Lively,  the  widow  of  Lewis  P.  Har- 
elip decMsed,  but  who,  since  his  death,  has  intermanied 
itfi  George  W.  Lively,  and  the  said  George  W.,  to  annul 
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and  revoke  the  probate  of  a  paper  pronounced  and  recorded 
as  the  last  will  and  testament  of  said  deceased  by  said  Conrt 
of  Ordinary,  upon  the  grounds  : 

1st  Because  said  paper  writing,  dated  15th  February,  1858, 
after  the  making  thereof,  was  in  the  lifetime  of  deceased  re- 
voked by  hiin,  by  the  execution  and  publication  of  a  will  of 
a  later  date,to-wit:  about  1st  July,  1858. 

2d.  Because,  after  the  revocation  of  the  will  of  15(h  Feb- 
ru8^^  1858,  the  same  was  never  republished  or  revived  by 
deceased. 

dd.  Because  the  paper  dated  15th  February,  1858,  is  not 
the  last  will  and  testament  of  deceased,  but  the  paper  of  1st 
July,  1858,  and  that  the  former  was  improperly  admitted  to 
record  and  probate.. 

4th.  Because  the  will  or  paper  of  July,  1858,  has  never  been 
produced  for  probate,  or  in  any  matter  put  in  issue. 

Thomas  B.  Harwell,  the  executor  of  the  will  of  Februaxy, 
1858,  and  to  whom  letters  testamentary  thereon  had  been 
granted,  on  being  served  with  a  copy  of  the  petition,  and  an 
order  or  rule  to  show  cause  why  said  probate  and  letteiB 
should  not  be  revoked,  appeared,  and  for  cause  why,  ice^ 
showed : 

1st  That  said  Susan  W.,  the  widow  and  heir  at  law  of  de- 
ceased, was  duly  cited  to  be  and  appear  at  the  Court  of  Or«» 
dinary,  where  and  when  said  probate  was  granted.     Tba:t 
she  failed  to  appear,  but  permitted  said  will  to  be  admitted, 
to  record,  expressing  herself  satisfied  that  the  same  should 
probated.    And  having  been  thus  made  a  party  to  said 
ceeding,  she  is  now  concluded  by  the  action  and  )udgm 
of  said  Court 

2d.  That  since  said  probate  and  the  granting  of  leUers 
tamentary  to  respondent,  the  said  Susan  W.  has  had  in 
session  and  under  her  control,  the  house  and  lot  and 
ture  devised  and  bequeathed  to  her  for  life,  in  and  by 
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will,  and  that  she  has  not  returned  or  made  an  offer  to  return 
the  same  to  respondent 

3d.  That  said  Susan  W.  has  recognized  respondent  as  the 
executor  of  said  will;  acqniesced  in  his  qualification,  and 
purchased  property  at  the  sale  made  by  him  as  executor, and 
received  from  him  the  twelve  months'  support  allowed  to 
her  by  law. 

For  the  foregoing  reasons,  respondent  submitted  that  said 
Susan  W.  was  estopped  from  contesting  said  probate  and  let- 
ters, and  from  moving  to  annul  and  revoke  the  same. 

Respondent  further  answered,  that  said  probate  should  not 
be  revoked,  because  said  will  was  not  revoked  by  Lewis  P. 
Harwell  in  his  lifetime ;  and  even  if  there  was  a  later  will, 
as  alleged,  the  same  had  no  revoking  clause — was  not  mate- 
rially diff<^rent  in  its  provisions  from  the  one  probated — and 
such  later  will  being  in  the  possession  of  deceased,  and  not 
found  since  his  death,  the  presumption  i»thathe  destroyed  it, 
and  thereby  revived  and  set  up  the  will  probated. 

After  argument,  the  Ordinary  dismissed  the  rule,  holding 
that  movants  were  estopped  by  the  proceedings  had  upon 
the  probate;  and  holding  further,  that  said  probate  was  in 
solemn  form.  From  this  decision  movants  appealed,  and 
the  cause  being  transferred  to  the  Superior  Court,  came  on 
for  trial  at  September  Term,  1859.  At  the  conclusion  of  the 
testimony,  and  after  argument^  the  Court,  at  the  request  of 
counsel  for  respondent,  charged  as  follows : 

IsL  That  when  chation  is  duly  issued  to  the  heir  at  law, 
and  served,  to  appear  and  witness  the  probate  of  a  will,  and 
the  will  is  proven  by  a  public  examination  of  the  witnesses 
in  Court,  the  probate  is  in  solemn  form  as  to  said  heir  at  law. 

2d.  That  the  proof  of  the  execution  of  a  later  will  and  of 
its  contents,  does  not  revoke  the  probate  of  a  prior  will,  made 
in  solemn  form,  unless  the  original  is  proved  to  have  been 
lost  or  destroyed,  or  fraudulently  suppressed. 

3d.  That  the  probate  of  a  prior  will  is  not  revoked  by  a 
later  will,  unless  the  original  or  a  copy  of  the  same  is  sought 
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to  be  set  up  by  some  one  having  an  interest  under  it,  and  is 
propounded  for  probate  in  lieu  of  the  prior  will. 

4th.  That  when  a  will  is  proven  to  have  been  delivered  to 
the  testator  imnnediately  after  its  encutiouj  and  deposited  by 
him  among  his  valuable  papers,  and  after  his  death  diljgf^t 
search  is  made  for  it  and  it  cannot  be  found,  the  presHipih 
tion  of  law  is,  that  the  testator  himself  destroyed,  ^pd  tl^e^* 
by  revoked  it,  and  the  onus  is  cast  upon  the  party  sefHafig 
to  set  it  up,  to  show  that  it  was  destroyed,  or  f];an^u^|ly 
suppresised  or  lost. 

$lb.  That  by  the  Ecclesiastical  Law,  a  Mter  will  doffS;^ ot 
re^voke  a  prior  will,  unless  there  is  ^u  i^prjs^s  revocjajipiy 
d^^e,  or  a  conflict  in  the  two  provision's  i^f  the  two  \^]^ ; 
and  in  that  event,  whether  the  revQCHtipn.pf  Ihe  Ijist  wiUs^ts 
up  or  revokes  the  prior  will,  is  a  que^lM^n  of  iqtentiQn  to  be 
IflAto  the  jury. 

To  the  first  four  ibregoiog  charges  givrm,  as  r^vfisted, 
counsel  for  movants  excepted. 

The  jury  found ifor  the  respondent;  wbemitp^Pf  QQUM^el 
£Mr  movants  moved  for  a  new  trial  upon  the  ieUpW]ii|«mii9i^ 

Isl.  BAcause  the  verdict  was  contrary  to  law  mA  the  w- 
td^jace. 

^d.  Because  the  first  request,  as  given  in  charge,  aUbf  qgb 
oekrect  as  a  general  legal  proposition,  yet,  under  tbe  fiM^  of 
the  case,  being  a  proceeding  not  for  a  second  probate^  but  to 
revoke  one  already  granted,  tended  to  mialfiad  the  jury,  and 
to  induce  them  to  believe  ti^t  the  presiding  Judge  held,  that 
die  probate  was  mot  o|ily  in  solemn  fonn,  but  thatit  eMc^pfld 
piftintiflb.from  moving  to  ievx>ke  it,  even  after  the  proof  of  a 
later  will  revoking  the  one  admitted  to  probate. 

3d.  Because  the  chazge  of  the  Court,  in  the  language  of 
tbo  second,  third  and  fourth  requests,  was  ^rroitepAs. 

The  Court  overruled  the  motion,  and  i^iised  a  new  trial  5 
to  which  decision  counsel  for  movants  excited,  andAsaigned. 
the  same  as  error. 
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W.  McKinly;  and  J*  W.  Hudson,  for  plaintiffs  in  error. 
E,  A.  &  J.  A.  NisBEr,co;2//Y/. 

By  the  Court. — Stjkpiikxs  J.  delivering  the  opinion. 

Error  is  assigned  in  this  case  on  the  first  four  charges  giv- 
>^n  by  the  Judge. 

[1.]  The  first  charge  gives  correctly  the  abstract  law  as  to 
^vhat  constitutes  probate  in  solemn  form,  but  we  think  it  was 
error  Xo  give  that  charge  in  this  case,  because  there  were  not 
facts  which  could,  as  we  think,  have  authorized  the  jury  to 
conclude  that  the  probate  which  was  attacked,  had  been 
made  in  solemn  form.   The  widow,  in  this  case,  had  biit  five 
days  notice  of  the  time  when  the  will  would  be  propouniled, 
and  we  do  not  think  that  was  sufficient  notice,  under  the  cir- 
cumstances.    True,  there  is  no  time  prescribed,  so  far  as  we 
are  informed,  but  a  reasonable  time  has  sClways  been  required 
by  the  Courts.      We  do  not  think  that  five  days  was  a  rea- 
sonable notice  to  a  woman  who  had  been  very  recently 
thrown,  perhaps  for  the  first  time  in  her  life,  upon  her  own 
business  talents,  under  circumstances  of  such  affliction  as 
would  naturally  draw  her  thoughts  away  from  subjects  of 
business.    This  was  a  very  important  matter  to  her,  and  five 
days  was  too  short  a  period  for  one  in  her  novel  and  dis- 
tressed condition  to  make  the  necessary  preparation  of  pro- 
curing skillful  counsel,  and  looking  up  evidence.    This  view- 
is  greatly  strengthened  by  analogy.    In  the  Superior  and  In- 
ferior Courts  of  this  State,  the  party  defendant  is  allowed 
tvienty  days  within  which  to  make  up  his  pleadings,  and 
then  six  months  afterwards  to  prepare  his  evidence.    Even 
in  Justices'  Courts,  whose  jurisdiction  is  limited  to  very  small 
and  comparatively  unimportant  amounts,  the  defendant  has 
ten  days  for  the  preparation  of  his  pleadings,  and  a  month 
afterwards  to  prepare  his  evidence.    Here,  a  matter  of  great 
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consequence  was  in  issue,  and  Mrs.  Harwell  was  required 
to  procure  counsel,  make  up  her  pleadings,  and  hunt  up  and 
produce  her  evidence,  all  within  the  short  space  of  five  days. 
There  is  obviously  some  limit  to  the  shortness  of  a  valid  no- 
tice— nobody  will  say  a  minute  or  an  hour  will  do — and  we 
are  constrained  to  think  that  the  time  allowed  in  this  case 
was  unreasonably  short  There  was,  therefore,  no  evidence 
to  authorize  the  jury  to  consider  that  there  had  been  a  pro- 
bate in  solemn  form,  and  that  issue  ought  not  to  have  been 
submitted  to  them. 

The  second  charge  was  founded  on  the  first,and  ofcourse 
falls  with  it.  There  had  been  no  probate  in  solemn  form, 
and  it  was  error  to  base  a  charge  on  the  theory  of  such  a 
probate. 

[2.]  The  third  charge  is  manifestly  inconsistent  with  the 
fifth,  which  certainly  presents  the  law  for  the  executor  as  fa- 
vorably as  it  exists.  This  third  charge  relates  to  the  revocation 
of  probate  generally,  probate  in  common  form  as  well  as 
probate  in  solemn  form.    Bearing  this  in  mfnd,  its  inconsis- 
tency with  the  fifth  charge  is  easily  shown.      Now,  probate 
in  common  form  does  not  bind  the  heir,  nor  doeis  even  pro- 
bate in  solemn  form  bind  her,  when  the  revocation  is  sought 
on  the  discovery  of  a  later  will  which  was  not  known  at  the 
time  of  the  probate.    And  when  she  is  not  boundh^  the  pro. 
bate,  she  may  have  it  revoked  for  any  cause  which  would 
have  defeated  it  at  first.    This  charge  then  is  equivalent  to 
an  assertion  that  the  probate  of  a  will  can  not  be  defeated  bj 
showing  that  a  later  inconsistent  will  was  executed,  unless 
that  later  will  be  propounded  for  probate,    ^'ow,  suppose 
the  later  will  to  have  been  revoked — if  so,  }7  cannot  be  pro- 
pounded for  probate,  and  yet,  according  to  the  propositioD 
contained  in  the  fifth  charge,  it  may  defeat  the  probate  of 
the  t>lder  will,  according  as  the  last  was  revoked  with  an  io- 
tention  to  revive  the  first  or  not.     That  is  to  say,  the  third 
charge  asserts  that  a  later  will  can  not  defeat  the  probate  of 
a  prior  one,  unless  the  later  is  itself  carried  to  probate ;  while 
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the  fifth  charge  asserts  that  the  later  will,  without  being  of* 
fered  for  probate,  may  or  may  not  defeat  the  prior  one.   This 
third  charge  then  is  inconsistent  with  the  fifth.    But  the  ma- 
terial inquiry  is,  whether  it  is  inconsistent  with  the  law  ? 
We  think  it  is ;  for  we  think  the  fifth  charge  gives  the  law 
quite  as  favorably  to  the  executor  as  he  was  entitled  to  have 
it    There  was  no  error  assigned  upon  the  fifth  charge,  and 
we  shall  not  deliver  any  judgment  on  it ;  but  as  the  ques- 
tion involved  in  it  was  thoroughly  argued  by  both  sides,  I 
will  state,  for  a  future  guide  in  discussing  the  point,  what  was 
the  inclination  of  Judge  Bxkring  and  myself  (Judge  Lump- 
KiH  being  absent),  and  I  will  add  that  subsequent  reflection 
and  examination  of  authorities  have  strengthened  my  own 
impressioB.    It  has  been  a  long  mooted  question  whether  the 
single  fact  of  the  revocation  of  a  subsequent  will,  revives  a 
prior  revoked  one.    The  argument  in  favor  of  the  revival  is 
this :  The  first  will  would  be  good  but  for  the  last  which 
revokes  it,  and  this  last  being  itself  afterwards  revoked,  be- 
comes a  nullity — has  noefiect  whatever,  and  of  course  leaves 
the  prior  will  unaffected.    And  it  is  analogized  to  the  case 
of  a  statute  revived  by  the  repeal  of  another  which  had  re- 
pealed the  first    Such  is  the  rule  of  the  common  law  in  the 
case  of  statufeSf  but  the  civil  law  is  different,  and  so  is  the 
good  reason  of  the  thing  different      Where  a  principle  is 
scundf  it  ought  to  be  carried  to  all  strictly  analagous  cases, 
unless  stringent  authority  forbids ;  but  if  the  principle  heun- 
soundy  analogy  ought  not  to  be  allowed  to  carry  it  to  a  single 
case  beyond  the  imperative  demands  of  authority — the  cases 
ia  which  it  has  been  already  planted  by  decisions.     Then  is 
it  a  sound  logical  principle  that  a  statute  is  revived  by  killing 
the  statute  which  bad  previously  killed  the  first  ?    Is  a  dead 
xnan  revived  by  killing  his  slayer?    Is  not  the  result  rather 
tbis :  whereas  you  had  at  first  one  dead  man,  now  you  haye^ 
tvrol    But  this  is  itself  but  an  analogy,  and  analogies^  are^ 
often  fallacious  iTrom  want  of  exact  parallelism  in  the.  two* 
cases.    Take,  therefore,  the]  case  before  ua    Uei^ei  are  tirc^ 
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wills  of  different  dates  and  inconsistent  provisions,  and  (he 
last  one^  in  point  of  date,  is  confessedly  revoked.      Which  of 
these  papers,  or  does  either  show  the  final  testamentary  mind 
of  the  testator  ?     I  say  neither  does.    The  last  one  does  not, 
as  is  admitted  by  everybody,  for  it  is  expressly  revoked.  How 
is  it  with  the  first  ?    That  contains  what  was  once  bis  mindj 
but  we  know  that  he  changed  that  mind  when  he  made  the 
last  one.     How  do  we  know  that  he  ever  reverted  to  it  ?    It 
is  said  that  he  changed  again  when  he  revoked  the   last 
This  is  true,  but  to  what  did  he  change  ?    The  case  is  this: 
he  had  a  scheme  and  abandoned  it  for  another,  and  then 
abandoned  the  second.    All  so  far  is  clear  and  satisfactory, 
but  can  you  go  further  and  say  that,  when  he   abandoned 
the  last,  he  returned  to  the  first?  If  these  two  schemes  com- 
prehended ALL  the  possible  dispositions  of  his  property,  then 
the  conclusion  would  be  a  logical  one,  that  when  be  aban 
doned  the  one  he  returned  to  the  other.    Bat  when  the  num- 
ber of  possible  schemes  in  every  case  is  legion,  you  can  n«t 
say  that  because  he  has  departed  from  any  one,  you  know 
his  mind  has  settled  upon  any  other  particular  one  out  of 
that  infinite  number.      The  whole  fallacy  lies  in  assaming 
that  the  two  papers  exliatist  the  subject.    It  seems  to  me  that 
the  abandonment  of  any  one  scheme  does  not  of  itself  afford 
the  least  indication  in  favor  of  any  other  particular  one  out 
of  an  infinite  number.    Then  it  can  not  be  said,  as  the  third 
charge  declares,  that  the  probate  of  a  will  can  not  be  defeated 
or  revoked  by  proof  of  a  later  inconsistent  will,  unless  the 
last  one  itself  goes  to  probate.    The  question  on  the  probate 
of  a  will  is,  whether  the  paper  propounded  contains  the  final 
testamentary  scheme  of  the  testator  ?     If  it  dont,  it  is  not  his 
will,  and  any  paper  which  shows  that  though  the  paper  pio- 
pounded  was  once  his  will,  it  had  ceased  to  be  so,  would  de- 
feat the  proposed  probate,  (without  rebutting  proof)  whether 
$uch  later  paper  were  itself  offered  for  probate  or  not. 

t^j  "^^^  fourth  charge  is  good,  so  far  as  it  relates  to  the 
presumption  of  the  destrnction  of  a  will  by  the  testator  him- 


MILLEDGEVILLE,  NOVEMBER  TERM,  1859.    517 

^         Collins  T8.  Collios. 

seUy  arising  from  the  fact  that  it  was  last  known  in  his  custo- 
dy and  can  not  now  be  found;  but  so  far  as  it  relates  to  the 
bniden  being  cast  on  the  person  seeking  to  set  up  the  missing 
will,  we  think  it  is  erroneous  for  two  reasons.  It  assumes  that 
the  caveatriz  was  attempting  to  setup  the  missing  will,  when 
she  was  in  fact  claiming  an  intestacy.  It  was  therefore  in- 
applicable to  the  case.  It  was  wrong,  also,  because  it  rest? 
upon  the  third  as  its  basis,  and  of  course  falls  with  it. 

Judgment  reversed. 


WaiGHT  Collins,    plaintiflf  in  error,  vs.  Jane  P.  Collins, 

defendant  in  error. 

Where  the  husband  has  a  clear  estate  of  twelve  thousand  dollars,  twcoty-ilve 
dollars  per  month  is  not  excessive  temporary  alimony  for  the  wife,  nor  is  five 
hundred  dollars  excessive  counsel  fees  for  her,  she  having  been  of  high  char- 
acter previonsly,  and  her  charocter  for  chastity  being  attacked  by  the  de- 
fence. 

Divorce  and  alimoi^,  in  Telfair  Superior  Court.     Decis- 
ion by  Judge  Love,  October,  1859. 

This  was  a  libel  for  divorce,  a  vinculo  matrimonii^  by  Jane 

P.  Collins  against  Wright  Collins,  her  husband.    The  grounds 

of  divorce,  as  set  forth  in  the  libel,  were  cruel  treatment,  and 

a  false  chai^  of  infidelity  and  want  of  chastity,  made  against 

hBT  by  her  husband,  and  driving  her  with  her  youngest  child 

from  his  house,  leaving  them  without  means  of  support 

Attached  to  the  libel  was  a  schedule  of  defendant's  prop- 
erf3r»  amounting  to  $17,355. 

The  defendant  answered, admitting  the  marriage  and  birth 
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and  ages  of  the  children,  as  alleged  in  the  libel,  but  denied 
that  the  youngest  child  was  his,  but  averring  that  it  was 
some  other  man's.  Admitted  the  correctness  of  the  schedule 
of  his  estate,  filed  with  the  libel,  but  alleged  that  a  part 
thereof  was  unpaid  for,  and  that  his  notes  were  outstanding 
for  the  same,  and  that  he  was  indebted  about  &ve  thousand 
dollars. 

Upon  hearing  the  libel  and  answer,  and  proof  on  the  part 
of  plaintiff,  that  defendant  was  worth  the  amount  contained 
in  the  schedule,  that  he  made  good  crops,  and  that  plaintiff 
had  no  separate  estate,  the  presiding  Judge  granted  the  fol- 
lowing order,  viz: 

''  It  is  ordered,  that  the  said  Wright  Collins  pay  over  the 
sum  of  five  hundred  dollars  for  counsel  fees  in  prosecuting 
the  said  divorce  case ;  and  that  he  pay  to  Jane  P.  Collins  the 
sum  of  twenty-five  dollars  per  month,  as  temporary  alimony, 
to  commence  from  the  first  day  of  September  iasf,  and  to 
continue  until  the  termination  of  the  said  divorce  cause.'' 

To  which  order  defendant  excepted,  on  the  ground  that 
the  amounts  ordered  to  be  paid  for  counsel  fees  and  alimoay, 
were  unreasonable  and  excessiva 

C.  B.  Cole  ;  and  J.  R.  Cochkan,  for  plaintiff  in  error. 

I.  L.  Harris,  contra. 

By  the  Cour/.— Stephens  J.  delivering  the  opinion. 

The  question  is,  whether  the  Judge's  award  to  the  wife 
of  twenty-five  dollars  per  month  as  temporary  alimony,  i^i:id 
five  hundred  dollars  as  counsel  fees,  was  so  excessive  %3  to 
be  set  aside  for  that  reason.    We  do  not  think  there 
such  excess  in  either  item,  as  requires  us  to  set  the 
aside.    With  a  clear  estate  of  twelve  thousand  dollars  in  tbe 
husband,  we  do  not  regard  twenty-five  dollars  as  aa  exces- 
sive monthly  allowance  for  the  wife.    A  lady  in  her  coadi- 


t 
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tioD  in  life,  might  very  reasonably  expect  to  be  indulged  with 
a  servant,  and  her  own  board  with  servant  hire  and  servant's 
board,  would  in  any  part  of  this  State,  leave,  out  of  twenty- 
five  dollars  per  month,  but  little  for  clothing — an  item  which 
is  not  to  be  entirely  overlooked. 

In  support  of  the  large  counsel  fees  allowed  in  this  case, 
it  must  be  borne  in  mind,  that  this  was  a  lady  who  had  pre- 
viously sustained  a  high  character,  and  that  that  character 
was  directly  put  in  issue  by  the  husband's  line  of  defence. 
As  nothing  can  be  dearer  to  a  lady  than  her  character  for 
chastity,  so  nothing  could  justify  greater  expense  \n  its  de- 
fence. 

Judgment  affirmed. 


William  L.  Moodt,  caveator,  plaintiff  in  error,  vs»  Thomas 
H,  Moody,  applicant,  defendant  in  error. 

fl.]  An  Appeal  from  the  Ck>url  of  Ordinary,  like  an  appeal  in  other  caseSi  carries 
up  the  whole  case  for  a  new  hearing  on  all  the  legal  evidence  that  can  be 
prodaced,  whether  such  evidence  has  been  produced  on  the  first  trial  or  is 
first  offered  at  the  appeal  triaL 

£2L3  In  passing  npon  rival  applications  for  letters  of  administration,  by  two  per- 
sons standing  eqaal  in  blood  to  the  intestate,  the  facts  that  one  of  the  sppli- 
«aotfl  has  been  advanced  to  the  extent  of  his  full  share  in  the  estate,  and  is 
aettiog  up  an  adverse  claim  to  property  which  was  in  possession  of  the  ia- 
testate  at  the  time  of  his  death,  are  facta  which  ought  to  be  admitted  in  evi- 
dence and  considered. 

• 

Caveat  to  granting  administration,  in  Morgan  Superior 
Oonrt    Tried  before  Judge  Hardeman,  at  September  Term, 
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This  was  an  application  to  the  Court  of  Ordinary  of  Mor- 
gan county,  by  Thomas  H.  Moody,  for  letters  of  admims- 
tration  on  the  estate  of  John  L.  Moody,  deceased,  the  fathei 
of  applicant.  William  L.  Moody,  another  and  only  other 
surviving  son  of  intestate,  filed  a  caveat  to  the  granting  said 
administration  on  the  grounds,  that  the  applicant  claimed  a 
large  part  of  the  estate  of  which  deceased  died  possessed^ 
and  which  claim  was  in  conflict  with  his  duties  as  adaxiais- 
trator  of  said  estate,  and  further,  because  said  Thomas  H. 
Moody  had  been  advanced  by  intestate  in  his  lifetime,  more 
than  his  share  of  said  estate,  and  had  no  interest  in  the 
same. 

The  Court  of  Ordinary  pronounced  in  favor  of  the  appli- 
cant, Thomas  H.  Moody,  and  awarded  the  administration  t^ 
him,  from  which  judgment  caveator  appealed. 

At  the  trial  in  the  Superior  Court,  caveator  proposed  to 
prove,  that  the  intestate,  John  L.  Moody,  died  possessed  of  a 
plantation  and  negroes,  stock  and  other  personal  estate,  worth 
about  seventeen  thousand  dollars,  and  over  which  up  to  the 
time  of  his  death,  he  exercised  sole  control  and  domioioi: 
as  bis  own  property.  That  of  the  whole  of  this  estate  said 
Thomas  L.  Moody  claims  to  have  been  the  owner  befon 
and  at  the  death  of  the  said  John  L.  Moody,  with  the  excep- 
tion of  a  small  portion,  amounting  to  about  twelve  hundred 
dollars.  He  further  proposed  to  prove  that  the  said  Thomas 
H.  had  received  advancements  from  deceased  in  his  lifetime, 
more  than  one-third  the  value  of  said  estate,  includiog  all 
advancements  made  by  deceased  to  his  children.  [It  ap- 
peared that  the  heirs  at  law  were  Thomas  H.,  the  applicant, 
William  L.,  the  caveator^  and  the  children  of  a  deceased  son 
of  intestate.]  All  of  which  the  Court  rejected,  and  refused 
to  allow  the  same  to  be  introduced  and  submitted  to  the  ju- 
ry, upon  the  grounds,  the  same  was  irrelevant  and  insuffi- 
cient, if  true,  to  disturb  the  decision  made  by  the  Ordinary 
To  which  ruling  counsel  for  caveator  excepted. 
The  jury  rendered  the  following  verdict:  "We  the  jury 
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find  in  favor  of  the  applicant,  Thomas  H.  Moody,  and  affirm 
the  judgment  of  the  Court  of  Ordinary  in  granting  to  him 
letters  of  administration  on  the  estate  of  John  L.  Moody." 

Whereupon,  counsel  for  caveator  tendered  their  bill  of  ex- 
ceptions assigning?  as  error  the  decision  iiforesaid. 

Joshua  Hill,  for  plaintiflf  in  error. 

Augustus  Reese,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

This  is  a  contest  between  two  brothers  for  administration 
on  the  estate  of  their  father.    William  Moody,  on  the  appeal 
trial,  offered  to  show  two  facts,  which  he  contended,  disquali- 
fied, or  tended  to  disqualify  his  brother  Thomas— one  was,  that 
Thomas  had  already  received  bis  full  share  of  the  estate  by 
way  of  advancement,  and  the  other  was,  that  Thomas  was 
setting  up  an  adverse  claim  to  the  larger  part  of  the  property 
of  which  the  father  died  possessed.    The  Judge,  excluded 
the  evidence,  but  we  think  it  ought  to  have  been  admitted. 
It  was  contended  in  argument  that  in  deciding  between  rival 
applicants  standing  in  the  same  degree,  the  Ordinary  is  cloth- 
ed with  a  discretion,  which  will  not  be  controlled,  except  for 
the  violation  of  some  rule  of  law.    We  do  not  think  this  is 
a  correct  view  of  the  subject    If  only  errors  of  law  in  the 
Ordinary  were  to  be  corrected,  the  remedy  would  be  certio- 
rari, and  not  an  appeal.    But  the  remedy  is  appeal,  and  by 
our  Act  of  1821,  (see  Cobb's  Digest,  497,]  appeals  from  the 
Court  of  Ordinary  are  to  be  tried  by  a  special  jury  ^^  in  the 
^anne  way,  and  under  the  same  regulations  as  other  appeals.'^ 
This  takes  up  the  whole  case  de  novo,  and  submits  it  to  the 
jury  upon  all  the  legal  evidence  which  is  produced  Men, 
without  regard  to  what  evidence  may  have  been  before  the 
Ordinary,  on  the  first  trial    Whatever  discretion  is  vested  in 
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the  Ordinary  is  passed  to  the  jury  by  the  appeal,  and  they 
ought  to  hare  submitted  to  them  all  evidence  which  ten^ 
to  illustrate  the  personal  fitness  of  rival  applicants,  no  less 
than  evidence,  showing  a  legal  disqualification  of  one  of 
them.  There  is  strong  reason  for  saying  that  one  of  the 
facts  offered  to  be  proven  in  this  case,  that  is,  the  fact  that 
Thomas  was  not  entitled  to  any  part  of  the  estate  remaining 
to  be  administered,  amounts  to  a  legal  disqualification  of  him 
in  a  contest  with  his  brother,  who  has  no  such  want  of  in- 
terest; for  letters  of  administration,  are  by  express  statute  to 
bt  granted  according  to  the  same  rules  which  govern  in  the 
distribution  of  estates.  Now,  if  he,  who  has  been  advanced 
his  full  share  can  have  no  further  part  of  the  estate,  can  he 
be  entitled  to  administration  against  one,  who  has  an  inter- 
est in  the  estate  ?  We  decline  to  say  that  the  fact  in  ques- 
tion  amounts  to  a  legal  exclusion,  but  we  do  say,  that  it 
ought  to  have  been  submitted  to  the  jury  as  bearing  at  least 
upon  the  personal  fitness  of  Thomas.  And  so  of  the  other 
fact>  that  he  was  claiming  for  himself  a  large  part  of  the 
estate  left  by  his  father.  If  this  were  true,  his  interest  was 
hostile  to  the  interest  of  the  estate,  and  estates  like  every- 
thing else  in  life,  are  generally  better  off  in  the  hands  of 
their  friends  than  in  the  hands  of  their  enemies. 


Judgment  reversed. 


James  M.  Reinhart,  plaintiff  in  error,  vs.  The  Statb  of 

Georgia,  defendant  in  error. 

[!.}  A  motion  in  arrest  of  jad^ment  can  be  sustained  only  ^npon  such  eauae  aa 
is  apparent  upon  the  face  of  the  record. 
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[^]  Where  a  copy  presentment  appears  from  the  minutes  of  Coort  to  hart 
been  estabtished  in  Ueu  of  a  lo»t  original,  and  the  defendant  is  tried  on  a  pa- 
per  which  purports  to  be  the  original,  ^ 

M^dt  That  it  does  not  appear  from  the  whole  record,  that  the  paper  was  not 
the  original,  for  the  paper  itself  which  is  a  part  of  the  record,  purports  to 
be  that  original  which  once  was  lottt,  its  presence  purporting  that  it  has  been 
ibnnd. 

[3.)  A  general  order  from  the  owner,  overseer  or  employer  of  a  f  lave  to  a  ten- 
dor  of  spirits,  requesting  him  to  let  theslare  have  spirits  in  reasonable  quaa- 
tity  whenever  he  wants  it,  is  no  justification  for  furnishing  any  quantity* 
however  smalL 

Indictment  for  furnishing  a  slave  with  spirituous  liquors^ 
and  motion  in  arrest  of  judgment,  and  for  new  trial  In 
Laurens  Superior  Court,  before  Judge  Hansxll,  at  October 
Term,  1859. 

At  the  October  Term,  1857,  of  Laurens  Superior  Court, 
four  presentments  were  made  by  the  grand  jury,  against 
James  M.  Reinhart,  the  plaintiff  in  error,  all  for  furnishing 
spirituous  liquors  to  a  slave.  At  the  April  adjourned  Term^ 
1859,  the  defendant  was  put  upon  trial  on  one  of  said  pre- 
sentments ;  he  waived  formal  arraignment,  and  plead  not 
gnilty.  Before  going  into  trial,  his  counsel  inquired  of  the 
Solicitor  General,  Edward  T.  Sheftall,  Esq.,  whether  he  was 
proceeding  on  the  original  presentment,  or  an  established 
copy,  to  which  the  Solicitor  General  replied,  that  he  was  pro- 
ceeding on  the  original,  which  had  heexy  mislaid,  but  which 
he  had  found.  It  appeared  that  all  the  presentments  had 
been  lost  or  destroyed,  and  copies  established  at  April  Term, 
1858,  upon  the  motion  of  the  Solicitor  General,  and  that 
defendant  had  been  tried  at  said  Term,  upon  one  of  said 
cases,  and  acquitted.  It  further  appeared  that  said  present- 
xnents  had  not  been  spread  out  in  full  on  the  minutes  of  the 
Court,  but  entries  thereon  of  each,  made  as  follows: 

««The  State,         ^ 

vs.  V     Furnishing  a  slave   with  spirituous 

James  M.  Reinhart  j  liquors. 

Special  presentment  of  the  grand  jury. 

DANIEL  H.  COOMBS,  Foreman." 
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The  trial  proceeded,  and  defendant  was  found  guilty. 
Whereupon,  his  counsel  moved  in  arrest  of  judgment,  upon 
the  ground,  that  he  had  not  been  tried  and  convicted  upon 
an  indictment  found  by  the  grand  jury,  nor  upon  a  legally 
established  copy  of  such  indictment 

At  the  same  time  counsel  for  defendant  moved  for  a  new 
trial  upon  the  ground  that  the  verdict  was  contrary  to  law 
and  the  evidence. 

Upon  the  argument  of  these  motions,  it  was  admitted  hj 
the  Solicitor  General,  that  the  indictment  was  only  a  copy, 
established  by  order  of  Court,  and  not  the  original  present- 
ment, as  he  had  supposed,  and  by  mistake,  had  stated  when 
going  into  the  trial 

The  Court  after  argument,  refused  both  motions,  and  de- 
fendant by  his  counsel  excepted  and  assigned  said  refusal  as 
erroi'. 

Da^i£l  &  Anderson,  far  plaintiff  in  error. 

Sol.  General,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

[1.  &  2.]  The  motion  in  arrest  of  judgment  in  this  case,  u 
founded  on  the  allegation,  that  the  defendant  was  not  tried 
upon  an  original  indictment  found  by  the  grand  jury,  nor 
upon  a  legally  established  copy.    The  record  discloses  that 
the  indictment  was  expressly  waived  by  the  defendant,  and 
thje  presentment  put  in  its  stead.    The  allegation  then  is 
answered  by  this  waiver,  unless  it  be  understood  as  an  alle- 
gation that  the  paper  on  which  he  was  tried,  was  not  aii 
original  presentment  nor  a  legally  established  copy.     Con* 
struing  the  allegation  in  this  sense,  it  is  unnecessary  to  con- 
sider whether  it  is  true  or  not,  for  it  is  sufficient  that  it  is  not 
shown  to  be  true  on  the/crcc  of  the  record.    It  is  a  well  set- 
tled principle,  that  a  motion  in  arrest  of  judgment  can  be 
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sustained  only  upon  such  cause  as  is  apparent  upon  the 
face  of  the  record.    The  effort  iu  this  case  to  show  the  (act 
by  affidavits,  is  a  confession,  (if  any  evidence  were  needed,) 
that  it  did  not  appear  upon  the  face  of  the  record.    The  pa- 
per on  which  the  trial  was  h^d,  purported  to  be  the  original 
presentment,  and  there  is  nothing  on  the  record  showing  that 
it  was  not  what  it  purported  to  be.     It  was  said  in  the  argu- 
ment, that  the  record  showed  the  original  had  been  destroy- 
ed or  lost    True,  but  it  did  not  show  that  being  lost,  it  had 
never  been  found.     If  found,  it  was  the  proper  paper  ou 
vhich  to  have  the  trial,  notwithstanding  a  copy  had  been 
^tablished  in  its  place.     The   paper  itself  is  a  part  of  that 
record  into  which  the  Court  had  to  look,  in  considering  the 
.notion  in  arrest  of  judgment ;  and  the  paper  purported  to 
be  the  original,  that  is  to  say,  it  purported  that  it  had  been 
jouncl.    There  is  nothing  else  in  the  record  inconsistent  with 
this,  and  there  is  nothing  there,  therefore,  to  support  this  mo- 
tion.    Had  a  motion  for  a  new  trial  been  made  on  the  ground. 
That  the  paper,  though  purporting  to  be  the  original,  was  not 
such,  nor  a  Irue  copy,  and  that  the  defendant  had  been  mis- 
led by  the  statement  of  the  Solicitor  Genera),  into  such  a 
mistake  as  could  have  Auri  him,  the  case  would  be  a  very 
different  one.    But  the  motion  for  a  new  trial  is  not  founded 
at  all  upon  this  matter,  but  only  on  the  ground,  that 

[3.]  The  verdict  was  unsupported  by  the  evidence.  There 
^as  an  abundance  of  evidence  showing,  that  the  defendant 
had  repeatedly  sold  liquor  to  the  negro  in  question  for  Ihis 
awn  use,  and  that  the  negro  had  drunk  the  liquor  in  his 
presence.  But  it  was  attempted  to  justify  this  selling  under 
a  general  verbal  order  from  the  employer  of  the  negro  to  the 
defendant,  to  let  the  negro  have  spirits  in  '^  reasonable  quan- 
tity," whenever  he  wanted  it.  It  may  be  remarked  that  this 
very  defence  shows  that  the  spirit  was  for  the  negro's  own 
use,  but  it  utterly  fails  to  show  legal  authority  for  the  sale. 
The  law  does  allow  the  owner,  overseer  or  employer  of  the 
slave,  to  furnish  him  such  quantity  as  the  owner,  overseer  or 
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employer  may  deem  beneficial  to  the  slave's  healthy  bat  the 
law  has  not  done  so  foolish  a  thing  as  to  put  this  same  dis- 
cretion in  him  who  sells  the  spirits^  nor  can  it  be  put  there 
by  delegation  from  him  who  has  it.  If  it  were  placed  there, 
the  quantify  supplied  would  generally  depend  much  less 
upon  its  ^^  reasonableness"  or  healthfullness^  than  upon  the 
amount  of  money  the  slave  might  happen  to  have.  How 
many  vendors  would  consider  that  a  purchaser  was  trans- 
cending the  limits  of  reason  or  health,  so  long  as  he  was 
paying  for  all  he  got  ? 


Judgment  affirmed. 


OiLLA  SandsbSi  plaintiff  in  error,  vs.  F.  S.  JomxsoVy  iefeud- 

ant  in  error. 

[1.]  A  note  though  giTen  on  Sunday,  and  giTcn  in  a  work  not  of  **  nectaitf  9r 
charity,"  is  yet,  not  within  the  Act  of  lltS2^  for  keeping  holy  the  Lord's  day, 
and  other  purposes,  if  it  be  made  otherwise  than  in  the  exercise  of  the  '* or- 
dinary callings"  of  the  parties  to  the  note. 

[S.)  On  the  party  pleading  the  said  Act  of  1762,  is  the  onus  of  showing,  that  the 
contract  resiMtcd,  was  made  by  the  parties  to  it,  in  the  exercise  of '*  worldly 
labor,  business,  or  work,  of  their  ordinary  callings." 

Attachment  and  assumpsit, in  Jones  Superior  Courf.   Tned 
before  Judge  Hardeman,  at  October  Term,  1859. 

This  was  an  attachment  by  F.  S.  Johnson,  plaintiff  beloWi 
against  Gilla  Sanders,  defendant  below,  on  the  following 
promissory  note^  to- wit : 
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0150.  Jones  County,  Gsorou,  Nov.  4th,  1854. 

Oa  or  before  the  first  day  of  January,  1856,  we,  or  either 
of  us,  promise  to  pay  F.  S.  Johnson,  or  bearer,  one  hundred 
and  fifty  dollars,  value  received. 

his 
(Signed,)  WILSON  X  SANDERS, 

mark, 
her 
GILLA  X  SANDERS, 
Witness.  mark. 

his 
Bbrbt  m  Sanders, 
mark. 

li  appeared  by  agreement  of  counsel,  that  the  note  sued 
oa  was  made  and  signed  on  Sunday,  5th  November,  1854. 
That  the  consideration  thereof  was  goods  sold  and  delivered 
to  Wilson  Sanders,  by  plaintiff;  that  said  goods  were  sold 
anterior  to  the  making  the  note,  and  on  business  days,  or 
days  other  than  Sundays,  and  that  defendant  signed  said 
note  as  security. 

Upon  this  testimony,  defendant  requested  the  Court  to 
charge  the  jury,  'Uhat  if  the  note  was  made  and  executed  on 
the  Sabbath  or  Lord's  day,  they  should  find  for  the  defend- 
ant, as  notes  made  and  executed  on  that  day,  are  void,  unless 
the  same  be  for  works  of  necessity  or  charity ;"  which  charge 
the  Court  refused  to  give,  but  on  the  contrary,  charged  the 
jory,  ^that  the  defendant  by  signing  the  note,  admits  its  con- 
sideration to  be  good,  and  that  the  note  before  them  is  legal 
and  collectable." 

To  which  charge  and  refusal  to  charge,  counsel  for  de- 
fendant excepted. 

The  jury  found  for  the  plaintiff  the  full  amount  of  the 

note,  and  counsel  for  defendant  tendered  their  bill  of  excep. 

tions,  assigning  as  error  the  charge,  and  refusal  to  chaige  as 

aforesaid. 
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Isaac  Hardeman,  for  plaintiff  in  error. 

R,  W.  BoNNERj  contra. 

By  the  Coiirt, — Benking  J.  delivering  the  opinion. 

Was  the  Court  below  right  in  refusing  to  charge  as  reques- 
ted ?     We  think  so. 

[1.]  If  the  note  was  given  otherwise  than  in  the  exercise 
of  "any  worldly  labor,  business,  or  work  of  the  ordinary'' 
'^  callings-^  of  the  parties  to  it^  the  note,  though  made  on 
Sunday,  was  not  within  the  Act  of  1762,  {Cobb  853,)  and, 
therefore,  was  not  rendered  void  by  that  Act.  The  request 
takes  no  notice  of  this  hypothesis,  but  assumes,  that  all  notes 
made  on  Sunday,  are  void,  except  those  made  in  "  works  of 
necessity  or  charity."  The  request  was,  therefore,  we  think, 
erroneous.  Drury  vs.  D^ontaine,  I  TaunL  131 ;  Bhxsame 
vs.  Williams^  3  B.  and  C,  233,  234  ;  Sandiman  vs.  Beach,  V 
B.  and  C,  96  ;  Rex  vs.  Inhabitants  of  TFhiirash,  7  B.  and 
G,  506  ;  Chitty  on  Con.  423. 

Was  the  charge  right  ?    We  see  no  error  in  it. 

[2.]  It  does  not  appear  from  the  evidence^  that  the  note 
was  made  by  the  parties  to  it,  in  the  exercise  of  *' worldly 
labor,  business,  or  work,  of  their  ordinary  callings;"  and  the 
onus  was  upon  the  defendant,  (the  plaintiff  in  error,)  to  show, 
that  it  was.  It  is  to  be  presumed,  that  all  persons  are  inno- 
cent until  it  is  shown,  that  they  are  guilty.  It  is  to  be  pre- 
sumed, therefore,  that  the  making  of  the  note  was  not  in  the 
exercise  of  the  ordinary  callings  of  the  parties  to  the  note, 
until  the  contrary  is  shown.  The  evidence  does  not  tell 
us,  what  was  the  ordinary  calling  of  any  of  those  par- 
ties— the  payee — the  principal — the  surety.  Theonns  then, 
standing  as  it  did,  and  the  evidence  being  as  it  was,  wethink^ 
with  the  Court  below,  that  the  note  was  to  be  r^^arded  as 
"  collectable." 

Thus  far,  the  aim  has  been,  to  show,  that  the  case  is  not 
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within  the  Act  of  1762.  Bat  even  if  it  were  within  that 
Act,  two  serioas  questions  would  remain — one,  whether  the 
note  would  be  void.  In  Comyn  vs.  Boj/er,  {Cro,  Eliz.,  485,) 
the  King's  bench  held,  that  a  contract  within  a  similar  statute, 
was  not  void.  That  Court's  view,  probably,  was,  that  the 
penalty  was  to  be  inflicted,  but  that  the  contract  was  to  be 
held  good.  And  it  is  difficult  to  suppose,  that  any  Legislature 
could  intend  to  aid  dishonesty,  by  allowing  parties  to  repu- 
diate their  obligations,  merely  because  incurred  on  Sunday. 
Bncouraging  crime  is  a  poor  way  to  punish  crime. 

The  other  question  is,  whether  the  Act  of  1762,  was  not 
repealed  by  the  10th  section  of  the  4th  article  of  the  Consti 
tution  of  Georgia.  Does  not  that  Act  give  to  those  ^'  religious 
societies,"  which  believe,  that  the  "  Lord's  day"  is  the  first 
day  of  the  week,  a  "  preference"  over  those  which  believe, 
iliat  the  "  Lord's  day"  is  the  seventh  day  of  the  week?  If 
:t  does,  it  is  in  conflict  with  that  section. 

These  questions  we  do  not  determine,  that  not  being  neces- 
iiary  in  the  view  we  take  of  the  case. 

Judgment  afBrmed. 


^Vmmomas  B.  Rain£s  and  Wife,  et  aL,  plaintiiis  in  error,  vs. 

Elisha  Pjbbrtman,  defendant  in  error. 

•  J.J  la  trover,  a  deeil  to  the  pUioUft',  from  one  who  has  no  .title,  cao  give  the 
plalntiflT  no  right  to  recover. 

r   ^3,4.1  Whea  the  existence  of  *aperior  evidence  is  shown,  inferior  evidence 
i^  not  adinissiUe,^uatII  it  is  also  shown,  thtl  the  superior  is  not  attsinsble. 

VOL.   XXIX. — ^.34 
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Trover  for  negroes,  in  Putnam  Superior  Court.  Tried  be- 
fore Judge  Hardeman,  at  September  Term,  1859. 

This  was  an  action  of  trover  brought  by  plaintiffs  in  error. 
against  the  defendant  in  error,  for  a  negro  woman  namedMa- 
lindaand  her  increase. 

The  defendant  pleaded  the  general  issue  and  the  statute 
of  limitations. 

Upon  the  trial  plaintiffs  proved  that  the  negroes  in  contro- 
versy were  in  the  possession  of  defendant,  and  held  and  used 
by  him  as  his  own  property.  He  further  proved  the  value 
of  said  negroes  and  their  hire.  That  defendant  got  Malinda 
from  David  Ferryman,  and  that  they  were  claimed  by  Nancy 
Ferryman  or  her  children,  the  present  plaintiffs.  That  Nan- 
cy Ferryman  died  in  1850.  That  plaintiffs  are  the  children 
of  David  and  Nancy  Ferryman.  That  they  had  no  children 
in  1828 ;  plaintiffs  were  born  after  that  year. 

Flaintiffs  then  offered  in  evidence  the  following  deed,  viz : 

"  Georgia,  Green  County.  . 

Know  all  men  by  these  presents,  that  I,  James  Fretwell,of 
the  county  and  State  aforesaid,  for  and  in  consideration  of 
the  sum  of  five  dollars  to  me  in  hand  paid,  as  well  sls  for 
the  good  will  and  affection  which  I  have  and  bear  to  Nancy 
Ferryman,  have  given,  granted,  bargained  and  conveyed, and 
hereby  give,  grant,  bargain  and  convey,  and  deliver  to  Cui- 
len  Fretwell,his  heirs,  executors  and  administrators,  in  rrnst 
for  the  sole  and  separate  use  of  the  said  Nancy  Peiryinan^ 
during  her  natural  life,  a  certain  negro  girl  named  Malinda 
about  15  or  16  years  of  age,  to  have  and  to  hold  said  n^o 
girl  Malinda  and  her  increase,  unto  him  the  said  Cullen  A» 
Fretwell,  bis  heirs,  executors  and  administrators,  for  the  sole 
use  and  benefit  of  the  said  Nancy  Ferryman,  during  her  nat- 
\iral  life,  and  at  her  death  the  right  and  title  of  said  negro 
girl  Malinda  and  her  increase,  to  go  to  and  be  vested  in 
such  children  as  the  said  Nancy  Ferryman  may  have  living 
at  her  death. 
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In  testimony  whereof  I  have  hereunto  set  my  hand  and 
seal.     This  5th  January,  1829. 

(Signed)  JAMES  FRETWELL.  [seal.] 

In  presence  of 
Jxo.  S.  Garey, 
James  S.  Park,  J.  I.  C.  G.  C" 

Defendant  objected  to  the  introduction  in  evidence  of  this 
deed,  unless  its  execution  was  first  proved,  it  not  having  been 
recorded  agreeably  to  law,  and  therefore  not  admissible  in 
evidence  without  proof  of  execution.  The  Court  sustained 
the  objection ;  whereupon,  plaintiffs  proved  the  execution  of 
said  deed  by  the  subscribing  witnesses  thereto,  as  well  as  by 
James  Fretwell,  the  donor,  and  closed. 

Defendant's  counsel  moved  for  a  nonsuit,  upon  the  ground 
that  plaintiffs  had  shown  no  title  to  the  negroes  sued  for,  the 
deed  from  Fretwell  not  being  evidence  in  itselfof  title  in  him| 
when  it  appeared  from  his  depositions  that  he  never  had  the 
possession  of  said  negro  Malinda,  and  there  being  no  evi- 
dence of  title  in  Fretwell. 

The  Court  stated  that  it  would  sustain  the  mction  for  a 
nonsuit  upon  the  case,  as  then  made  by  plaintiffs,  but  per- 
mitted them  to  adduce  further  proof,  and  to  proceed  with 
their  case.    To  which  ruling  plaintiffs  excepted. 

It  was  admitted  by  defendant's  counsel  that  Martha  Hen- 
derson, daughter  of  John  Henderson,  was  the  wife  of  James 
Fretwell. 

Plaintiffs  further  proved  by  the  depositions  of  Cullen  A. 

Fretwell  and  Elizabeth  Fretwell  that,  in  the  year  1824,  John 

Henderson,  the  father  of  Mrs.  Fretwell,  loaned  said  negro  Ma- 

linda  to  Nancy  Perryman.    He  said  to  deponents,  ^^that  he 

-iiras  taking  the  said  negro  girl  Malinda  to  loan  to  Nancy{Per- 

ryMn^T^i  sts  she  was  a  negro  he  had  given  to  his  daughter  Mar- 

fixB^*  and  they  saw  him  taking  her  down  to  Nancy.     Mar- 

xhA  Henderson  held  the  negro  by  will  and  deed  of  gift  made 

io  the  year  1823.     Elisha  Perryman  obtained   possession^of 
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said  negro  by  moving  David  Ferryman  and  family  into  his 
bouse  in  1881,  and  said  that  he  held  her  for  loaned  moDey— 
four  hundred  dollars — two  hundred  of  which  had  been  re- 
paid to  him.  James  Fretwell  was  the  brother-in-Ia\r  of 
Nancy  Ferryman,  and  was  perfectly  solvent  in  1829. '  That 
David  Ferryman  never  considered  the  negro  his^  but  said 
she  was  loaned  to  his  wife.  When  they  first  knewMalinda. 
in  the  year  1821,  she  was  in  the  possession  of  John  Hen- 
derson. 

Defendant's  counsel  objected  to  this  proof  going  to  the  jury, 
on  the  ground  that  it  appeared  from  the  answers  of  the  wit- 
nesses, that  Martha  Henderson  held  the  negro  by  will  and  a 
deed  of  gift,  referred  to  by  witnesses,  and  that  said  will  and 
deed  being  higher  evidence,  should  be  produced.  The  Court 
sustained  the  objection,  and  plaintiflfs  excepted. 

Flaintifis  then  offered  in  evidence  the  will  of  John  Hender- 
son, the  fifth  clause  of  which,  and  upon  which  they  relied, 
was  as  follows  : 

^'  I  confirm  unto  my  daughter,  Martha  Henderson  the  kiiid 
and  negroes  given  her  by  me,  in  a  deed  of  gift  bearing  date 
39th  July,  1823,  and  vest  in  her  the  right  of  said  negroes  add 
land.'' 

To  the  introduction  of  which  defendant  objected,  upon 
the  ground  that  reference  was  made  in  said  will  to  a  deed  of 
gift,  which  should  be  first  produced.  The  Court  snsfafcied 
the  objection,  and  plaintiffs  excepted. 

Flaintifis  then  proposed  to  show,  that  John  Henderson  had 
said  that  he  had  willed  Malinda  to  Martha  Henderson.  Up- 
on  objection,  the  Court  repelled  this  evidence,  and  plaillrift 
excepted. 

Plaintiffs  then  proposed  to  show,  that  defendant  bad  %A- 
mitted  the  title  of  James  Fretwell,  and  to  this  end  offmitf  Ibe 
depositions  of  certain  witnesses.  The  Court  refused, 
<)bjection,  to  allow  the  depositions  (o  be  read,  and  plaii 
excepted. 

Here  plaintiffs  cIosed,and  the  defendant  offered  noevi< 
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The  Court  charged  the  jury  as  follows :  *'  Plaintiff  in  tro- 
ver must  show  title  in  himself  before  he  can  recover;  and  in 
this  case,  if  they  should  believe  from  the  evidence, that  James 
Fretwelly  under  whom  the  plaintiffs  claimed,  was  not  in  pos- 
session of  the  property^  and  never  had  been  in  possession 
then  they  should  find  for  the  defendant."  To  all  of  which 
charge  plaintiff  excepted. 

The  jury  returned  a  verdict*  for  defendant;  whereupon, 
counsel  for  plaintiffs  tendered  their  bill  of  exceptions,  assign- 
ing as  enor,  the  rulings,  decisions  and  charges  aforesaid  ex- 
cepted to. 

JtTNius  Wingfield;  E.  A.  Nesbit,  for  plaintiffs  in  error. 

J.  Adams  ;  and  N.  <}.  Foster,  contra. 

By  the  Court. — Bennino  J.  delivering  the  opinion. 

Was  the  opinion  of  the  Court  below,  on  the  motion  for  a 
uoDsuit,  right  ? 

IIJ]  At  the  time  when  that  motion  was  madCt  the  only  ev- 
idence to  show  title  in  the  plaintiffs^  was  the  deed  from  James 
Fretwell  to  Cullen  Fretwell  conveying  the  slave  to  him  in 
trust  for  Nancy  Ferryman,  during  her  iife,  and  afterwards, 
/or  her  children.    And  there  was  evidence  to  show,  that 
James  Fretwell,  though  he  made  this  deed,  had  never  been 
ID  pos$ession«of  the  slave.    There  was  no  evidence  to  show, 
lli^t  he  then  had,  or  that  he  ever  had  had  any  title  to  the 
slave.    Thus  stood  the  case,  at  the  time  when  a  motion  for  a 
uopsuit  was  made.    The  Judge  announced,  that  he  would 
sustain  the  motion,  unless  further  evidence  was  offered.  And 
^i^e  think,  that  he  was  right.     The  plaintiffs  claimed  under 
James  Fretwell.    If  he  never  had  title,  he  could  give  them 
none.     He  never  had  title.    The  evidence  thereon,  being  the 
Therefore,  they  had  none. 
The  plaintiffs  then,  acting  on  this   announcement  of  the 
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Judge,  attempted,  by  farther  evidence,  to  show  title  in  James 
Fretwell. 

And  first,  they  offered  the  interrogatories  of  Cullen  and 
Elizabeth  Fretwell. 

These  two  witnesses  swore,  that  Martha  Henderson,  the 
daughter  of  John  Henderson,  became  the  wife  of  James 
Fretwell;  that  the  slave  Ms^Iinda,  originally,  belonged  to 
John  Henderson;  that  they  heard  him  say,  in  1824,  that  he 
had  given  Malinda,  to  his  daughter  Martha,  But  they  also 
swore,  that  he  made  this  gift  to  Martha,  by  will  and  deed  of 
gift.  The  Court  excluded  the'  interrogatories — holding  that 
the  interrogatories  showed  that  there  was  better  evidence  of 
the  gift  to  Martha,  than  the  sayings  of  John  Henderson,  viz: 
the  will  and  the  deed  of  gift.  And  we  think,  that  the  Court 
was  right.  It  is  true,  that  the  interrogatories  did  show,  that 
there  was  a  will  and  a  deed  of  gift  of  John  Henderson,  which 
conveyed  the  slave  to  his  daughter  Martha.  A  deed  or  a 
will  is  higher  evidence  than  sayings.  And  it  is  a  rule  of  law 
that  when  the  existence  of  superior  evidence  is  shown,  infe- 
rior evidence  shall  not  be  received,  until  it  be  also  shown, 
that  the  superior  is  unattainable.  It  was  not  shown,  that  the 
deed  or  will  was  not  attainable. 

[3.]  Secondly,  the  plaintiffs  offered  the  will  of  John  Hen- 
derson, of  which  the  fifth  clause  was  as  follows  : 

"  I  confirm,  unto  my  daughter,  Martha  Henderson,  the 
land  and  negroes  given  her,  by  me,  in  a  deed  of  gift,  bearing 
date  29th  July,  1823;  and  vest  in  her,  the  rigfit  of  said  ne- 
groes  and  land."     The  Court  held,  that  this  will  should  be 
excluded,  until  the  deed  of  gift  to  which,  it  refers,  should  be 
produced.    And  we  think,  that  the  Court  was  again  right 
The  will  did  not,  itself,  identify  the  negroes,  but  referred  to 
the  deed,  as  that  by  which  they  were  to  be  identified.    Tbe 
will,  therefore,  did  not,  by  itself,  show,  that  Malinda,  the  slave 
in  dispute,  was  one  of  the  negroes,  it  gave  to  Martha  Hen- 
derson ;  it  did  show,  however,  that  that  was  a  matter  to  l>e 
settled  by  the  deed.     On  that  point,  then — the  point,  wheth- 
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er  Malinda  was  one  of  the  negroes  covered  by  this  clause  of 
the  will  or  not — the  deed  was  the  highest  evidence.  The 
deed  was  not  produced ;  no  excuse  was  offered  for  its  non- 
production.  Under  the  rule  aforesaid  of  the  best  evidence, 
the  Court  was,  therefore,  we  think,  required  to  exclude  the 
will. 

[4.]  Thirdly,  the  plaintiffs  offered  to  establish  title  in  James 
Fretwell,  by  showing,  that  he,  Ffetwell,  had  said,  that  the 
girl  Malinda,  was  his;  in  other  words,  by  showing,  that 
Fretwell,  whilst  admitting,  that  he  had  never  been  in  pos- 
session of  Malinda,  yet  claimed  title  to  her.  This,  they  of- 
fered to  establish,  by  the  interrogatories  of  James  Fretwell 
himself.  In  those  interrogatories,  he  swore,  that  he  had  ne- 
ver had  possession  of  the  slave,  and  yet,  that  she  was  his  ; 
but  he  also  swore  to  matters  which  made  it  clear,  that  this, 
his  claim  to  the  slave,  was  a  claim  under  the  will  of  John 
Henderson.  That  will,  then,  was  better  evidence  of  his  title, 
than  his  verbal  assertion  that  he  had  a  title  under  the  will 

This  verbal  assertion  was,  therefore,  to  be  excluded,  under 
the  rule  aforesaid,  until  the  will  should  be  produced,  or  its 
non-production  be  accounted  for.  The  Court  did  exclude  it. 
We  think,  therefore,  that  the  Court  did  right. 

The  charge  of  the  Court,  was  but  a  repetition  of  the  opin- 
ion of  the  Court,  announced  on  the  motion  for  a  nonsuit 
The  charge  was,  therefore,  we  think,  right. 

In  conclusion,  it  may  be  remarked,  that  according  to  the 
disclosures  otthe  evidence  in  this  case,  the  title  to  the  slave, 
i3  not  in  Elisha  Ferryman,  but  in  the  legal  representative  of 
David  Ferryman.  Those  disclosures  show,  that  Elisha  re- 
ceived the  slave,  from  David,  to  secure  the  payment  of  a  loan 
of  f  400 — of  which  jSsoo  has  been  repaid ;  they  show  also 
that  the  hire  of  the  slaves  thus  far,  has  been  more  than  suf- 
ficient to  pay  off  the  remaining  fll200. 

Should  the  legal  representative  of  David,  recover  the  slaves, 
the  present  plaintiffs  may,  perhaps,  assert  against  him,  the 
title  which  they  have  been  trying  to  assert  against  Elisha 
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Perryman  ;  if  they  can  and  should  do  that,  they  may,  by 
bringing  forward  their  higher  evidence,  hare  better  success^ 
than  they  have  had  in  this  suit. 

Judgment  affirmed. 


MfiUNS^  CuBBiE  &  Sherwood,  plaintiffs  in  error^  vs.  Csosbt 

J.  HoRBiE,  defendant  in  error. 

Sii^s  C.  Hebrxno,  plaintiff  in  error,  vs.  Crosby  J.  Hobhe, 

defendant  in  error. 

An  appeal  from  a  confessiou  of  jodgraent,  reserving  the  right  of  appeal,  ia  gooft 
although  no  jaries  were  in  •^aiteadancc  on  the  Court  at  vhieh,  the  confes- 
sion was  made. 

Assumpsit,  in  Lownds  Superior  Court    Decision  by  Jod^ 
Cochran,  June,  1859* 

These  two  cases  being  against  the  same  party,  and  involT- 
ing  the  same  legal  questions,  were  heard  and  decided  together 

These  cases  were  brought  in  the  Inferior  Court,  and  at  ilie 
second  or  trial  Term  in  said  Court,  defendant  confessed, 
judgment,  reserving  the  right  of  appeal,  and  the  cases  were 
accordingly  transferred  to  the  appeal  in  the  Superior  Coarl, 
as  provided  by  law. 

Upon  the  call  of  the  cases  for  trial,  at  June  Term,  lS3d^ 
defendant  moved  to  dismiss  the  appeals,  on  the  ground  iVi^i, 
at  the  Term  of  the  Inferior  Court  when  the  confessions   of 
judgment  were  made,  no  jury  was  drawn  or  empanneled^ 

It  appeared  that  both  cases  were  issued  and  returnable  to 
the  February  Term,  1858,  of  Lownds  Inferior  Court.     TTbat 
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the  couct-house  of  said  county  was  burnt,  with  all  the  records 
of  .the  Courts,  in  June,  1858.  That  at  the  succeeding  regular 
Term  of  said  Inferior  Court,  on  the  first  Monday  in  August, 
1858,  it  being  the  trial  Term  of  said  causes,  no  jury  was  in 
at^ndance— none  having  been  drawn  or  empanneled — but 
a  majority  of  the  Justices  of  said  Court  were  present,  and  held 
the  Court  and  transacted  the  business  before  them ;  and  that 
these  cases  were  then  called  in  their  order,  and  plaintiiSs,  by 
their  counsel,  confessed  judgments  in  said  cases,  respectively, 
to  defendant,  reserving  the  right  of  appeal,  and  that  plaintiffs 

*  gave  the  bonds  required  by  law,  and  paid  all  cost,  &c. 

The  presiding  Judge  granted  the  motion,  and  dismissed 
the  appeal  in  both  cases,  on  the  ground  that  there  was  no 

jury  drawn  or  empanneled  at  said  Term  of  the  Inferior  Court, 
when  said  confessions  were  made  and  appeals  entered,  and 
consequently,  no  judgment  could  be  rendered  at  or  by  said 
Iiifj^r^r  Courtj  from  which  an  appeal  could  be  taken. 
To  which  decision  counsel  for  plaintifis  excepted. 

A,  P.  Wright  ;  and  Skwahd,  for  plaintiffs  error. 

MoMAN ;  and  Huktbh,  contra. 

By  the  Court. — Bennino  J.  delivering  the  opinion. 

Were  the  appeals  good  ?  I  f  so,  the  judgments  dismissing 
them,  were  erroneous. 

The  appeals  were  good,  if  the  confessions  of  judgment 
-wv^  good,  and  if  appeal  lies  from  a  confession  of  judgment — 
tbia  may  be  assumed. . 

The  confessions  of  judgment  were  good.  What  has  the 
presence  of  a  jury,  to  do  with  a  confession  of  judgment?  No- 
tluog.    Confession  of  judgment  is  a  substitute  for  verdict 

And  a  Court  is  a  Court,  notwithstanding,  it  lack  a  jury 
Many  judicial  acts  may  be  done  without  a  jury.  Receiving 
a  isonfession  of  judgment  is  one  of  them. 
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Appeal  lies  from  a  confession  of  judgment ;  at  least,  it 
does,  when  the  right  of  appeal,  is  reserved  in  the  confession; 
and  that  right  was  reserved  in  this  case.  Nisbei  vs.  LawsoUg 
1  Kelts/,  275  ;  5  Go.  298. 

We  think,  then,  that  the  judgments  dismissing  the  appeals 
were  erroneous. 

Judgments  reversed. 


Oliver  H.  P.  Bonner,  et  al.,  trustees,  claimants,  plainlifis  in 
error,  vs.  Kinchen  Little,  plaintiff  in  fi.  fa,,  defendant  in 
error. 

To  claim  cases,  where  there  is  a  legal  affidavit  of  claim,  and  also  a  legal  claim 
bond,  a  forthcoming  bond  is  not  necessary  to  the  hearing  of  the  daiffl—u^ 
the  claim  will  not  be  dismissed  upon  the  ground,  that  the  SheriiT&ai  loroed 
over  the  property  to  the  claimant  without  taking  a  forthcoming  bond. 

Claim,  in  Putnam  Superior  Court.    Decision  by  Judge 
Hardeman,  at  September  Term,  1859. 

This  was  a  claim  interposed  by  Oliver  H.  P.  Bonner  and 
Richard  W.  Bonner,  trustees  of  Nancy  C.  Andrews,  to  a  ne- 
gro woman  named  Mary,  levied  on  under  and  by  virtue  of  a 
fieri  facias^  in  favor  of  Kinchen  Little,  against  James  G* 
Andrews,  Thomas  G.  Andrews,  and  John  D.  Diomatarl-,  the 
negro  was  levied  on  by  the  Sheriff  as  the  property  of  James 
G.  Andrews. 

At  the  trial,  upon  the  call  of  the  case,  counsel  for  plaintiff 
infi.fa.,  Little,  moved  to  dismiss  the  claim  upon  the  ground 
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that  claimants  had  failed  to  give  or  file  a  forthcoming  bond, 
as  required  by  law  in  such  cases.  After  argument,  the  Court 
granted  the  motion  and  dismissed  the  claim,  to  which  decis- 
ion counsel  for  claimants  excepted. 

Junius  Wixgfield,  for  plaintiffs  in  error. 

George  T.  Bahtlett,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

We  think  it  is  very  plain  that  under  our  claim  laws,  the  claim 
is  perfectly  well  made  when  the  claimant  has  made  the  legal 
affidavit,  and.given  the  requisite  claim  bond  for  damages,  &c. 
The  forthcoming  bond  is  a  privilege  to  the  claimant,  and  not 
a  rec[uisite  with  which  he  must  comply.  By  it  he  has  a 
right  to  the  possession  of  the  property  until  the  sale ;  if  he 
can  get  that  possession  without  it,  that  is  a  matter  between 
him  and  the  Sheriff  not  affecting  in  the  slightest  degree  the 
interest  of  the  plaintiff  in  execution.  The  judgment  dis- 
missing the  claim  in  this  case,  must  be  reversed. 

Judgment  reversed. 


Gbeene  H.    Thompson,   plaintiff  in   error,  vs.  William  A. 

Wilson,  defendant  in  error. 

Knowledge  of  a  maUer,  was  acquired  by  an  attorney  at  law,  from  the  plaiotiflT, 
during  the  existence  of  the  relatioaskip  of  attorney  and  client,  between  him 
and  the  defendant. 

Held,  That  he  was  competent  to  testify  concernlog  the  matter,  as  a  witness  for 
the  defendant. 
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Assumpsit^  in  Greene  Superior  Court,  Tried  biefore  Judge 
HA9B»EKAJf,  at  September  Term,  1859. 

This  was  an  action  of  assumpsit  by  William  A.  Wilsorj, 
against  Greene  H.  Thompson,  on  a  promissory  note,  dated 
24th  May,  1855,  for  two  hundred  and  five  dollars  and  sixty- 
two  cents,  payable  one  day  after  date,  to  said  Thompson  or 
bearer. 

The  defendant  pleaded  the  general  issue,  and  failure  of 
consideration,  in  this,  that  the  property  purchased  of  plain- 
tiff  by  defendant,  and  which  constituted  the  principal  part  of 
the  consideration  of  said  note,  was  not  the  property  of  plain- 
tif^  but  owned  and  held  by  him  iu  partnership  with  another, 
aud  that  said  plaintiff  was  the  owner  of  but  one-half  of  the 
suxfi^f  whereasi  he  represented  that  he  waa  the  sole  and  exr 
clusiye  owner  thereof,  aud  defendant  purchased  upon  that 
repre^QntatiQB. 

A^the  trial,  plaintiff  offered  in  evidence  the  npte-sued  on, 
an4  closed. 

The  defendant's  attorney,  R  C.  Fuller,  Esq.,  offered  himself 
as  a  witness  for  defendant,  to  prove  that  the  consideration  in 
part  of  the  note  sued  on,  was  the  balance  of  the  purchase 
money  of  certain  horses,  buggies  and  other  things  incident 
to  a  livery  stable,  and  a  mail  contract,  the  knowledge  of  which 
facts  was  acquired  by  the  witness  from  the  plaintiff,  who 
voluntarily  brought  the  note  to  him  for  collection  after  be 
had  been  retained  by  defendant,  aud  communicated  the  facts 

propcsad  to  be  testified  to. 

Plaintiff  objected  to  the  witness,  and  the  testimony  pro- 
posed,  on  the  ground  that  he  was  an  attorney  in  tbecauae^ 
and  that  the  facts  proposed  to  be  testified  to,  came  to  his 
knowledge  during  the  existence  of  the  relationship  of  client 
and  attorney.  The  Court  sustained  the  objection  and  repel- 
led the  testimony,  and  counsel  for  defendant  excepted 

Defendant  then  called  the  plaintiff  as  a  witness^  wba,  up- 
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on  the  direct  examination,  testified,  that  the  note  sued  on 
was  given  for  the  balance  due  on  an  account  exhibited. 
That  the  discrepancy  between  the  amounts  of  the  note  and 
the  balance  of  the  account,  was  owing  to  another  small  note 
being  added,  due  to  him  by  defendant ;  that  he  signed  said 
contract;  that  his  brother  owned  one-half  the  property  at 
the  time  of  the  sale  to  defendant. 

Cross- Examined. — He  testified,  that  at  the  time  of  the  sale, 
his  brother,  D.  W.  Wilson,  was  his  partner,  and  owned  a 
half  interest  of  the  property  sold  to  defendant;  that  he  paid 
6ver  all  the  money  he  received  on  the  mail  contract  specified 
in  the  written  contract,  to  said  D.  W.  Wilson,  partner  of  de- 
iendant,  and  took  his  receipt  therefor ;  he  signed  said  con- 
tract exhibited  to  him  the  year  after  he  sold  the  property  spc- 
iii&ed  in  it;  he  sold  one-half  the  property  only ;  the  amounts 
charged  for  the  property  was  a  fair  value  for  the  entire  in* 
terest :  he  considered  the  whole  property  worth  a  thousand 
dollars  ;  cx)nsidered  the  mail  line  worth  a  thousand  doliiirs, 
hnx  8oId  his  interest,  being  a  half  interest  in  the  whole  prop- 
erty, for  one  thousand  dollars ;  that  he  has  run  the  mail  line 
specified  in  said  contract;  that  the  whole  income  was  $2fi00 
per  annum  ;  the  expense  of  running  about  ^ 1, 200  or  01,300 ; 
that  he  sold  the  note  prior  to  (he  suit,  and  took  it  up  again ; 
uever  told  defendant  that  he  would  not  make  him  pay  it ; 
never  told  the  purchaser  of  the  note  why  he  took  it  up.    He 
considered  the  whole  property  at  the  time  of  the  sale,  worth 
$3,000. 

Defendant  objected  to  all  such  parts  of  the  foregoing  testi- 
>iiony,  elicited  on  cross  examination,  as  went  to  show  that 
plaintiff  sold  only  a  half  interest  in  said  property,  on  the 
ground,  that  it  altered  or  varied  the  terms  of  the  written 
v^ontract 

The  Court*  overruled  the  objection  and  admitted  the  testi- 
iiiony,  and  counsel  for  defendant  excepted. 

Defendant  then  introduced  in  evidence  the  paper  or  ac- 
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count,    denominated  by   the  witnesses  the   ^^  written  con- 
tracts^ as  follows : 

G.  H.  Thompson, 

Bought  of  William  A.  Wilson, 
1855. 

May  «4th.     l  Hack, ?75 

2  sorrel  horses,  (Gumbo  and  Shanghai,) 

$75  each,         -         -  .      -        -        ?  150 
1  bay  mare,  (Puss,)    ...         -      65 

1  sorrel  horse,  (Fox,)        -        -        -        -    Sd 

2  old  Buggies,    -        -  .        .        -        75 

1  old  Barouche, 50 

1  bay  horse,  (Bob,)     .        -        -        .         75 

His  interest  in  crop  of  corn,  75  acres,  more  oi  less,  150 

$700 

One  mail  contract,  running  from  Greensboro'  to  Scull 
Shoals,  ending  July  1st,  1855. 

Also,  the  mail  contract,  commencing  1st  July,  1855,  and 
ending  1st  July,  1859. 

May  20.  Received  of  Greene  H.  Thompson,  in  cash, 
0806,  and  one  note  given  on  24th  day  of  May,  for  $194, 
making  in  all  01,000. 

(Signed,)  WM.  A.  WILSON. 

« 

John  T.  Dolvin,  sworn  for  the  defendant,  testified :  That 
he  knew  the  property,  and  thinks  that  the  prices  specified, 
were  full  prices  for  the  entire  interest ;  thought  the  mail  con- 
tract  from  Greensboro'  to  Penfield,  worth  nothing;  that  (a 
Scull  Shoals,  worth  less. 

James  M.  Longford^  for  defendant,  swore  that  the  prop- 
erty was  specified  in'said  contract  at  full  prices.  That  the 
mail  line  might  be  worth  a  thousand  dollars ;  he  had  ma 
the  line  several  years  and  made  nothing;  did  not  think  the 
contract  worth  anything. 


L 
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Plaintiff  oflfered  to  read  in  reply,  the  depositions  of  Nicho- 
las H.  Wilson,  his  brother.  To  which  counsel  for  defendant 
objected,  on  tho  ground  that  the  contract  for  the  sale  of  said 
property  being  in  writing,  the  effect  of  the  testimony  pro- 
posed, was  to  change  and  alter  the  terms  of  said  contract. 

The  Court  overruled  the  objection,  and  admitted  the  depo- 
sitions, to  which  decision  counsel  for  defendant  excepted. 

The  cause  being  submitted  to  the  jury,  they  found  for 
the  plaintiff  tlie  full  amount  of  the  note. 

Whereupon,  counsel  for  defendant  tendered  their  bill  of 
exceptions,  a^tsigning  as  error  tlie  rulings  and  decision 
aforesaid  excepied  to. 

T.  R.  R    Cobb  ;  and  F.  C.  Fuller,  for  plaintiff  in  error. 

Philip  B.  Robinson,  contra. 

By  the  Court, — Bennino  J.  delivering  the  opinion. 

To  render  an  attorney  incompetent  to  testify  concerning  a 
matter,  knowledge  of  it,  must  have  come  to  him, "from  his 
client,  or  during  the  existence,  and  by  reason  of  the  relation- 
ship of  client  and  attorney."     Cobb,  280. 

Knowledge  of  the  matter  about  which,  it  was  desired  to 
question  Mr.  Fuller,  the  attorney  for  Thompson,  did  not 
come  to  him,  from  Thompson,  and  although,  it  may  be,  that 
it  came  to  him,  during  the  existence  of  the  relationship  of 
client  and  attorney,  between  him  and  Thompson,  yet  it  did 
not  do  so,  by  reason  of  that  relationship.  That  he  was 
Thompson's  attorney,  was  rather  a  reason  calculated  to  pre- 
vent such  knowledge  from  coming  to  him  ;  for,  as  Thomp- 
son's attorney,  he  was  of  course,  one  of  the  last  men,  to  whom 
Wilson  would,  if  he  had  known  that  fact,  have  communi- 
cated any  information  relating  to  the  case. 

Yet  the  Court  below,  held  Fuller  incompetent.  We  think, 
therefore,  that  it  held  wrong. 
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Was  the  Court  right  in  admitting  the  evidence  of  the  two 
Wilsons  ?   We  think  so. 

The  objection  made  to  this  evidence,  was,  that  it  varied 
the  written  contract.  But  it  is  not  true,  that  there  was  any 
written  contract  What  the  plaintiff  in  error,  seems  to  re- 
gard as  a  written  contract,  is  nothing  but  an  account  in  &- 
vor  of  Wilson,  against  Thompson.  An  account  is  not  a 
contract,  it  is  the  act  of  but  one  of  the  parties  to  the  sale  or 
transaction,  certainly  it  is  not  a  contract  in  writing. 

The  objection  then,  was  not  true  in  point  of  fact.  Conse- 
quently it  was  not  good. 

New  trial  granted  on  the  first  exception. 


ARGUED  AND  DETERMINED 

IN  THE 

Mmm  COVRT  OF  THE  STATE  OF  fiEOMU, 

AT  ATHENS, 

NOVEMBER    TERM,    1859. 


Present— JOSEPH  H.  LUMPKIN, 

HENRY  L.  BENNING,  ^  Judges. 

LINTON  STEPHENS, 


} 


Horatio  J.  Goss,  Jr.  and  Wife,  plaintiffs  in  error,  vs.  John 
f^BBRHART,  administrator,  et  al.,  defendants  in  error. 

W,   IL  B.  gave  to  each  of  hU  daughters,  by  will,  certain  property,  "  to  them 

and  their  children,  heirs  of  their  body." 
}Ie2df  That  the  daughters  took  respectively,  an  estate  for  life,  remainder  to 

their  children,  born  and  to  be  born,  at  their  death. 

la  Equity,  in  Elbert  Superior  Court.    Tried  before  Judge 
Thomas,  September  Term,  1859. 

This  was  a  bill  filed  for  direction,  by  John  Eberhart,  ad- 
ministrator of  William  F.  Eberhart,  deceased,  against  Hora- 
tio  J.  Goss,  Jr.,  and  his  Avife,  Melita  Goss,  and  William  B. 
Eberhart  and  Zilla  A.  Eberhart,  infant   children  of  Mrs. 
Goss,  by  a  former  husband,  the  said*William  F.  Eberhart, 
deceased,  complainant's  intestate. 

The  bill  states  that  William  H.^Barnett,  deceased,  late  of 
vol*.  XXIX. — 35 
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the  State  of  Alabama,  died,  leaving  a  will,  the  fourth  and 
sixth  items  of  which,  were  as  follows,  and  for  ihe  proper 
construction  and  execution  of  which,  the  direction  of  the 
Court  is  sought,  viz : 

Item  Fourth.  My  will  and  desire  is,  that  my  negroes,  not 
otherwise  disposed  of,  shall  be  equally  divided  between  my 
six  children,  hereafter  named,  to-wit :  Francina  E.  Matthews, 
wife  of  Robert  C.  Matthews ;  MelUa  S.  Eberhart,  wife  of 
TVilliam  F.  Eberhart ;  Martha  S.  Colquitt,  wife  of  William 
T.  Colquitt ;  Eliza  E.  Barnett,  Zilla  A.  Barnett,  and  William 
B.  Barnett,  so  as  to  make  them  all  equal,  except  my  daugh- 
ter Nancy,  to  whom  I  have  given  ten  dollars,  which  is  all  she 
is  to  receive  from  my  estate;  and  to  my  son  \Villiam  B. 
Barnett,  I  have  given  him  three  negroes,  and  gold  watch  as 
above  named. 

Item  Sixth.  My  tuill  and  desire  is,  and  I  do^  hereby  give 
and  bequeath  all  of  the  property  of  every  descriptiony  that 
I  have  given,  or  may  hereafter  give,  to  each  of  my  davghlers. 
I  give  to  them  and  their  children,  heirs  of  their  body,  and 
not  subject  to  be  sold  by  their  respective  husbands,  or  liable 
for  debts  in  any  maimer  whatever. 

The  bill  further  states,  that  complainant,  as  the  administra- 
tor of  William  F.  Eberhart,  has  possession  of  eight  negro 
slaves,  received  by  said  Eberhart  in  right  of  his  wife,  under 
the  foregoing  clauses  of  the  will  of  William  H.  Barnett,  de- 
ceased. That  the  said  intestate  William  F.  Eberhart;,  left  as 
his  heirs  at  law  and  distributees,  his  widow,  the  said  Melita 
S.,  (who  has  since  intermarried  with  Horatio  J.  Goss,  Jr.,'^ 
and  two  infant  children  of  tender  years,  to-wit :  William  B. 
Eberhart  and  Zillah  A.  Eberhart. 

The  questions  were,  whether  Mrs.  Eberhart  took  an  abso- 
lute estate  in  the  property  bequeathed,  or  whether  she  tooVL 
as  a  joint  tenant  or  tenant  in  common  with  all  her  childreTi, 
a  well  those  born  as  to  be  born,  or  whether  she  took  aa 
tate  for  life,  remainder  to  her  children. 
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The  defendants  nnsvyered  the  bill,  admitting  all  the  facts 
therein  stated. 

The  canse  was  submitted  to  the  jury  upon  the  bill  and  an- 
swers. 

Counsel  for  the  defendants,  Goss  and  wife,  requested  the 
Court  to  charge  the  jury,  that  under  the  fourth  and  sixth 
clauses  of  the  will  of  William  H.  Barnett,  deceased,  the  prop- 
erty therein  bequeathed  to  Melita  S.  Eberhart,  (now  Mrs. 
Goss,)  vested  in  her  absolutely;  and,  if  not,  then  to  charge, 
that  she  had  a  life  estate  in  said  property,  with  remainder  to 
her  children,  born  and  to  be  born. 

Which  charge  the  Court  refused  to  give,  but  charged  that 
the  property  belonged  to  Mrs.  Goss,  and  all  her  children, 
present  and  future,  as  tenants  in  common.  To  which  charge 
and  refusal  to  charge,  counsel  for  Goss  and  wife  excepted. 

The  jury  returned  a  verdict  in  conformity  with  the  charge 
and  instructions  of  the  presiding  Judge.  Whereupon,  coun- 
sel for  Goss  and  wife,  tendered  their  bill  of  exceptions,  as- 
signing as  error  the  charge  and  refusal  to  charge  aforesaid. 

Hester  &  Akerman,  for  plaintiffs  in  error. 

Reese;  and  T.  R.  R.  Cobb,  co?iira. 

By  the  Court, — Lumpkin  J.  delivering  the  opinion. 

The  question  in  this  case,  arises  upon  the  construction  of 
the  6th  item  of  the  will  of  the  late  William  H.  Barnett. 

The  testator  having  in  the  previous  parts  of  his  will,  dis- 
posed of  his  property  to  his  wife  and  children,  proceeds  thus : 
"  My  will  and  desire  is,  and  I  do  hereby  give  and  bequeath 
all  of  the  property  of  every  description,  that  I  have  given  or 
may  hereafter  give,  to  each  of  my  daughters,  I  give  to  them 
and  their  children,  heirs  of  their  body,  and.  not  subject  to  be 
sold  by  their  respective  husbands,  or  liable  for  their  debts,  in 
any  manner  whatever." 
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His  daughter  Melita  S.  Eberhart,  wife  of  William  F.  Eber- 
hart, had  two  children  at  the  date  of  the  will,  and  at  the 
death  of  the  testator ;  William  F.  Eberhart  has  since  died, 
and  the  widow  has  intermarried  with  Horatio  J.  Goss,  Jr.,  by 
whom  she  has  one  child. 

The  administrator  of  William  F.  Eberhart,  finding  the 
negroes  received  under  the  will  of  William  H.  Bamett  in  the 
possession  of  his  intestate  at  the  time  of  his  death,  took  pos- 
session thereof,  as  a  part  of  his  estate  ;  and  filed  the  present 
bill,  asking  the  direction  of  the  Court  respecting  this  prop- 
erty. 

It  is  insisted  by  counsel  for  the  plaintiff  in  error,  that  the 
words  create  an  estate  tail  in  Mrs.  Eberhart,  and  that  hence 
under  the  law,  she  took  an  absolute  fee  in  it.  The  antago- 
nistic  view  to  this,  and  the  one  held  by  the  Court,  is,  that 
Mrs.  Eberhart  took  as  tenant  in  common  with  her  children, 
born  and  to  be  born. 

Without  stopping  to  controvert  both,  or  either  of  these  po- 
sitions, I  would  remark,  that  to  maintain  the  first,  namely,  to 
make  this  an  estate  tail,  the  words  **  children'^  in  the  will, 
must  be  wholly  disregarded.  And  so  on  the  other  hand,  to 
support  the  position  of  the  defendant  in  error,  and  the  decis- 
ion of  the  Circuit  Court,   the  word  "  heirs,"  must  be  ignored. 

But  it  is  not  allowable  thus  to  mutilate  an  instrument, 
whether  deed  or  will.     On  the  contrary,  it  is  our  duty  to  give 
effect  to  all  the  words,  if  possible.     Here  it  is  not  only  pos- 
sible, but  by  doing  so,  we  ascertain  the  true  meaning  of  the 
testator.     He  gives  the  property  to  his  daughtisr  and  her  chil- 
dren, heirs  of  her  body.     Now  no  one  is  the  heir  of  the  Jiv- 
ing.   The  employment  of  this  term  therefore,  indicates,  thax 
the  children  were  not  to  take  a  present  estate,  but  one  that 
should  come  to  them  after  the  death  of  their  mother. 

Our  construction  then  is,  that  the  daughter,  Mrs.  Eberhart, 
took  a  separate  life  estate,  with  remainder  to  such  children, 
born  and  to  be  born,  as  survived  her.  And  this  case  seems 
to  be  identical  almost  with  that  of  Crau^ord  against 
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ier^  wherein,  a  legacy  of  £100  stock  was  bequeathed  to 
Lady  Scott  and  her  heirs,  (say  children.)  In  the  case  at  bar, 
it  is  to  her  children,  heirs  of  her  body,  just  reversing  the  col- 
location of  the  words.  Sir  John  Leach,  V.  C,  was  of  opin- 
ion, that  Lady  Scott  was  entitled  for  life,  remainder  to  her 
children,  the  word  "  heirs,*'  which  was  synonymous  with 
children,  importing  that  they  were  to  take  after  her  death. 
(4  MadiL  361 ;  Bnrdett  vs.  Young j  9  Mad.  93  ;  3  Bro.  P.  C, 
50,  iR  C.) 

I  would  only  add,  that  where  the  construction  is  doubtful, 
the  Courts  lean  to  the  implication  of  life  estates. 


Thomas  B.  Gay,  plaintiff  in  error,  vs.  Shekod  H.  Gay,  de- 
fendant in  error. 

[1.]  An  assent  to  the  life  estate  is  an  assent  to  the  devise  over,  whether  it  be  a 
vested  or  contingent  remainder. 

[2.]  If,  after  the  death  of  the  first  taker,  the  execator  by  the  will  has  a  trust  to 
perform,  arising  out  of  the  property,  the  rule  would  not  hold ;  for  in  that  case 
the  property  must  be  subject  to  his  control,  and  of  course  he  must  have  the 
legal  title. 

[3.]  When  slaves  are  directed  by  the  will  to  be  divided  between  the  remainder- 
men, and  they  are  left  by  the  tenant  for  life,  in  possession  of  one  of  the  ten- 
ants in  commoui  he  is  a  fit  and  proper  person  to  institute  proceedings  to 
make  the  division. 

Appeal  from  the  Ordinary,  on  application  for  letters  testa- 
mentary, in  Clark  Superior  Court.  Decision  by  Judge  Hutch- 
ins,  at  August  Term,  1859. 

This  was  an  application  to  the  Court  of  Ordinary  of  Clark 

county,  by  the  plaintiff  in  error,  for  letters  testamentary  on 

the  estate  of  Robert  Sims,  deceased.    This  application  was 

resisted  by  the  defendant  irv  error,  who  filed  a  caveat  to  the 

same.     The  case  coming  on  for  trial  in  the  Superior  Court 
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on  appeal  from  the  Ordinary,  was  submitted  upon  the  follow- 
ing agreed  statement  of  facts,  viz: 

That  Robert  Sims  died,  leavujg  in  full  force  his  last  will 
and  testament,  whereby  he  devised  and  bequeathed  his  es- 
tate to  his  wife  for  life,  remainder  to  his  brother's  children, 
and  appointed  his  wife  Johanna  Sims  executrix,  and  Gilbert 
Gay  and  Thomas  B.  Gay  executors  of  said  will.  That  his 
Avife,  the  said  Johanna,  alone  qualified,  and  took  upon  her- 
self the  execution  of  the  will,  paid  the  debts  of  the  estate,  and 
as  tenant  for  life,  took  possession  of  the  entire  properly.  That 
in  the  latter  part  of  the  year  1856,  the  said  Thomas  B.  Gay 
renounced  the  executorship  of  said  will ;  that  at  that  time 
the  said  Johanna,  being  very  old  and  unable  to  manage  said  * 
property,  Sherod-H.  Gay,  the  caveator,  at  her  request,  and 
with  the  consent  of  the  said  Thomas  B.  Gay,  took  her  and 
her  personal  property  into  his  possession,  and  removed  them 
from  the  county  of  Clark  to  the  county  of  Fayette,  where  the 
said  Johanna  remained  until  her  death,  which  occurred  9th 
September,  1858.  That  after  the  death  of  the  said  Johanna, 
the  property  continued  in  the  possession  of  the  said  Sberod 
H.  Gay,  who  being  one  of  the  remaindermen  under  said  will, 
filed  his  bill  in  chancery,  asking  the  aid  and  direction  of  that 
Court  in  the  distribution  of  the  property  amongst  all  ibe  re- 
maindermen. 

That  after  Mrs.  Sims's  death,  and  the  filing  said  bill  in 
equity,  Thomas  B.   Gay  proposed  to  withdraw  and  revoke 
his  renunciation  of  the   executorship   of  said  will,  and  to 
qualify  as  executor  thereof;  which  application  was  made  to 
the  February  Term,  1859,  of  the  Court  of  Ordinary  of  Clark 
county,  and  opposed  and  resisted  by  the  said  Sherod  H.  Gay. 
It  was  further  agreed  that  William  Gay,  whose  heirs  are,  by 
said  will,  entitled  to  a  part   of  said  estate  in   remainder^  de- 
parted this  life  before  the  death  of  Mrs.  Sims. 

Upon  the  foregoing  facts,  the  following  points  were  made 
and  submitted  for  the  decision  and  judgment  of  the  Court 
below : 
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1st.  Whether  the  said  Thomas  B.  Gay  may  retract  his  re- 
nunciation of  executorship  and  now  qualify. 

2d.  If  he  may,  whether  under  the  will  of  Robert  Sims,  de- 
ceased, and  the  facts  aforesaid,  there  is  any  estate  of  Robert 
Sims,  deceased,  unadministered,  or  whether  the  entire  es- 
tate and  all  interest  therein,  has  not  passed  and  become  vest- 
ed in  the  remaindermen. 

3d.  Whether  a  Court  of  Equity  may  not,  under  the  facts 

aforesaid,    entertain    jurisdiction,    and    make    distribution 

amongst  the  remaindermen,  without  further  administration. 

The  following  are  the  clauses  in  the  will  of  Robert  Sims, 

deceased  above  referred  to : 

"  First.  I  leave  all  my  estate,  both  real  and  personal,  to  my 
beioved  wife,  Johanna  Sims,  during  her  natural  lifetime,  and 
to  be  used  by  her  and  for  her  support  and  benefit,  as  she 
may  think  proper,  after  paying  all  my  just  debts  and  funeral 
expenses. 

^'  Second.  After  the  decease  of  my  beloved  wife,  as  afore- 
said,  I  want  the  slaves,  that  shall  then  belong  to  the  estate 
freed,  if  the  laws  of  our  country  will  authorize  it  If  not,  I 
Avant  the  estate,  both  real  and  personal,  equally  divided  be- 
tween the  heirs  of  Daniel  Carter  and  John  Sims,  of  Rocking- 
ham county,  North  Carolina,  also,  the  heirs  of  Allen,  Joshua, 
Gilbert,  William,  and  Thomas  Gay,  Joseph  Thompson  and 
Jeremiah  Walker." 

After  argument,  the  presiding  Judge  held  and  adjudged, 
that  the  will  of  Robert  Sims,  deceased,  had  been  fully  exe- 
cuted, and  that  no  part  of  his  estate  remained  unadminis- 
tered, and  refused  the  letters  testamentary.  To.  which  de- 
cision counsel  for  applicant  excepted,  and  assigns  the  same 
RS  error. 

T.  R.  R.  Cobb,  for  plaintiff  in  error. 

Tii»vJELL  &  Walker,  contra. 
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By  the  Court. — ^Lumpkin  J.  delivering  the  opinion.   . 

Counsel  for  the  caveator  and  defendant  in  error  waive 
the  question  as  to  the  right  of  the  plaintiff  in  error  to  retract 
his  renunciation  of  the  office  of  executor^  and  insist  only  upon 
the  ground,  that  the  estate  of  the  testator  was  fully  adminis- 
tered. And  we  concur  with  the  Circuit  Judge  upon  this 
point. 

When  the  executor  assents  to  the  life  estate,  it  is  an  as- 
sent to  the  devise  over,  whether  it  be  a  vested  or  contingent 
remainder.  If  it  be  a  vested  remainder,  the  assent  is  abso- 
lute; if  contingent,  it  is  qualified — that  is,  it  is  subject  to  the 
condition  upon  which  the  remainder  is  to  vest.  Here,  the 
condition  or  contingency  annexed  has  happened,  and  hence 
the  qualified  assent  has  become  absolute.  1  Comyn^s  Dig, 
Title  Administration^  letter  C,p.  354;  3  IredelPs  Eg.  Bep, 
554,  and  the  authorities  there  cited;  5  IredelPs  Law  Bep. 

87. 

If  the  executor  had,  in  this  case,  a  trust  to  perform,  arisiug 
out  of  the  property,  after  the  death  of  the  tenant  for  life,  this 
rule  would  not  hold.  For  in  that  case,  the  property  must  be 
subject  to  his  control,  and  of  course  he  must  have  the  legs^l 
title.  But  according  to  the  provisions  of  this  will,  there  is 
nothing  to  do  but  to  divide  the  slaves  amongst  the  remain- 
dermen. And  this  can  be  as  well  done  under  the  bill  al- 
ready filed  by  one  of  the  tenants  in  common  for  that  purpose 
and  with  whom  the  property  was  left  at  the  death  of  the  ten. 
ant  for  life,  as  by  an  executor. 

Judgment  affirmed. 
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Ekma  Ingham  and  Ella  Ixgram,  (by  their  next  friend,) 
plaintifis  in  error,  vs.  William  Fraley,  executor,  &c.,  de- 
fendant in  error. 


'*  I,  LaFayette  Ingram,  make  the  following  disposition  of  my  property:  Owing 
to  the  pecaliar  condition  of  my  property,  and  being  desirous  of  keeping  my 
negroes  together  as  long  as  it  can  be  done,  and  having  the  utmost  confidence 
in  my  long  tried  friend,  William  Fraley,  that  he  will  entirely  carry  out  my 
wishes  and  desires,  as  they  may  be  expressed  by  me,  either  verbally  or  in 
writing ;  and  well  knowing  that  my  said  friend  will,  by  this  will,  be  able  much 
more  effectually  to  dispose  of  my  estate,  as  I  wish  it  done,  than  I  could  at  this 
time  do  myself,  and  with  much  less  trouble  to  himself,  I  hereby  gi?e  to  the 
said  Fraley  my  entire  estate,  real  and  personal,  notes  and  other  debts  due  me. 
money  and  property  of  every  kind. 

''  I  nominate,  constitute  and  appoint  my  friend  William  Fraley,  executor  of  this 
my  will,  hereby  revoking  any  and  all  former  wills  by  me  made,  and  declare 
this  to  be  my  only  last  w^ill  and  testament." 

Heidf  That  the  words  accompanying  the  bequest  in  this  will,  created  a  trust, 
and  would,  had  the  trust  been  sufficiently  declared}  excluded  all  discretion  in 
the  legatee ;  but  the  testator  having  failed  to  declare  the  trust,  the  legatee  did 
not  take  the  estate  beneficially,  but  held  the  same  as  trustee  for  the  next  of 
kin  of  the  deceased. 

In  Equity,  in  Hancock  Superior  Court.  Tried  before 
Judge  TH03IAS,  at  October  Term,  1859. 

This  was  a  bill  filed  by  Eoima  Ingrain  and  Ella  Ingram, 
by  their  next  friend,  against  William  Fraley,  for  a  discovery 
and  account  of  the  estate  of  LaFayette  Ingram,  deceased,  and 
that  defendant  be  decreed  to  pay  over  to  complainants  their 
distributive  share  thereof,  as  heirs  at  law  of  decedent,  they 
being  the  children  of  a  deceased  brother. 

Defendant  resisted  this  demand  on  the  ground  that  La- 
Fayette Ingram  departed  this  life,  leaving  in  full  force  his 
last  will  and  testament,  whereby  he  devised  and  bequeathed 
his  entire  estate  to  defendant,  and  that  complainants  had  no 
right,  title  or  interest  in  or  to  the  same,  or  any  part  thereof. 

The  following  is  a  copy  of  the  will  of  LaFayette  Ingram, 
deceased,  under  and  by  virtue  of  which  defendant  claimed 
the  estate  aforesaid,  to-wit: 
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*'  State  of  Georgia,  Hancock  County. 

I,  LaFayclte  Ingram,  of  the  State  and  county  aforesaid, 
being  at  this  time  sick,  but  of  sound  and  disposing  mind  and 
memory,  do  make  the  following  disposition  of  my  property: 
Owing  to  the  pecuhar  condition  of  my  property,  and  being 
desirous  of  keeping  my  negroes  together,  as  long  as  it  can  be 
done;  and  having  the  utmost  confidence  in  the  integriiy  of 
my  long  tried  friend,  William  Fraley,  of  said  county,  and  that 
he  will  entirely  carry  out  my  wishes  and  desires,  as  they 
may  be  expressed  to  him  by  me,  either  verbally  or  in  wri- 
ting; and  knowing  that  my  said  friend  will,  by  this  wiJJ,  be 
able  much  more  effectually  to  dispose  of  my  estate,  as  I  wish 
it  done,  than  I  could  at  this  time  do  myself,  and  with  much 
less  trouble  to  himself,  I  hereby  give  to  the  said  Fraley  my 
entire  estate,  real  and  personal,  notes  and  other  debts  due  me, 
money  and  property  of  every  kind. 

I  nominate,  constitute  and  appoint  my  friend  William 
Fraley,  executor  of  this  my  said  will,  hereby  revokiug  any 
and  all  former  wills  by  me  made,  and  declaring  this  to  be  my 
only  true  last  will  and  testament. 

I  have  hereto  subscribed  my  name  and  affixed  my  seal, this 
10th  day  of  July,  1856. 

(Signed)  LAFAYETTE  INGRAM  [u  &J 

Signed,  sealed  and  declared  by  the  testator  to  be  his  last  will 
and  testament,  who,  in  his  presence,  and  in  the  presence 
of  each  other,  have  hereto  subscribed  our  nanies  as  wit- 
nesses. T  he  words  "  than  I  could  at  this  time  do  my- 
self," interlined  before  signing  by  the  testator  or  witnesses. 
E.  W.  Alfriend, 
R.  GooDLOE  Harper, 
Elizabeth  Harper.'^ 

Complainants'  counsel  opened  their  case  by  reading  thebill 
and  answer. 

Defendant's  counsel  submitted  the  following  statemeat  of 
facts  agreed  upon  by  counsel  on  both  sides,  viz : 
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That  testator  and  William  Fraley  were  brothcrs-in-Jaw — 
the  latter  having  married  testator's  sister  in  the  year  188S. 
Upon  the  death  of  testator's  father,  testator  and  defendant, 
about  the  year  1832,  purchased  jointly  the  plantation  of  their 
deceased  ancestor,  and  placed  their  negroes  on  it-,  they  have 
subsequently  bought  jointly  small   adjacent  pieces  of  land; 
(hey  have  farmed  together  from  the  year  1832  to  the  time  of 
Ingram's  death  ;  they  purchased  jointly,  in  the  mean  time,  a 
family  of  negroes  placed  on   the  farm  5  their  negroes  have 
intermarried,  and  become  mixed  in  families  for  more  than 
one  generation.     Testator  was  a  bachelor ;  lived  on  the  farm ; 
encouraged  this  intermarriage,  and  treated  all  the  negroes 
with  like  humanity  and  attention.    William  Fraley  lived  in 
the  village  of  Sparta,  and  furnished  some  things  that  had  to 
be  bought  off  of  the  farm  ;  sold  most  of  the  cotton  crops, 
and  managed  chiefly  the  outside  business;  Ingram  sold  such 
things  as  grain,  &c.,  sold  and  delivered  at  the  plantation. 
Testator  and  defendant  bad  their  joint  transactions,  including 
a  purchase  of  lands  in  Alabama,  amounting  to  several  thou- 
sands of  dollars.    Among  the  negroes  on  the  plantation,  were 
a  family  of  mulattoes,  to  which  testator,  for  reasons  not  ne- 
cessary to  be  repeated,  had  a  strong  affection ;  the  closest  in- 
timacy and  fullest  confidence  existed  between  testator  and 
defendant ;  Fraley's  wife  died  before  testator. 

Defendant  then  introduced  the  following  evidence: 
Ingram  Bass  sworn,  testified  :  That  he  lived  with  testator, 
working  on  the  farm,  in  1832  and  1833,  and  from  1835  to 
1839  lived  in  a  quarter  of  a  mile  of  him;  during  that  time 
knew  of  no  settlement  between  Fraley  and  Ingram ;  was  in- 
timate with  Ingram ;  he  talked  freely  with  witness  as  with 
any  one  ;  heard  of  no  settlement  between  Ingram  and  Fraley. 
Henry  T,  Fraley  testified ;  That  he  lived  with  his  uncle,. 
the  testator;  went  there  to  live  in  1846  or  1847,  after  witness 
quit  school ;  prior  to  that  time  spent  his  vacations  with  him ; 
lived  in  the  house  with  him  three  or  four  years  after  1846  ; 
knows  of  no  settlement  between  my  uncle  and  my  father,  the 
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defendant ;  my  uncle  told  me  frequently  that  there  never 
was  any  settlement ;  told  me  as  a  reason  that  there  never 
was  any  settlement,  that  he  never  intended  to  divide  his 
property,  or  separate  his  negroes ;  he  intended  to  leave  it  to 
his  sister's  children ;  had  no  sister  but  my  mother;  heard 
him  say  the  night  before  he  made  his  will,  that  be  did  not 
want  his  property  to  go  to  Alabama;  that  he  was  willing  to  die 
but  if  he  was  to  die  that  night,  part  of  his  property  would 
go  there. 

Cross-examined. — Witness  told  him  he  might  make  his 
will  any  time  he  wanted ;  he  said  he  did  not  want  it  to  fo  to 
Alabama ;  he  was  very  ill ;  he  died  about  two  days  after  the 
will  was  made ;  after  he  made  his  will  he  had  no  conversa- 
tion with  me  about  his  property ;  when  witness  left  him,  he 
was  talking  with  witness's  father;  it  may.  have  been  twelve 
months  before  his  death  that  he  said  he  intended  to  give  his 
property  to  his  sister's  children ;  not  able  to  fix  the  tima 

LaFayette  Fraley  testified:  That  the  morning  testator 
made  his  will,  and  after  it  was  made,  the  others  went  out  of 
the  room ;  he  asked  witness  to  hand  him  a  gourd  of  water ; 
he  said  he  did  not  want  his  property  to  go  to  Alabama.    ^ 

All  that  portion  of  the  foregoing  testimony,  relating  to  the 
sayings  of  the  testator,  were  ruled  out  and  excluded  by  the 
presiding  Judge,  from  the  consideration  of  the  jury. 

The  Court  charged  the  jury,  that  the  will  containeda  valid 
disposition  of  the  estate  of  LaFayette  Ingram,  deceased,  and 
vested  the  same  absolutely  in  William  Fraley,  the  legatee 
therein  named,  and  that  complainants  were  not  entided  to 
recover.    To  which  charge  complainants  excepted. 

The  jury,  under  the  charge  aforesaid,  found  for  the  defend- 
ant. Whereupon,  counsel  for  complainants  tender  their  bill 
of  exceptions,  assigning  as  error  the  charge  aforesaid. 

J.  WiNGFiELD  ;  Alex.  H.  Stephens  ;  and  Robt.  Toom*^, 
for  plaintiffs  in  error. 

B.  H.  Hill  ;  and  T.  R.  R.  Cobb,  contra. 
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By  ike  Court. — Lumpkin  J.  delivering  the  opinion. 

It  will  be  conceded  that  the  words  used  in  this  will,  are 
sufficient  to  vest  the  legal  title  to  the  property  in  William 
Fraley.      And  the  question  is  whether,  from  the  whole  will, 
we  are  bound  to  infer  it  was  not  the  intention  of  the  testator 
to  give  it  to  him  absolutely,  but  on  the  contrary,  that  a  trust 
was  intended.     If  so,  William  Fraley,  the  legatee,  will  be 
excluded  from  taking  any  beneficial  interest  under  the  will. 
I  have  neither  the  time  nor  the  inclination  to  review  the 
I ibrar J  of  volumes  read  on  the  argument.    The  numerous 
decisions  upon  this  question,  have  been  thoroughly  examined 
by  the  able  and  distinguished  counsel  who  have  argued  the 
case.     And  the  conclusion  to  be  drawn  from  this  thorough 
review  is,  that  so  infinitely  various  are  the  forms  of  expres- 
sion used  by  testators,  that  all  that  remains  for  the  Courts  to 
do,  is  to  determine,  upon  the  terms  employed  in  each  partic- 
ular case,  whether  an  absolute  gift  was  intended,  or  was 
the  legal  title  placed  in  the  hands  of  the  legatee,  to  enable 
him  lo  carry  out  some  fiduciary  appointment  respecting  the 
property } 

Where  the  testator  declares  expressly  that  he  gives  the 
property  upon  trusty  and  yet  declares  no  trust,  it  is  admitted 
there  is  no  doubt  or  difficulty.    It  has  long  been  established 
(hat,  in  such  a  case,  the  next  of  kin  will  take.     And  yet  it 
must  be  conceded,  that  a  fiduciary  intent  may  be  equally 
indicated  by  other  expressions.    And  can  it,  we  ask  emphat- 
ically, make  any  difference  when  equivalent  words  are  used  ? 
Xo  i)articular  words,  we  know,  are  necessary  to  create  a  trust. 
This  is  one  of  the  elementary  rules,  under  the  head  of  Trusts. 
The  books  make  no  such  distinction.     It  would  be  too  un- 
reasonable ever  to  find  favor  or  foothold  in  the  Courts. 

If  Briggs  against  Penny  (8  Engl  L,  5-  E.  R.  231 J  be  law, 
it  settles  this  case  conclusively  for  the  plaintiffs  in  error- 
This  is  not  disputed.  There,  the  testatrix,  Frances  Harley, 
after  giving  to  the  legatee,  Sarah  Penny,  certain  pecuniary 


558  SUPREME  COURT  OF  GEORGIA. 


Ingram  and  Ingram  vs.  Fraley. 


legacies,  and  making  other  bequests,  gave  all  the  rest,  resi- 
due and  remainder  of  her  personal  estate  to  Sarah  Penny, 
her  executors,  administrators,  and  assigns, "  well  knowing 
that  she  would  make  a  good  use  and  dispose  of  it  in  a  man- 
ner in  accordance  with  her  views  and  wishes."  She  nomina- 
ted Sarah  Penny  her  sole  executrix,  and  declared,  ^^that  alone 
to  be  her  last  will  and  testament."  The  testatrix  never  for- 
mally declared  her  "  views  and  wishes."  Various  papers 
were  found  in  her  handwriting,  expressive  of  her  "views 
and  wishes;"  and  containing  directions  for  Miss  Penny,  wuh 
regard  to  her  property.  But  those  papers  were  some  of  them 
void  under  the  Mortmain  Act,  and  none  of  them  were  ad- 
mitted to  probate. 

It  was  held  by  the  Vice-Chancellor,  upon  the  construction 
of  this  will,  that  Miss  Penny  did  not-take  the  residue  bene- 
ficially, but  that  it  was  a  resulting  trust  in  favor  of  the  next 
of  kin.  And  this  decree  was  affirmed  by  the  Chancellor,  up- 
on the  appeal.  It  needs  only  to  read  the  two  wills  lo  see 
how  much  stronger  the  case  under  consideration  is  than  this. 

But  it  is  insisted  that  this  case  is  contrary  both  to  princi- 
ple and  precedent;  and  therefore,  is  not  law.  The  learned 
and  eminent  counself  have  failed,  wc  think,  in  making  good 
this  assumption.  It  is  in  conflict  with  neither,  but  ia  ac- 
cordance with  both,  when  properly  understood  and  applied. 
M  or  ice  vs.  the  Bishop  of  Durham  ^10  Ves.  Ch,  Rep.  522  J 
is  admitted  on  all  sides  to  lay  down  the  true  doctrine  upon 
this  subject.     Let  us  test  then  this  case  by  that. 

LordEldon  there  distinctly  held, that  *'iflhe  testator  meaiiV 
to  create  a  trust,  and  not  to  make  an  absolute  gift,  but  the 
trust  is  ineffectually  created — is  not  expressed  at  alitor  fails^ 
the  next  of  kin  take."  And  "on  the  other  hand,  if  the  party 
is  to  take  himself,  it  must  be  upon  this  ground,  according  to 
the  auihoriiiesj  that  the  testator  did  not  intend  to  create  a 
triist,  but  intended  a  gift  to  that  person  for  his  own  use  and 
benefit,"     To  this   sound  and  sensible  rule  the  Court    ad- 
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hered  in   Bn'ggs  and  Pennj/,  and  by  it  we  will  abide  in  the 
case  before  us. 

It  is  true  that  Lord  Eldon  did  say  that  "  it  might  perhaps 
originally  have  been  as  wcil  to  have  held,  that  if  the  testator 
did  not  declare  any  trusf,  the  person  to  whom  the  property 
was  given  should  take  it/'     Thus  yielding   implicitly,  that 
the  law  was  otherwise.     And  ihit  great  Judge  will  find  few, 
we  apprehend,  to  concur  with  him  in  the  opinion,  that  where 
property  is  placed  in  the  hands,  of  another,  for  a  particular 
purpose  or  person,  that  if  the  desire  and  design  of  the   testa- 
tor fails  of  accomplishment,  for  any  cause,  that  the  mere  na- 
ked trustee  or  depository  should,  therefore,  take  and  hold  it 
for  his  own  use  and  benefit,  to  the  exclusion  of  the  next  of 
kin.     Sm-^Ii  a  proposition  is  abhorrent  to  every  one's  sense  of 
justi  *  . 

Where  the  language  of  the  will  is  vague  and  indefinite  as 

to  the  objects  of  the  trust,  this  fact  is  legitimately  used  as  an 

argument,  to  show,  that  no  trust  was  intended  to  be  created. 

This  is  relied  on    in  Morice  vs.    The  Bishop  of  Durham, 

And  not  denied  in  Briggs  vs.  Penny.     But  if  the  words  in 

(he  latter,  "  well  knowing  that  she  will  make  a  good  use  and 

dispose  of  it  in  a  manner  in  accordance  with  my  views  and 

wishes,"  were  deemed  suiBcient  to  impose  a  trust  in  Briggs 

vs.  Penny y  a  nmllo  fortiori  do  the  terms  of  Mr.  Ingram's 

will  necessarily  import  a  trust. 

"  Having  the  utmost  confidence  in  my  long  tried  friend 
Wi«liam  Fraley,  and  that  he  will  entirely  carry  out  my  wish- 
es and  desires,  as  they  may  be  expressed  to  him,  verbally  or 
ir/  writing,  and  knowing  that  my  said  friend  will  by  this 
will  be  enabled,  much  more  efiectually  to  dispose  of  my  es- 
tate as  /wish  it  done  than  I  could  at  this  time  do  myself, 
and  with  much  less  trouble  to  himself^  I  hereby  give,"  &c. 

Can  any  one  read  or  hear  read  this  will^and  contend,  that 
it  was  the  intention  of  the  testator,  to  give  his  property  to  the 
Jegater  absolutely  and  for  his  own  use  and  benefit.  To  ar- 
rive at  t;  ich  a  conclusion,  it  must  be  by  some  urbilrary  and 
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technical  rule  of  construction  not  patent  to  the  common  un- 
derstanding. We  know  of  none  such  ;  nor  do  the  adjudica- 
tions furnish  any. 

This  whole  will  is  embraced  in  a  single  sentence.  And  it 
has  been  urged  with  much  plausibility,  and  even  force,  that 
the  recitation  in  the  preface  is  nothing  more  than  (he  reasoDs 
assigned  by  the  testator,  for  making  the  bequest  which  follows. 
However  specious  this  reasoning,  we  are  not  satisfied  of  its 
soundness.  Either  the  testator  had  previously  made  known 
to  Mr.  Fraley  his  "  wishes  and  desires,"  as  to  the  disposition 
he  intended  him  to  make  of  his  property,  or  he  designed  to 
do  so,  '•  verbally  or  in  writing.'^  Otherwise  he  could  not  say 
that  he  had  entire  confidence  in  his  integrity,  that  he  would 
carry  them  out  fully.  And  what  possible  difference  can 
there  be  between  such  a  case,  and  that  of  a  testator  who 
gives  all  his  estate  to  one  vpon  trust,  but  never  declares  rhe 
trust  ?     None  that  we  can  see. 

And  suppose  the  objects  of  the  trust  in  this  case  were  cer- 
tain, and  the  plan  of  disposition  also,  would  any  Court  hdd, 
that  the  words  of  this  will  were  not  imperative,  and  its  exe- 
cution could  not  be  enforced  ?  Surely  not.  Chancery  would 
decree,  it  has  done  often,  upon  words  much  less  mandatory, 
that  there  was  no  discretion  left  to  the  legatee,  but  an  oWiga- 
tion  imposed  upon  his  conscience  by  the  will,  not  inclining 
him  merely,  but  compelling  him  to  execute  the  testator's  pur- 
pose.    Such,  at  any  rate,  is  our  interpretation  of  the  will. 

It  has  been  ingeniously  suggested  that  while  the  terms  of 
this  will  might  be'sufiicient  to  create  a  trust  in  an  English 
will,  still  that  consequence  would  not  necessarily  follow, 
here.  That  there,  the  wish  or  desire  of  the  testator  was  na- 
turally supposed  to  be  founded  on  and  growing  out  of  his 
affection  for  the  object  of  his  bounty,  his  legatee.  He  gave 
his  land  or  his  stock  or  his  money,  to  his  relative,  his  friend, 
or  to  charity;  not  for  the  love  or  regard  he  had  for  the  thing 
given,  but  for  the  person  to  whom  given ;  or  the  purpose  for 
which  he  gave.    But  that  this  is  not  necessarily  so  in  Geor- 
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gia.  That  it  is  not  an  uncommon  thing  for  our  people  to 
cherish  a  strong  affection  for  their  negroes.  Fidelity^  asso- 
ciation^ mutual  struggles  and  benefits,  and  many  other  causes, 
often  produce  warm  attachments  between  master  and  slave, 
which  must  enter  into  the  solicitude  of  the  owner  in  deter- 
mining and  directing  how  his  property  shall  be  disposed  of 
after  his  death.  True,  our  laws  prohibit  manumission ;  but 
they  do  not  forbid  the  master  to  permit  his  slave  to  select 
his  future  owner,  and  to  express  the  desire,  that  husband  and 
wife,  parent  and  child,  friends  and  relations,  shall  not  be 
separated,  but  kept  together  as  long  as  it  can  be  done. 

Grant  all  this.  Counsel  seem  to  have  overlooked  the  fact, 
that  a  trust  may  have  been  contemplated  for  the  benefit  of 
the  slaves  themselves ;  and  prompted  by  the  very  causes 
which  he  suggests.  Nothing  is  more  common  in  the  slave 
States.  Still  if  the  testator  failed  to  declare  it,  are  not  the 
next  of  kin  equally  entitled  ?  \Ve  do  not  see,  that  this  sup- 
position helps  the  construction  contended  for,  in  behalf  of 
the  defendants  in  error. 

And  then,  if  we  look  to  surroun'ding  circumstances,  as  dis- 
closed by  the  outside  evidence,  the  case  is  plain.  The  parol 
proof  was  offered  by  Wm.  Fraley,  and  rejected  by  the  Court. 
That  decision  is  excepted  to ;  but  the  opposite  counsel  agree 
that  it  shall  be  considered  by  this  Court  without  objection, 
and  what  docs  it  establish  ?  That  the  testator  uniformly  de- 
clared, that  none  of  his  slavesy  should  go  to  Alabama,  or  to 
the  Ingrams,  if  you  please,  his  brother's  children,  but  that 
ho  intended  to  give  them  to  his  sister's  children,  the  young 
Fraleys,  but  not  to  their  father  j  the  legatee. 

I  would  remark  in  passing,  that  had  he  declared  express- 
ly, that  the  complainants  in  the  bill,  his  heirs  at  law,  should 
never  inherit  any  portion  of  his  estate,  still  they  would  take, 
unless  it  had  been  disposed  of  otherwise.  {Wright  vs.  Hicks, 
t2  Go,  Hep.  155.)  And  we  submit  in  all  candor,  if  owing  to 
the   peculiar  situation  of  the  testator's  property,  and  the  par- 

VOL,  XXIX — 36. 
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amount  wish  and  desire  of  his  heart  was,  to  keep  his  negroes 
together  as  long  as  possible,  is  it  not  much  more  probable, 
that  be  would  have  directed  this  to  be  done,  until  the  young- 
est child  of  William  Fraley  became  of  age,  and  then  to  be 
divided  between  the  offspring  of  his  sister^  than  to  have  giv- 
en them  to  their  father  unconditionally,  who  was  an  aged 
man ;  and  at  whose  death,  to  say  nothing  of  other  con- 
tingencies, they  would  have  been  subject  to  a  subdivision 
amongst  his  family  ? 

And  yet  if  this  was  the  purpose  in  the  mind  of  the  testa- 
tor, and  he  failed  to  declare  it^  the  complainants  would  come 
in  for  the  two-sixths  of  their  uncle's  estate,  which  they  are 
seeking  to  recover;  the  four  Fraley  children  taking  the  other 
four-sixths. 

Wishing  to  meet  this  case  in  the  strongest  light  in  which 
it  has  been  presented  to  sustain  the  judgment,  we  have  fore- 
borne  to  intimate  several  testamentary  schemes  which  might 
have  been  in  the  testator's  mind,  in  the  disposition  of  hb 
estate.  To  say  nothing  of  any  emancipation  project,  what 
is  there  effectually  to  combat  the  idea,  that  he  intended  his 
slaves  for  his  sister's  children,  and  to  make  up  the  portion  of 
his  nieces, out  of  his  lands,  notes  and  other  effects? 

But  being  convinced  from  the  face  of  the  will,  rhat  some 
trust  was  intended,  without  pretending  to  know  or  even  to 
guess  what  that  trust  was,  no  more  than  we  could  have  done» 
had  the  testator  simply  declared  that  he  gave  his  property  to 
William  Fraley,  upon  trusty  and  there  stopped  ;  we  are  clear 
that  the  legatee  takes  nothing  beneficially  under  the  will  of 
LaFayette  Ingram,  and  that  the  estate  is  subject  to  distribu- 
tion between  the  next  of  kin  of  the  deceased. 


Judgment 

Judge  Stsphers  having  been  of  coudbcI  in  tfaia  case,  prior  to  Lis  promotiOQ 
to  tbt!  bench,  did  not  preside. 
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William  H,  Adams,  et  al.,  executors,  propounders,  plaintiffs 
in  error,  vs.  James  M.  Sandige  and  Wife,  caveators,  de- 
fendants in  error. 

Oa  an  issue  of  will,  or  no  will,  the  execator  presented  himself  «■  a  wiinest,  to 

prove  the  affirmatlre;  and,  to  render  himself  cooapetent,  he  cflTered  to  deposit 

a  sum  sufficient  to  pay  the  costs. 
StU,  That  he  would  still  be  interested  in  the  event  of  tbesuit,  to  the  extent  of 

the  costs,  because,  If  he  gained  the  case,  the  costs  would  come  out  of  the 

other  party,  and  he  would  get  back  his  deposit. 

Caveat  to  will,  in  Elbert  Superior  Court  Tried  on  ap- 
peal, before  Judge  Thomas,  September  Term,  1859. 

The  plaintiffs  in  error,  as  executors  of  the  last  will  and  tes- 
tament of  William  Pulliam,  deceased,  being  cited  to  probate 
said  will  in  solemn  form,  the  defendants  in  error  filed  their 
caveat  to  the  same,  upon  the  following  grounds,  viz  : 

Isr.  Because,  at  the  time  said  paper  writing  was  executed 
the  deceased  was  not  of  sound  and  disposing  mind  and  mem-^ 
ory. 

2d.  Because  deceased  was  unduly  influenced  to  make, 
sign  and  acknowledge  said  paper. 

3d.  Because  the  contents  of  said  paper  were  never  read  by 
deceased,  or  otherwise  madeknown  to  him. 

After  trial  and  argument,  the  Ordinary  pronounced  for 
the  will,  and  ordered  the  same  to  record  and  probate  in  sol- 
emn form  of  law;  from  which  decision  caveators  appealed. 
At  the  trial  on  the  appeal,  in  the  Superior  Court,  counsel 
/or  propounders  proposed  to  examine  as  a  witness,  William 
H.  Adams,  one  of  the  executors  of  said  will,  and  who  had 
qualified  as  such,  the  witness  first  offering  to  release  and  re- 
linquish all  his  interest  in  the  commissions  due  on  the  estate; 
to  deposit  whatever  amount  the  Court  should  adjudge  suffi- 
cient to  pay  all  costs,  and  to  purge  himself  by  oath,  that  he 
lia.d  assumed  no  personal  liabiliti  s  on  account  of  or  touchy 
io^  the  estate  of  deceased.     The  presiding  Judge  ruled  the 
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witness  incompetent,  and  repelled  the  testimony,  and  pro- 
pounders  excepted. 

The  testimony  being  closed,  the  Court  charged  the  jury, 
who,  thereupon,  retired  and  found  against  the  will  Where- 
upon, counsel  for  propounders  tendered  their  bill  of  excep- 
tions, assigning  as  error — 

1st  The  ruling  of  the  Court  refusing  to  allow  Adams,  cue 
of  the  executors,  to  be  sworn  and  examined  as  a  witness  in 
the  causC;  upon  the  terms  and  conditions  above  stated. 

2d.  The  charge  of  the  Court  upon  the  subject  of  undue  in- 
fluence, when  there  was  no  evidence  of  anv  undue  influence 
before  the  jury. 

3d.  The  charge  of  the  Court,  ^*  that  the  decisions  of  the 
Supreme  Court  must  be  enforced  until  repealed  by  the  Gen- 
eral Assembly,"  when  there  never  had  been  any  decision  in 
this  case  by  the  Supreme  Court. 

VAXj>rzEn  ;  and  TooMiis,  for  plaintiffs  in  error. 

Hester  &  Akermax,  coiitriL 

By  the  Court, — Benning  J.  delivering  the  opinion. 

Was  the  Court  right  in  holding,  that  Adams  was  incom- 
petent to  testify,  for  himself,  and  his  co-executor,  Max\rell? 

We  adhere  to  the  opinion,  that  if  a  person  is  not  interested 
in  the  event  of  the  suit,  he  is  competent  to  testify  in  the  suit, 
although  he  may  be  a  party  to  it.  19  Ga,  203:  IS  Ga. 
609;  22  Ga.  58. 

The  only  question  for  us  then,  is,  would  Adams  have  been 
interested  in  the  event  of  the  suit,  if  his  offer  had  been  ac- 
cepted by  the  Court,  and  complied  with  by  himself. 

First,  suppose  that  so  much  of  Adam's  offer,  as  Te\ated  to 
the  deposit  of  a  sum  sufficient  to  pay  the  costs,  had  been  ac- 
cepted by  the  Court,  and  complied  with  by  him,  ^woald  that 
have  relieved  him  from  all  interest  in  the  event  of  the  sait. 
so  far  as  the  costs  were  concerned  ?     We  think    nou     Sap- 
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pose  he  and  his  co-execator  had  gained  the  case^  what  would 
have  become  of  this  deposit  ?    It  would  have  gone  back  to 
him^  {or,  in  that  event,  the  payment  of  the  costs,  would  have 
fallen  upon  the  losing  party^  not  on  him  and  his  co-execu- 
tor.   Consequently,  Adams  would  still  have  been  interested 
in  the  event  of  the  suit,  just  as  much  as  he  would  have  been 
if  there  had  been  no  such  deposit  made.    This  is  a  result 
from  the  fact,  that  the  offer  was  a  thing  coming  from  Adams^ 
instead  of  from  the  legatees  named  in  the  will.     If  they  had 
made  a  deposit  of  a  sufficient  sum,  to  pay  the  costs,  the  case 
would  have  been  different ;  for  the  effect  of  such  a  deposit, 
vould  have  been,  that  the  costs  should  fall  either,  on  the 
l^tees,  or  on  the  caveators,  and,  therefore,  that  the  costs 
could  never  fall  on  him,  Adams.    And  in  the  case  of  The 
Central  Railroad  vs.  Hints ^  Perkins  fy  Co.,  19  Ga.\j^supra^ 
the  deposit  was  made,  not  by  the  party  himself  offered  as  a 
witness,  but  by  his  co-parties — his  former  partners — he  hav- 
ing sold  out  to  them,  after  the  commencement  of  the  suit  by 
the  partnership.     He,  therefore,  was  in  no  danger  from  the 
costs. 

We  think,  that  Adams  would  still  have  been  interested  in 
the  event  of  the  suit,  to  the  extent  of  the  costs,  if  his  offer  as 
to  the  costs,  had  been  accepted  by  the  Court  and  complied 
vith  by  him.  If  we  are  right  in  this,  the  offer  was  insuffi- 
cient in  that  particular  of  it,  which  respected  the  costs ;  and 
if  insufficient  in  that  particular,  it  was  to  be  rejected,  no  mat- 
ter how  sufficient  it  might  be,  in  the  other  particulars.  It  is 
needless,  therefore,  to  consider  it  in  respect  to  those  particu- 
lars. 

The  result  is,  that  we  affirm  the  judgment  exchiding, 
Adams. 

The  next  question  is,  was  the  Court  right  in  charging,  ou 
undue  inlSiuence.  It  is  said,  that  there  was  no  evidence  of 
andaej^nfluence.  We  think,  that  there  was  some  evidence 
on  that  point;  that,  at  least,  there  was  some  evidence  as  to 
^tiich,  the  caveators  might  have  argued,  that  it  showed 
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undue  influence.  That  was  the  evidence  of  EavereoD.  It 
was  not  pretended,  that  the  charge  did  not  state  the  law  of 
undue  influence,  correctly. 

We  cannot  say,  then,  that  the  Court  erred,  in  charging  on 
the  question  of  undue  influence. 

The  third  and  last  exception  was  abandoned. 

Judgment  affirmed. 


John  Vekable,  plaintiff  in  error,  vs.  Giles  Mitchell,  de- 
fendant in  error. 

The  executor  of  a  will  is  the  proper  administrator  of  the  whole  estate,  as  veQ 
of  that  part  of  which  the  will  does  not  dtspossi  as  of  that  disposed  of  hj  the 
will. 

Appeal  from  Ordinary,  in  Jackson  Superior  Court.    Decis- 
ion by  Judge  HuTCHiNS,at  August  Term,  1859. 

This  was  an  application  by  the  plaintiff  iu  error,  for  letters 
of  administration  on  that  portion  of  the  estate  of  William  D. 
Martin,  deceased,  contained  in  the  sixth  clause  of  the  last 
will  and  testament  of  deceased,  and  which  clause  had  been 
held  and  declared  void  under  the  statutes  of  the  Stale  pro- 
hibiting the  emancipation  of  slaves,  &c. 
.   The  Court  of  Ordinary  ordered  ihe  letters  to  issue,  holding 
that  the  deceased  died  intestate  as  to  the  property  mentioned 
in  said  sixth  clause,  and  that  the  same  vested  in  his  heirsat 
law,  and  did  not  go  to  the  residuary  legatee.     From  this 
judgment  the  defendant  in  error,  Oiles  Mitchell,  who  wis 
the  executor  of  said  will  and  residuary  legatee,  appealed,aDd 
the  cause  coming  on  to  be  heard  in  the  Superior  Court,  oa 


\ 
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the  appeal,  the  presiding  Judge  of  that  Court  (Hutchiits)  re- 
versed the  judgment  of  the  Ordinary,  holding  that  the  resid- 
uary legatee  was  entitled  to  the  property  contained  in  said 
clause,  and  that  there  was  consequently  no  estate  to  be  ad- 
ministered. 

To  this  decision  Venable,  the  applicant,  excepted  and  as- 
signs the  same  as  error. 

Geo.  Hillyer;  and  Akerman,  for  plaintiff  in  error. 
Cobb  &  Lumpkin,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

This  was  an  application  for  letters  of  ad  ministration  ck&o- 
His  nofij  founded  upon  the  idea  that  the  executor  could  not 
administer  intestate  estate.  We  think  this  idea  is  a  mistake, 
for  by  our  statute  of  1828,  (See  Colb^s  Digest^p.  327,)  exe- 
cutors are  directed  to  hold  the  '^  residuum  or  undevised  real 
or  personal  estate  as  trustees  for  the  distributees  or  next  of 
kin  of  their  deceased  testator  or  testatrix."  It  is  unnecessary 
to  consider  whether  or  not  there  is  any  intestacy  in  this  case, 
for  under  this  statute  the  executor  is  the  proper  administra- 
tor of  the  intestate  as  well  as  of  the  testate  estate.  There  was 
no  use,  therefore,  for  an  administrator  de  bonis  non^  and  the 
application  was  properly  refused. 

Judgment  affirmed. 
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Turner  P.  Oliver,  plaintiff  ia  error,  vs.  TnosiAs  F.  Per- 
sons, defendant  in  error. 

A  Court  01'  Chancery  has  power  to  allow  a  defondnnt.  to  amend  hiij  answer,  U 
striking  out  a  part  of  it. 

In  Equity,  in  Warren  Superior  Court.  Decision  by  Judge 
Thomas,  at  October  Term,  1859. 

This  was  a  bill  filed  by  Turner  P.  Oliver,  administrator, 
against  Thomas  F.  Persons. 

Counsel  for  defendant  moved  in  this  cause  to  amend  the 
defendant's  answer,  filed  on  the  5th  of  August,  1855,  by 
striking  out  the  entire  answer,  and  so  much  of  a  subsequent 
answer  filed  15th  April,  1857,  as  is  in  the  last  words  and 
lines  thereof,  to- wit :  ^^  and  also  of  his  two  previous  answers 
and  pleas  in  this  case  as  though  the  same  were  written  again, 
and  here  appropriately  set  forth,  pleaded,  and  answered  in 
apt  words,  and  in  proper  form/' 

Counsel  for  complainant  objected  to  the  proposed  amend- 
ment. 

The  Court  overruled  tlie  objection  and  granted  the  motion 
allowing  the  amendment.  To  which  decision,  counsel  for 
complainant  excepted. 

Defendant  then  moved  to  amend  the  minutes  of  said  Su- 
perior Court  at  the  April  Term,  1855,  in  the  following  man- 
ner, and  by  granting  the  following  order,  to-wit  : 

Turner  P.  Oliver,  administrator, ^      Bill  for  discovery,  relief. 

vs.  z'&c.,  in  Warren   Superior 

Thomas  F.  Persons.  j  Court. 

On  motion,  ordered  that  complainant's  solicitors  show 
cause  at  such  time  as  it  may  suit  the  convenience  of  the 
Court  to  hear  them,  why  the  minutes  of  this  Court  at  April 
Term,  1855,  should  not  be  amended  by  Avriting  therein,  nunc 
pro  txmcy  the  following  order  granted  in  the  above  stated 
case  at  the  Term  aforesaid,  to-wit : 
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^  Upon  hearing  the  above  stated  rale,  and  it  appearing  to 
the  Conrt  that  defendant  had  prepared  a  plea  and  answer  in 
said  cause  which  is  submitted  to  said  Court  upon  the  first 
day  of  this  Term^  though  not  within  the  three  months,  nor 
had  filed  it  on  the  first  day  of  this  Term ;  said  answer  pur- 
porting to  be  in  full  to  all  such  facts  of  the  bill  not  pleaded 
to,  and  moving  at  the  same  Term  to  be  now  permitted  to  file 
the  said  plea  and  answer.  It  is  ordered  that  the  said  mo- 
tion to  file  said  plea  and  answer  be  overruled^  and  the  first 
above  stated  order  be  granted." 

The  foregoing  rule  having  been  served  and  the  motion 
having  been  called  up  for  determination,  complainant's  coun- 
sel objected  to  the  allowance  of  the  same. 

A.  H.  Stephens,  Esq.,  one  of  the  counsel  for  the  defend- 
ant, stated  in  his  place,  (it  being  agreed  by  counsel  for  com- 
plainant, that  he  need  not  be  sworn,)  that  the  Court  at  April 
Term,  1855,  passed  and  granted  an  order  which  was  now 
found  among  the  papers  in  the  case,  and  presented  in  Court, 
but  which  no  where  appeared  on  the  minutes.  The  origi- 
nal order  is  in  the  handwriting  of  Mr.  Stephens,  and  is  inter- 
lined in  the  handwriting  of  Judge  Cone,  who  at  April  Term? 
1855,  was  the  controlling  and  leading  counsel  in  the  case. 
That  the  motion  was  discussed  by  Judge  Cone  on  one  side, 
and  himself  on  the  other,  and  that  the  order  was  finally 
passed  in  the  shape  and  form  it  now  has. 

The  Court  granted  the  order  amending  the  minutes^  nunc 
jpro  tunc  J  as  above  moved  for,  and  counsel  for  complainant 
excepted. 

DouoH£RTY,  Speer  ;  and  Wasden  &  Nelms,  fo?  plaintiff 
In  error. 

ToOMBs;  and  Cobb^  contra. 
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By  the  Court. — Bennino  J.  delivering  the  opinion. 

Was  the  Court  below  rights  in  allowing  the  answer  to  be 
amended  ?     We  think  so. 

It  was  said  in  objection  to  that  decision,  that  there  is  an 
English  chancery  rule,  which  forbids  the  ameddiog  of  an 
answer,  and  substitutes  for  amending,  the  right  to  file  a  sup- 
plemental answer.  But  if  there  is  any  such  rule  as  this,  it 
is  one  that  was  made  by  Lord  Chancellor  Thurlow,  since  the 
revolutionary  war.  Therefore,  it  is  not  binditig  on  usl  Be- 
sides, if  one  Chancellor  can  make  such  a  rule,  another  can 
repeal  it.  And  if  another  takes  upon  himself  to  disregard 
it,  that  amounts  in  effect  to  its  repeal.  And  our  Superior 
Courts  have  in  this  respect,  all  the  powers  of  the  English 
Court  of  Chancery. 

[Before  Lord  Thurlow's  rule,  the  regular  course  was,  to  al- 
low the  answer,  in  a  proper  case,  to  be  amended.  The  Court 
seems  to  have  felt,  that  it  had  the  power  to  allow  amend- 
ments in  any  case;  but  still,  that, in  the  exercise  of  the  pow- 
er, it  ought  to  govern  itself,  by  a  sound  discretion.  1  Dvk. 
33,  do.  35  ;  1  P.  fVfns.y  300;  3  Jltk.,  522  ;  See  2  Dav.  Ch.  Pr. 
339,  and  cases  cited. 

But  if  this  were  not  so ;  if  the  power  to  allow  an  answer 
to  be  amended,  did  not  belong  to  the  Superior  Court,  as  one 
of  its  original  chancery  powers,  the  power  would  yet  belong 
to  it,  as  a  power  conferred  by  the  amendment  Act  of  1854, 
for  that  Act  says,  that  plaintiffs  or  defendants,  whether  at 
law,  or  in  equity,  shall,  as  matter  of  right,  be  allowed  to 
amend  their  pleadings,  in  all  respects,  whether  in  matter  of 
form  or  matter  of  substance.    Amend  is  the  word  used.    The 
Act  does   not  say  anything  about  supplemental  answers. 
Acts  of  1853-4,  48* 

It  was  further  argued,  that  filing  a  supplemental  answer, 
was  a  better  mode  of  attaining  the  object,  than  was  that  of 
amending  the  answer.    Be  it  so,  and  what  of  it,  in  the  face 
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of  a  Statute,  which  gives  to  the  party  the  right  to  the  mode 
of  amending;  and,  in  the  face  of  a  chancery  rule,  which 
gives  to  the  Court,  the  power  at  discretion,  to  allow  the  mode 
of  amending. 

After  all,  the  difference  between  the  two  modes,  is,  little  or 
nothing.  The  effect  of  striking  out  a  part  of  an  answer,  by 
amendment,  is  not  to  annihilate  the  stricken  part.  Thatstill 
continues  as  much  subject  to  be  used  as  an  admission  of  the 
defendant,  if  it  is  one,  as  it  would  have  been,  had  it  not  been 
struck  out,  and  there  had  been  filed,  a  supplemental  answer 
withdrawing  or  denying,  the  admission. 

We  think,  then,  that  the  Court  was  right,  in  allowing  tho 
amendment. 

As  to  the  order  allowing  the  amendment  of  the  minutes, 
we  see  no  objection  to  that  order.  It  now  appears,  that 
there  was  no  necessity  for  the  order;  it  now  appears  that  the 
original  order  was  itself,  on  the  minutes.  Ordering  it  enter- 
ed nunc  pro  tuncj  was,  therefore,  unnecessary;  was  doubt- 
less the  result  of  mistake  or  hurry.  But  if  the  original  or- 
der had  not  been  entered,  ho  reason  whatever  is  assigned, 
why  the  order  nunc  pro  tunc,  ought  not  to  have  been  gran- 
ted. The  Court  had  ihe power  to  grant  that  order,  and  noth- 
ing is  offered  to  show,  that  it  ought  not  to  have  exercised  the 

power. 

Judgment  affirmed. 


John  Dos,  ex  dem.,  Samuel  Adams,  and  others,  plaintiffs 
in  error,  vs.  Richard  Roe,  casual  ejector,  and  Hugh  Mc- 
Donald, tenant  in  possession,  defendants  in  error. 

To  authorize  a  plaioliff  ia  ejectment  to  use  the  name  of  a  third  person,  as  les- 
sor, he  must  show  thai  he  has  a  htma  fde,  subsisting  claim  to  the  promisee' 
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and  that  there  is  a  connection  between  his  title  and  that  of  the  partf  ,  apoa 
whose  demise  he  seeks  to  recover ;  or  that  he  has  the  authority  of  that  per- 
son, in  whom  the  paramount  title  is  vc.<tcd,  to  institute  the  suit,  in  his  name. 

Ejectment^  in  Hart  Superior  Court.  Tried  before  the  Hon- 
orable Thomas  W.  Thomas,  presiding  Judge,  at  July  ad- 
journed Term,  1859. 

This  was  ejectment  by  John  Doe,  against  Richard  Roe. 
casual  ejector^  and  Hugh  McDonald^  tenant  in  possession,  fox 
the  recovery  of  a  tract  or  parcel  of  land,  situated  in  the  coun- 
ty of  Hart  The  declaration  contained  five  demises ;  the 
first  from  Samuel  Adams;  second,  from  William  Dooly-, 
third,  firom  William  W.  Dooly,  Mitchell  N.  Dooly,  Barnabas 
J.  Dooly,  Van  D.  Garey  and  Lewis  Stowers ;  fourth,  from 
Barnabas  J.  Dooly ;  and  fifth,  from  James  E.  SkeUon,  Litde- 
ton  Skelton  and  John  H.  Skelton ;  the  last  named  lessens  be* 
ing  the  real  parties  plaintiffs,  and  claiming  the  land  in  con- 
troversy. 

Brief  qf  evidence/or  plainiiffl 

A  grant  from  the  State  to  Samuel  Adams,  dated  18th  De- 
cember, 1S20.  Next,  a  deed  from  Barnabas  J.  Dooly,  to  J. 
E.  Skelton,  John  H.  SkeUon  and  Littleton  Skelton,  dated  SA 
December,  1856,  for  the  premises  in  dispute.  This  deed  was 
duly  recorded. 

Plaintiff  then  offered  and  read  in  evidence  three  receipts 
to  Barnabas  J.  Dooly,  one  from  Elizabeth  Dooly,  ono  from 
Lewis  Stowers,  and  one  from  William  W.  Dooly,  in  full,  res- 
pectively, of  all  their  interest  in  the  estate  of  William  Doolr. 
deceased,  and  all  dated  6th  November,  1856. 

F.  B.  Hodges  sworn,  testified :  That  as  county  surveyor, 
he  surveyed  the  tract  of  land  represented  in  the  plat  for  James 
E.  Skelton,  John  H.  Skelton  and  Littleton  Skelton ;  made  the 
plat;  made  the  survey  partly  in  the  Spring  of  1857,  and  fin- 
ished it  in  the  fall  of  the  same  year,  or  Spring  of  1858- 
Thinks  the  grant  to  Samuel  Adams  covers  the  land  sued  for: 
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found  four  corners  of  the  old  survey,  as  set  forth  in  the  grant 
to  Adams ;  found  all  the  branches  as  laid  down  in  Adams's 
grant  conectly  described  in  his  plat ;  found  marked  trees  on 
most  of  the  lines;  poplar  station  on  the  branch  laid  down 
right.  The  residence  of  Hugh  McDonald  was  without  the 
lines  of  said  survey,  but  a  portion  of  one  of  the  fields  iti 
Cultivation  by  him  and  his  stables  were  within  the  survey, 
and  he  was  in  possession  of  the  same  at  the  time  this  suit 
was  commenced. 

CrosS'Exoinined. — Found  only  four  of  the  sixteen  corners 
called  for  in  the  grant.  One  of  the  lines  in  the  plat  made 
by  witness,  is  nearly  half  as  long  again  as  that  called  for  by 
the  grant,  and  at  that  point  of  the  survey,  there  seems  to  be 
a  mistake.  Is  not  positive  that  the  grant  covers  the  land  ; 
is  of  opinion  that  the  grant  covers  the  land  in  dispute. 

In  Reply. — The  tract  of  land  is  very  irregular  in  shape; 
has  more  corners  than  usual ;  it  is  not  unusual  to  find 
some  mistakes  in  the  courses  and  distances  in  a  survey  hav- 
ing the  number  of  corners  that  this  has,  and  in  surveys  as 
old  as  this ;  but  more  common  in  surveys  that  are  older. 

Thomas  B.  Adams  testified:  That  he  was  a  nephew  of 
Samuel  Adams;  he  was  living  last  Spring;  heard  it  through 
the  lamily.    He  left  this  country  some  thirty  years  ago. 

Here  plaintiff  closed. 

Evide.n  ce  J  or  defen  daut. 

A  grant  from  the  State  to  D.  M.  Johnson,  dated  29lh  Jan- 
uary, 1856. 

IV.  C.  Davis,  surveyor,  testified :  That  he  surveyed  the 
tract  of  land  described  in  the  grant  to  Johnson,  and  that  he 
believed  it  covered  the  premises  in  controversy. 

IF.  G,  Delony,  Esq, ;  J.  Nash,  Esq, ;  J.  G.  Justice,  Esq, ; 
P,  E.  Davant,  Esq.,  and  R.  J.  Millican,  Esq.,  attorneys  at 
law,  all  testified :  That  they  were  the  attorneys  for  the  Skel- 
f  on^s  and  had  not  been  employed  by  any  one  else  for  the 
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prosecution  of  this  case.    That  the  Skelton's  only  were  their 
clients. 

James  E.  Skeltotij  attorney  at  law,  testified :  That  he  rep- 
resented himself,  and  J.  H.  Skelton  and  L.  Skelton,  and  no 
others.  Did  not  know  Samuel  Adams;  had  heard  of  him; 
a  few  months  ago  he  was  living  in  Alabama.  Was  not  au- 
thorized by  him  to  bring  this  suit,  but  thought,  in  law,  he 
had  a  right  to  use  his  name  for  the  assertion  of  his  own 
rights;  had  received  several  letters  from  him,  but  did  not 
have  them  in  his  possession ;  had  written  a  letter  or  two  to 
Samuel  Adams ;  John  H.  Skelton,  Davant  and  Justice  had 
written  to  Adams ;  that  he,  witness,  and  John  H.  and  L. 
Skelt6n  were  parties  for  whose  benefit  this  suit  was  brought, 
and  the  case  was  principally  prepared  by  himself  and  John 
H.  Skelton. 

John  H.  Skelton^  testified :  That  he  was  not  aathorized 
by  Adams  to  bring  this  suit ;  did  the  most  of  the  correspon- 
dence with  Adams. 

M.  Jl.  Johnson^  testified :  That  he  heard  McDonald  say, 
that  he  was  holding  the  land  under  D.  M.  Johnson;  that 
McDonald  had  been  living  on  the  land  several  years. 

Here  defendant  closed. 

The  Skeltons  then  executed  and  filed  in  office  a  bond, 
with  security,  to  save  Samuel  Adams  harmless  against  all 
costs  in  this  suit. 

The  Court  charged  the  jury,  substantially  as  follows: 
The  action  of  ejectment  is  usually  brought  in  a  form  thatis 
fictuious;  this  one  is  so  brought  John  Doe  and  Richard 
Roe,  about  whom  you  have  heard  so  much  in  this  casc^ars 
fictiiioud  names;  no  such  persons  probably  ever  existed;  the 
real  parties  in  this  suit  are  the  lessors  of  the  plaintiff,  that 
is,  the  persons  from  whom  John  Doe  says  he  obtained  the 
premises  by  lease ;  these  lessors  are  the  real  plaintiffs,  and 
Hugh  McDonald,  tenant  in  possession,  is  the  real  defendant 
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It  is  familiar  knowledge  in  this  sort  of  action,  that  the  plain- 
tiflf  must  recover  by  the  strenth  of  his  own  title,  and  not  by 
the  weakness  of  his  adversary's.    The  defendant  being  in 
possession^  that  is  sufficient  title  for  him,  unless  plaintiff 
shows  paramount  title.     A  good  and  paramount  title  in  law 
may  be  shown  in  some  cases,  by  proving  seven  years  or  longer 
possession  under  certain  circumstances,  by  the  plaintiff  or 
those  under  whom  he  claims,  but  it  is  needless  to  charge  you 
the  law  governing  such  cases,  because  no  possession  has 
been  shown  in  this  case,  either  by  any  of  the  lessors  of  the 
plaintiff,  who  are  the  real  plaintiffs,  as  1  before  stated,  or  by 
any  one  under  whom  they  claim.    The  only  question  there- 
fore, f^r  you  is,  has  a  claim  of  title  from  the  State  down  to 
any  of  tho  lessors  of  the  plaintiff,  been  shown  by  the  evi- 
dence ;  if  such  a  title  has  been  shown  in  any  of  the  lessors, 
the  plaintiff  John  Doe  is  entitled  to  recover  on  that  demise. 
The  Court  then  stated  to  the  jury  from  the  declaration,  all 
the  different  demises  laid,  and  told  them  that  no  evidence  of 
a  chain  of  title  had  been  shown  in  any  of  the  lessors  except 
Samuel  Adams,  and  after  stating  that  they  ought  not  to  con- 
sider any  of  the  demises,  except  that  to  Samuel  Adams,  pro- 
ceeded as  follows:  Therefore,  the  sole  question  for  your  con- 
sideration, so  far  as  the  plaintiffs'  case  is  concerned  is,  has  a 
chain    of  title  been  shown  in  Samuel  Adams.    A  grant  to 
Samiiel  Adams  has  been  introduced  ;  now  if  this  grant  cov- 
ers the  land  in  dispute,  and  you  so  believe  from  the  evidence, 
then  a  paramount  title  has  been  shown  in  Samuel  Adams, 
because  his  grant  is  older  than  the  one  5>hown  by  the  defend- 
ant, and  seven  years  possession  by  the  defendant  or  those 
under  whom  he  claims,  has  not  been  shown,  and  the  plain- 
tiff is  entitled  to  recover  on  that  demise,  if  the  defendant 
"was  in  possession  at  the  time  of  the  commencement  of  the 
suit,  unless  there  exists  in  the  defence  set  up  some  legal  ob- 
jection  to  such  recovery.    Now  if  you  believe  the  grant  to 
Samuel  .\dams  covers  the  land,  and  that  Hugh  McDonald 
in  possession  at  the  commencement  of  the  suit,  your 
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next  inquiry  will  be^  has  the  defendant  any  legal  ground 
why  the  plaintiff  ought  not  to  recover  on  that  demise.  The 
defendant  contends : 

1st.  That  the  demise  was  laid  in  the  name  of  Samuel 
Adams  without  his  consent  or  authority. 

2d.  There  is  no  connection  between  the  title  of  Samuel 
Adams  and  the  title  of  the  three  Skeltons,  whom  the  coun- 
sel Delony^  Justice,  Nash,  Davant  and  Millican,  state  they 
represent,  and  in  whose  joint  names  one  of  the  demises  is 
laid. 

3d.  There  is  no  bona  fide  title  or  pretense  of  title  from 
Samuel  Adams  to  said  three  joint  lessors. 

4th.  That  the  evidence  shows,  that  if  a  recovery  is  had 
under  the  demise  to  Samuel  Adams,  it  will  not  enure  and  is 
not  intended  to  enure  to  the  benefit  of  said  Samuel  Adams. 

I  charge  you,  that  if  all  four  of  these  objections  be  true, 
according  to  the  evidence,  and  you  so  believe  them,  then  the 
plaintiff  is  not  entitled  to  recover  under  the  demise  to  Samu- 
el Adams,  notwithstanding  the  grant  to  him  is  the  older,  and 
covers  the  land  in  dispute;  on  the  other  hand,  if  the  evi- 
dence fails  to  sustain  either  of  them,  the  plaintiff  is  entitled 
to  recover  on  that  demise.     With  regard  to  the  first  objection, 
two  of  the  lessors,  James  E.  and  John  H.  Skelton,  state,  that 
they  considered  themselves  authorized  to  use  the  name  of 
Samuel  Adams,  and  that  the  only  evidence  of  his  consent  or 
authority  which  they  had,  was  certain  letters,  and  the  letters 
not  being  produced  nor  accounted  for,  1  chaige  you,  there 
is  no  evidence  before  you  that  Samuel  Adams  consented  to, 
or  authorized  the  use  of  his  name  as  one  of  the  lessors  of 
the  plaintiff.     With  regard  to  the  second  objection,  I  chaige 
you  that  there  is  no  evidence  of  any  connection  between  the 
title  of  Samuel  Adams  and  the  title  of  the  three  joint  lesson 
the  Messrs.  Skeltons,  whom  the  counsel  Delony,  Justice,  Nasb, 
Davant  and  Millican,  state  they  represent.   With  r^[ard  to  the 
third  objection,  my  charge  is,  there  is  no  evidence  of  any 
claim  or  pretence  of  title,  whether  bona  fide  or  otherwise, 
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from  Samnel  Adams  to  the  three  joint  lessors,  the  Messrs. 
SkeltoDs.     Therefore,  yon,  with  regard,  to  these  objections^ 
ought  to  be  confined  to  the  fourth.    Now,  if  it  has  been  shown 
that  a  recovery  will  not  enure  to  the  benefit  of  Samuel  Ad- 
ams, and  was  not  intended  to  enure  to  his  benefit, you  ought 
to  find  for  defendant,  notwithstanding  the  grant  to  Samuel 
^^daois  was  the  older,  and  covers  the  land  in  dispute.    On 
the  other  hand,  if  you  believe  the  recovery,  if  any,  will  be 
for  the  benefit  of  Samuel  Adams,  you  ought  to  find  for  the 
plaintiff  on  that  demise,  if  the  grant  to  Samuel  Adams  cov- 
ers the  land. 

The  jury  returned  a  verdict  for  the  defendant  with  costs 
^f  suit. 

And  the  plaintiff  by  his  counsel  on  this,  the  7th  day  of 
August,  1859,  it  being  within  thirty  days  from  the  adjourn- 
ment of  said  Court,  tenders  this  his  bill  of  exceptions,  and 
excepts  to  said  decision : 

1st  Because  the  Court  erred  in  charging  the  jury  that  if 
all  four  of  the  objections  insisted  upon  by  the  defendant 
were  true,  according  to  the  evidence,  and  so  believed  by  them, 
then  the  plaintiff  is  not  entitled  to  recover  under  the  demise 
of  Samuel  Adams,  notwithstanding  the  grant  to  him  is  the 
oldeTj  and  covers  the  land  in  dispute. 

2d.  Because  the  Court  erred  in  charging  the  jury,  that 
(here  was  no  evidence  before  them  that  Samuel  Adams  con- 
sented to  or  authorized  the  use  of  his  name,  as  one  of  the 
lessors  of  the  plaintiff 

3d.  Because  the  Court  erred  in  its  charge  to  the  jury,  that 
there  was  no  evidence  of  any  claim  or  pretence  of  title,  wheth- 
er bona  fide  or  otherwise,  from  Samuel  Adams  to  the  three 
joint  lessors,  the  Messrs.  Skeltons. 

4th.  Because  the  Court  erred  in  charging  the  jury,  that  the 
enquiry  with  regard  to  these  objections,  ought  to  be  confined 
entirely  to  the  fourth.  Now,  if  it  has  been  shown  that  a 
recovery  in  this  case  will  not  enure  to  the  benefit  of  Samuel 
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Adams^  and  was  not  intended  to  enure  to  his  benefit^  you 
onght  to  find  for  the  defendant,  notwithstanding  the  gjrant 
to  Samuel  Adams  is  the  older  and  covers  the  land  in  dis- 
pute. 

5th.  Because  the  Court  erred  in  charging  the  jury  that  no 
evidence  of  a  claim  of  title  amounting  to  paramonnt  lille 
had  been  shown  in  any  of  the  lessors  except  Samnel  Adavf^, 
and  that  they  ought^not  to  consider  any  of  the  demises  ex- 
cept that  to  Samuel  Adams.  And  as  the  facts  aforesaid  do 
not  appear  of  record^,  plaintiii  by  his  counsel  brings  this  his 
bill  of  exceptions,  and  prays  that  the  same  may  be  certified 
as  required  by  the  statute  in  such  cases  made  and  provided, 
in  order  that  the  errors  complained  of,^may  be  examined 
and  corrected. 

Nash  ;  M illican  ;  and  Deloney,  for  plaintifls  in  error. 
Hester  &  Akerman,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

This  was  an  action  'of  ejectment  brought  to  recover  a  tiact 
of  land  in  Hart  county.  There  were  several  demises  in  the 
declaration.  I  need  mention  two  only.  One  is  in  tfaeoame 
of  Samuel  Adams,  to  whom  the  land  was  granted  by  the 
State  in  1820.  The  other  a  joint  demise  from  three  of  the 
Messrs.  Skeltons ;  the  defendant,  McDonald,  holds  imder  P. 
M.  Johnson,  to  whom  the  land  was  granted  in  1856. 

Both  grants  cover  the  premises  in  dispute. 

It  appeared  on  the  trial,  that  this  suit  was  brought  at  die 
instance  and  for  the  benefit  of  the  Messrs.  Skeltons^and  that 
Samuel  Adams  had  given  no  authority  to  use  his  name;  aa«l 
that  a  recovery,  if  had,  would  enure  to  the  sole  nse  of  tli^e^ 
Skeltons.    The  title  of  the  Skehons  was  a  deed  from  tnae 
Dooly,  of  a  recent  date,  but  there  was  not  a  particle  of  proof 
connecting  Dooly's  title  with  that  of  Adams,  the  origi^ml 
grantee. 
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Upon  this  testimony  the  Judge  ruled,  and  we  think  very 
properly,  that  the  only  recovery  that  could  be  had  in  the 
case,  was  upon  the  demise  of  Adams,  and  that  if  the  evi- 
dence showed,as  it  clearly  did,  that  the  action  was  not  brought 
by  him,  and  that  the  recovery  would  not  enure  to  his  benefit, 
that  they  ought  to  find  for  the  defendant.  The  jury  return- 
ed a  verdict  in  accordance  with  these  instructions. 

The  point  decided  in  this  case,  has  been  several  times  be- 
fore this  Court.    And  we  have  uniformly  held,  that  to  author- 
ize a  plaintiff  in  ejectment,  to  use  the  name  of  another,  he 
must  show  some  connection  between  his  title  and  that  of 
the  person  in  whose  name  he  sues.  Couch  vs.  Turner  et  al, 
17   Oa,  Sep.4S7;  Kinsey  vs.  Sensbough  et  al.  ibid.  640; 
that  he  is  not  invoking  the  paramount  outstanding  title  to 
rob  others,  but  to  protect  himself.    Were  it  othtf  wise,  there 
would  be  no  end  to  litigation.    Suppose  you  turn  oat  Mc- 
Donald, and  put  the  Skeltons  in  possession  under  Adams's 
title^  what  is  to  prevent  McDonald  or  Johnson  or  someone 
else,  from  bringing  ejectment  against  the  Skeltons,  by  a  de- 
mise in  the  name  of  Adams,  and  eject  them  ? 

It  is  suggested  by  Mr.  Millican,  arguendo,  that  should  a 
new  trial  be  awarded,  they  expect  to  be  able  to  estabUth  a 
privity  between  the  title  of  Adams  and  the  Skeltons.  A 
new  trial  is  not  needed  for  this  purpose.  From  the  fictitious 
character  of  the  action,  the  suit  can  be  recommenced  and 
the  proof  made,  if  it  exists  and  can  be  procured. 

We  are  of  the  opinion  that  the  judgment  below  should  be 
affirmed. 

Judgment  affirmed. 
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C.  W.  WooD^  plaintiff  in  error,  vs.  Jesse  Carteb,  defend- 
ant in  error. 

*  Fending  an  action  with  bail  process  in  the  Superior  Coort,  the  plaintiff  took 
out  an  attachment,  on  the  same  demand,  returnable  to  the  Inferior  Court. 
Eddt  That  he  had  the  right  to  do  so. 

Certiorari,  in  Hall  Superior  Court  Decision  by  Judge 
HuTCHiNs,  September  Term,  1859. 

Carter  instituted  suit  against  Wood,  in  Hall  Superior  Court, 
in  which  bail  was  required  and  given.  Pending  suit,  Carter 
sued  out  an  attachment  against  him  on  the  same  cause  of 
action,  returnable  to  the  Ir^ferior  Court  of  Hall  county.  De- 
fendant Wood  moved  to  dismiss  the  attachment,  on  tvro 
grounds : 

l^t.  Because  bail  had  been  given  in  the  common  lav  ac- 
tion. 

2d.  Because  the  Superior  Court  alone  had  jurisdiction  •f 
the  attachment,  the  same  having  issued  pending  the  com- 
mon law  suit,  and  for  the  same  cause  of  action.  The  Supe- 
rior Court  refused  the  motion  and  defendant  brought  the 
case,  by  certiorari,  for  review  and  reversal  before  the  Superior 
Court. 

The  presiding  Judge  of  that  Court,  (Hutchibs,)  dismissed 
the  certiorari,  and  affirmed  the  judgment  of  the  Inferior  Coort, 
and  to  this  decision  defendant  excepts  and  assigns  the  same 
as  error. 

E.  M.  Johnson;  and  R.  L.  Law,  for  plaintiff  in  error. 
By  the  Court. — Bennino  J.  delivering  the  opinion. 

Was  either  of  the  grounds  of  the  motion  to  dismiss  the 
attachment,  good  ?  We  think  not.  We  think  that  the  tvoi- 
ty-eighth  section  of  the  Attachment  Act  of  1856,  renders 
both  of  the  grounds  untenable. 
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It  was  argued,  that  the  old  law  was  the  same  as  this  sec- 
tion of  the  new ;  and,  that,  in  Clark  vs.  Tuggle^  (18  Ga:  604,) 
this  Court  had  decided,  that  an  attachment  would  by  that 
law,  not  lie  in  such  a  case  as  the  present,  a  case  in  which 
there  was  a  bail  writ  pending  when  the  attachment  was 
issued.  But  that  case  was  not  like  the  present.  In  that 
case,  the  attachment  and  the  bail  process,  were  both  issued 
at  the  same  time.  Not  only  so,  but  it  was  the  attachment 
that  was  first  served.  Therefore,  that  was  a  case  in  which, 
it  could  not  be  said,  that  the  attachment  was  issw^A pendente 
lite.  If  either  of  the  two  processes,  was  issued  pendente  lite, 
it  was  the  bail  process. 

This  being  so,  the  Court  in  that  case,  thought,  that  the  old 
Act,  '^  which  authorizes  the  issuing  of  attachments  j^ent/en/^ 
/i7e,''  did  not  apply;  the  Court  thought,  that  the  attachment 
was  not  ^'  in  the  nature  of  an  attachment  pendente  lite." 
This  is  the  view  which  the  Court  acted  on,  in  that  case, 
whether  this  view  is  correct  or  not,  (and  I  must  say,  that  I 
now  hardly  think,  that  it  is,)  two  things  are  certain ;  one, 
that  such  a  view  is  not  possible  in  the  present  case,  for  in 
the  present  case,  it  is  clear,  that  the  attachment  was  an  at- 
tachment,/?en^/an/e  lite;  the  other,  that  the  present  question 
23  on  a  new  statute,  the  Attachment  Act  of  1856. 

Consequently,  we  feel  at  liberty  in  any  view  of  the  case  of 
Clark  vs,  Tuggle,  to  follow  the  plain  words  of  the  new  Act, 
and  hold,  that  an  attachment  may  issue  pending  any  suit, 
not  excepting  a  suit,  by  bail  process. 

Judgment  affirmed. 
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LiNDSi^Y  H.  Smith,  plaintiff  ia  error,  vs.  Thokas  M.  Hillt 

AND  Wipe,  defendant  in  error. 

Where  a  guardian  makes  annual  returns  of  the  condition  of  his  ward*s  estate, 
he  win  be  allowed  all  reasonable  ebarges  foMhe  edaeatioa  and  liritnteBtace 
of  the  ward,  although  they  may  exceed  the  income*  The  single  cfrcumstaaee 
of  the  excess  docs  not  render  them  improper  or  unreasonable. 

In  Equity,  in  Elbert  Superior  Court.  Tried  before  Judge 
Thohas,  at  September  Term,  1859. 

This  was  a  bill  filed  by  Lindsay  H.  Smith,  againsi  Thom- 
as M  Hilly,  and  wife,  to  recover  certain  sums  paid  and  ex- 
pended by  him,  as  guardian  of  Mrs.  Hilly,  formerly  Miss 
Smith,  over  and  above  his  receipts  as  hor  guardian.  The 
bill  states,  and  the  answer  admits,  that  upon  the  marriage  of 
his  ward,  he  delivered  to  her  husband,  the  said  Thomas  M. 
Hilly,  all  her  estate,  consisting  exclusively  of  negroes.  The 
bill  further  states,  that  said  Thomas  M.,  when  he  received 
said  negroes,  agreed  to  execute  a  refunding  bond,  and  upon 
a  settlement  to  be  thereafter  had,  to  allow  and  pay  to  com- 
plainant, whatever  sum  should  be  found  due  to  him  for  ex- 
cess of  expenditures  beyond  his  receipts.  This  statement 
the  answer  denies. 

The  bill  further  states,  that  complainant  received  as  guar- 
dian i^805  48,  and  paid  out  and  expended  £1,197  51,  ma- 
king an  excess  of  expenditures  of  $392  03 ;  and  further, 
that  complainant  paid  out  for  counsel  fees^  costs,  &c..  not  in- 
cluded in  his  returns,  considerable  sums. 

The  bill  further  slates,  that  John  A.  Harper  was  the  guar- 
dian of  Mrs.  Hilly,  prior  to  complainant's  appointment,  and 
that  he  instituted  suit  against  said  Harper  and  recovered  a 
judgment  for  over  eight  thousand  dollars ;  but  that  Harper 
proved  insolvent,  and  his  sureties  on  his  guardianship  bond, 
defeated  any  recovery  against  them  on  account  of  the  ille- 
gality of  said  bond,  and  that  said  judgment  against  Harper 
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was  outstanding  and  unpaid  at  the  time  complainant  deliv- 
ered the  negroes  aforesaid  to  HiUy,  bat  that  since  thai  time. 
Hilly  has  received  from  Harper  a  large  amount  on  said 
judgment,  and  prays  that  defendants  be  decreed  to  pay  to 
him  the  amounts  above  mentioned,  paid  by  complainant, 
in  excess  of  his  receipts. 

To  this  chaise  of  the  bill^  defendants  answered,  that  they 
had  received  from  Harper  only  one  hundred  and  fifty  dol- 
lars, and  that  said  payments  made  by  complainant,  being 
over  and  above  the  income  and  annual  profits  of  his  ward's 
estate,  he  was  entitled  to  no  repayment  thereof. 

On  the  trial,  it  was  admitted  by  defendants  that  complain- 
ant had  paid  and  become  bound  to  pay  the  executions  stated 
in  exhibit  B.  filed  with  his  bill. 

Afier  argument,  the  Court  held  and  decided  that  com- 
plainant was  not  entitled  to  recover  the  entire  balance  that 
appeared  in  his  favor,  but  could  only  recover  the  one  hun 
dred  and  fifty  dollars,  received  from  Harper  with  interest 
thereon,  from  the  15th  October,  1855,  that  being  the  time 
defendant  received  it ;  and  also  fifty  dollars  with  interest 
thereon,  from  25th  March  1846,  being  one-sixth  of  the  coun- 
sel fees  incurred  and  paid  in  the  suit  against  said  Harper; 
and  also  forty  dollars,  besides  interest,  being  the  amount  paid 
out  for  the  maintenance  and  education  of  his  ward,  prior  to 
the  verdict  in  favor  of  the  securities  of  said  Harper,  and  di- 
rected the  jury  to  render  their  verdict  accordingly. 

The  Court  further  held  and  decided,  that  the  returns  of 
'Complainant  as  guardian  to  the  Court  of  Ordinary,  were  not 
sufiScient  notice  to  that  Court,  that  the  income  of  his  ward's 
estate  was  insufficient  for  her  maintenance  and  education } 
cKud  that  although  the  Court  of  Ordinary  did  not  bind  her 
out  complainant  was  not  justified  in  expending,  for  those 
purposes,  any  portion  of  her  estate  beyond  the  income,  and 
tliat  he  could  not  recover  the  sums  so  paid  and  expended, 
the  same  exceeding  said  income. 
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To  which  holding,  direction  and  charge,  complainant  ex- 
cepted, and  assigns  the  same  as  error. 

W.  T.  Vanduzer,  for  plaintiff  in  error. 
Hester  &  AKEtLKAv^  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

In  thi?  case,  the  guardian  has  made  annual  returns,  shov- 
ing that  for  several  years,  the  expenses  of  the  maintenance 
and  education  of  his  ward  have  exceeded  her  income;  and 
the  only  question  is,  whether  this  excess  ought  to  be  allowed 
him  in  his  account.  Our  statute  of  1799,  see  CobVs  Dig, 
313,  directs  that  guardians  shall  be  allowed  all  '^reasonable 
disbursements  suitable  to  the  circumstances  of  the  orpbaV 
and  then  declares  that  when  it  shall  appear  to  the  Court  of 
Ordinary  that  the  income  is  not  sufficient  for  the  education 
and  maintenance  of  the  orphan,  it  shall  be  the  duty  of  the 
Court  to  bind  out  the  orphan,  in  order  to  secure  the  educa- 
tion and  maintenance  in  that  way.  The  work  of  education 
and  maintenance  is  to  go  on,  whether  the  child  be  bound 
ont  br  not.  The  guardian  must  go  on  with  it  till  he  is  stopped 
by  the  Court  He  must  furnish  to  the  Court  information  of 
the  condition  of  the  estate,  as  was  done  in  this  case,  by  his 
annual  returns,  and  then  proceed  with  the  work  of  educa- 
tion and  maintenance,  taking  care  not  to  exceed  ^reasona- 
ble'' limits  in  his  outlays  for  this  purpose,  until  the  Court 
gives  him  notice  that  the  work  is  to  be  done  in  another 
mode,  that  is  by  binding  out  the  ward. 

All  of  the  charges  in  this  case  were  admitted  to  be  true 
and  proper,  unless  they  were  rendered  improper  by  the  sin- 
gle fact,  that  they  exceeded  the  income. .  We  do  not  think 
this  fact  rendered  them  improper  in  this  case,  because  ihe 
Court  by  leaving  work  in  the  hands  of  the  guardian,     afte 
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notice  of  that  fact  from  him,  must  be  considered  as  having 
authorized  him  to  disregard  that  fact.  That  his  annual  re- 
turns were  sufficient  notice  of  the  fact,  was  expressly  deci- 
ded by  this  Court  in  the  case  of  Rolf  vs.  Bol/y  20  Ga.  Sep., 
325,    We  adhere  to  that  decision. 


Judgment  reversed. 


Henbt  p.  Harris,  administrator,  plaintiff  in  error,  vs.  Wil- 
liam A.  SsALs  AND  Wife,  defendant  in  error. 

The  next  of  kin  of  an  iDtestate,  divided  out  his  whole  estate  among  themselresi 

.  according  to  the  rule  prescribed  by  the  statute  of  distributions.    AAerwards, 

an  administrator  was  appointed.    He  failed  to  make  any  returns  of  any  sort, 

to  the  Court  of  Ordinary.    One  of  the  heirs  applied  to  that  Courti  to  have  him 

removed,  for  this  failure. 

SM,  That  if  there  was  no  debts,  the  division  by  the  heirs,  was  a  good  admin* 
istration  of  the  whole  estate,  although  such  division  was  the  act  of  eiecntors 
di  aon  tort;  and  therefore  that  there  was  tlq  estate  of  the  intestate  left,  about 
which,  any  return  could  be  made ;  and,  consequently,  that  the  failure  of  the 
administrator,  to  make  any  return,  was  not  a  sufficient  cause  to  authorize  his 
removal. 

« 

Petition  from  Warren.    Tried  before  Judge  Thomas,  at 
October  Term,  1859, 

The  facts  of  this  case  and  the  points  adjudicated  will  be 
sufficiently  understood,  from  the  following  opinion  of  the 
Court,  together  with  the  head  note  made  out  by  the  Judge 
delivering  said  opinion. 

Toombs  ;  and  Pottle,  for  plaintiff  in  error, 
Wasbsn  &  NsLHS,  contra. 
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By  the  Court. — Benntwg  J.  delivering  the  opinion. 

The  charge  of  the  Court  below,  amounts  as  we  tfaink,  to 
this;  that  if  the  administrator,  Henry  P.  Harris,  had  made 
no  returns  of  any  sort,  he  ought  to  be  removed  from  the  ad* 
ministration,  although  it  might  be  true,  that  at  the  time  when 
he  was  appointed  administrator,  there  were  no  debts  against 
his  intestate  Nathan  Harris,  and  the  whole  estate  of  the  said 
Nathan,  had  been  divided  out,  by  his  heirs  among  themselves, 
in  the  proportions  prescribed  by  the  statute  of  distributions. 
If  the  heirs  divided  out  the  estate  in  this  manner,  theyia 
doing  so,  became  executors  de  son  tort.    And,  in  Coulter's 
case,  it  is  laid  down,  ^'  that  all  lawful  acts  which  an  execu- 
tor de  son  tori  doth,  are  good/'     1  fVms.  ex^ors,  145.    And 
all  acts  that  are  acts  which  a  regular  administrate,  if  one 
existed,  would  be  bound  to  do,  are,  we  think,  acts  that  are 
''  lawful,'^  when  done  by  an  executor  de  son  tart.    In  the 
case  in  which  there  are  no  debts,  the  regular  administrator, 
if  there  is  one,  is  bound  to  divide  out  the  estate,  among  the 
heirs  or  next  of  kin,  according  to  the  statute  of  distribnfioiis. 
Therefore,  if  in  that  case,  an  executor  de  son  tort,  divides 
out  the  estate,  in  that  way,  the  act  will  be  good,  the  division 
will  stand.    In  a  word,  the  act  will  amount  to  a  valid  ad- 
ministration of  the  estate  in  full.    Consequently,  should  a 
regular  administrator  be  afterwards  appointed,  there  will  be 
no  estate  for  him  to  administer ;  nothing  which  he  can  get 
into  his  possession,  because  the  heirs  will  have  the  right  to 
insist  on  the  title,  they  acquired  by  the  division,  as  a  bar  to 
any  suit  for  the  assets,  brought  by  him  against  them. 

It  follows,  that  if,  in  the  present  case,  there  were  no  debts 
of  the  intestate,  Nathan  Harris,  the  division  made  by  the 
heirs,  among  themselves,  was  valid,  and  nothing  was  left  for 
Henry  P.  Harris  to  administer;  nothing  was  left  which  he 
could  in  any  manner  get  into  his  hands,  as  assets ;  the  estate 
was  fully  administered,  as  much  so,  as  it  would  have  been, 
had  the  division  been  made  by  a  regular  administrator. 
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Now,  when  the  case  is  such  as  this,  is  the  adtninistrator 
boand  to  make  any  returns  to  the  Court  of  Ordinaiy  ?  If 
he  is,  the  charge  was  probably  right ;  if  he  is  not,  the  charge 
was  wron?. 

The  answer  to  this  question  depends  on  the  import  of  our 
statutes,  relating  to  administrator's  returns.  The  latest  of 
these,  is  the  statute  of  1810.  {Cobby  316.)  It  declares,  that 
'*  It  shall  be  the  duty  of  all  guardians,  executors,  and  admin- 
istrators, to  render  a  full  and  correct  account  of  the  state  and 
condition  of  all  such  estates  as  they  may  severally  have  in 
their  possession,  to  the  Inferior  Court,"  *^  which  account 
shall  contain  a  statement  on  oath,  of  the  transactions  of  the 
estate,  to  the  last  day  of  December  preceding.''  According 
to  this,  the  return  must  contain  an  account  of  the  **  estate.*^ 
But  if  there  is  no  estate,  there  can  be  no  account  of  an  es^ 
tate;  and,  consequently,  there  can  be  no  return  containing 
any  account  of  an  estate.  The  case  is  one  to  which  the 
statute  does  not  extend. 

What  has  been  said  of  this  statute,  may  in  like  manner 
be  said  of  the  statute  of  1764,  requiring  a  return  to  be  made 
of  the  inventory  and  appraisement.  There  can  be  no  in- 
vehtory,  no  appraisement,  where  there  is  nothing  to  invento- 
ry, nothing  to  appraise.  And  if  there  can  be  no  inventory, 
no  appraisement,  there  can  be  no  return  of  one. 

These  statutes,  then,  do  not  require  the  administrator  to 
make  any  return,  in  the  case  in  which,  there  is  nothing  to 
administer.  Consequently,  they  did  not  require  Henry  P. 
Harris  to  make  any  return  as  the  administrator  of  Nathan 
Harris's  estate. 

The  proceeding  for  the  removal  of  Henry  P.  Harris,  was 
under  the  Act  of  1S21,  {Cobb,  321,)  which  empowers  the 
Court  of  Ordinary,  to  revoke  an  administration,  in  the  case  in 
which,  the  administrator  ^*  shall  fail  to  make  returns  within 
the  terms  prescribed  by  law,  particularly,  where  no  invento- 
ry shall  have  been  made  and  returned,  in  terms  of  the  law." 

The  case  in  which  the  power  to  revoke,  is  given  by  this 
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Statute^  is  the  case  in  which  there  is  a  failure  to  make  re- 
turns in  the  terms  prescribed  by  law,  that  is  to  say,  in  the 
terms  of  the  two  first  mentioned  statutes.  But,  as  we  have 
seen,  the  terms  of  those  statutes  do  not  prescribe,  that  any 
return  shall  be  made  in  the  case  in  which,  there  is  no  estate, 
and  therefore,  nothing  about  which  a  return  can  be  made. 
A  ffiilure  to  make  returns  in  that  case,  is,  therefore  not  a  fail- 
ure to  make  returns  in  the  terms  prescribed  by  law.  Con- 
sequently, such  a  failure,  is  not  a  failure  as  to  which,  the 
power  to  revoke  given  by  this  Act  of  1821,  applies. 

We  think  then,  that  the  charge  was  erroneous;  we  ihinki 
that  if  there  were  no  debts,  and  the  heirs  divided  out  the 
whole  estate  among  themselves,  according  to  the  rule  pre- 
scribed by  the  statute  of  distribution,  before  Henry  P.  Harris 
was  appointed  administrator,  he  was  not  bound  to  make  any 
return  in  respect  to  the  estate,  or  in  respect  to  his  adminis- 
tration, unless  specially  required  to  do  so,  by  the  Ordinary; 
and,  consequently,  we  think,  that  his  failure  to  make  any 
return,  was  not  a  sufficient  cause  to  authorize  a  charge  to 
the  jury,  that  they  ought  to  revoke  the  administration.  ' 

This  covers  all  the  questions  in  the  case,  but  one — the  qae» 
tion,  whether  the  Court  was  right  in  allowing  the  witness, 
Castleberry,  to  testify  as  to  what  was  the  meaning  of  the  re- 
ceipt given  by  Seals  to  Mrs.  RhodsT  Harris. 

This  is  a  question  which  was  argued,  not  at  all  on  one 
side,  and  very  little  on  the  other ;  and  as  it  is  a  question  of 
considerable  practical  importance,  and  as  we  have  to  grant  a 
new  trial  any  way,  we  think  it  best  not  to  decide  it.  It  will 
not  be  improper,  however,  to  say,  that  we  incline  to  think, 
that  the  Court  below  decided  the  question  right. 

New  trial  granted. 

Judge  Stsphxhs  having  been  formerly  of  counsel  in  this  case,  did  not 
side. 
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ARGUED  AND  DETERMINED 

I\  THE 

fllPKEMfi  lOIST  OF  THE  STATE  OF  GEOReii, 

AT  SAVANNAH, 

JANUARY     TERM,    1860. 

Preseal— JOSEPH  11.  LUMPKIN,         -) 

UNTON  STEPHENS,  Wudges. 

RICHARD  F.  LYON.  J 


Abner  Sutton,  plaintiff  in  error,  vs.  Duncan  McLeod,  de- 
fendant in  error. 

|1.]  5l8t  Common  Rule  of  Practice  maiotaiaed. 

[2.]  To  authorize  the  preftumption  that  laad  granted  by  the  State  in  1795  had 
reverted,  there  maat  be  proof  that  neither  the  grantee  nor  any  one  claiming 
under  him,  has  been  known  or  heard  offer  buch  a  length  of  time  as  to  war- 
rant the  conclusion  that  the  land  was  abandoned,  or  that  the  heirs  of  the 
grantee  had  become  extinct,  or  that  it  had  been  escheated  on  account  of  the 

'  alienage  of  the  grantee,  or  for  some  other  cause. 

[3]  To  defeat  the  plaintiff  in  ejectment,  the  defendant  may  show  a  paramount 
title  outstanding  ia  another,  without  connecting  his  possession  with  that  title. 

Ejectment,  in  Emanuel  Superior  Court      Tried   before 
Judge  Holt,  at  September  Term,  1859. 

This  was  an  action,  under  the  form  prescribed  bjr  the  Act 
of  1847,  brought  by  Abner  Sutton  against  Duncan  McLeod, 
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for  the  recovery  of  a  tract  of  land  situated  in  the  county  of 
Emanuel,  containing  five  hundred  and  ninety  acres.  The 
defendant  pleaded  the  general  issue  and  the  statute  of  limi- 
tations. 

At  the  trial,  on  the  appeal,  plaintiff  offered  in  evidence  a 
copy  grant  (having  accounted  for  the  loss  of  the  original)  to 
John  Kersey,  and  a  deed  from  Kersey  to  plaintiff  He  then 
offered  in  evidence  a  plat  of  the  premises  made  by  the  coun- 
ty surveyor,  which  covered  the  premises  in  dispute,  and 
which  premises  were  covered  by  the  grant  to  Kersey,  and 
embraced  in  the  deed  from  Kersey  to  plaintiff;  proTed  ibat 
defendant  was  in  possession  at  the  commencement  of  the 
suit,  and  about  fiAeen  acres  had  been  fenced  by  defendant 
five  years  before.    Here  plaintiff  closed. 

Defendant  offered  in  evidence  two  copy  grants  and  plats 
to  Isaac  Perry,  dated  28th  November,  1795,  covering  the  land 
in  dispute,  having  first  laid  a  foundation  for  their  introduc- 
tion as  prescribed  by  51st  Rule  of  Court. 

Defendant  also  made  oath  that  he  got  his  brother  to  search 
for  the  originals.  Plaintiff  objected  to  the  introduction  of 
said  copies.  The  Court  overruled  the  objection,  and  admit- 
ted the  copies  in  evidence;  to  which  ruling  plaintiff  excepted. 

Defendant  proved  that  his  possession  began  eight  or  nine 
years  before  suit  was  commenced,  but  the  witness  refused  to 
state  or  name  the  year ;  that  this  possession  was  on  the  Penj 
land,  but  not  on  that  part  in  dispute ;  that  the  land  in  dispute 
bad  been  known  as  the  "  Perry"  land  for  twenty  years. 

Defendant  then  proved  that  he  purchased  the  land  in 
dispute  at  Sheriff's  sale,  together  with  a  large  body  of  land 
known  as  the  **Perry''  land,  in  the  year  1847,  under  execu- 
tions against  Joseph  Perry,  and  that  the  Sheriff  executed  lo 
him  two  deeds  for  said  land,  each  conveying  five  hundred 
acres. 

Defendant  then  offered  in  evidence  the  deeds  executed  by 
the  Sheriff^  dated  3d  August,  1847,  as  color  of  title. 
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After  the  evidence  was  closed,  plaintiff  requested  the  Court 
to  rule  out  the  Sheriff's  deeds,  on  the  ground  that  there  was 
no  evidence  of  seven  years'  possession  prior  to  suit  brought. 
The  Court  refused  to  exclude  said  deeds,  and  plaintiff  ex- 
cepted. 

Counsel  for  plaintiff  then  requested  the  Court  to  charge  the 
jury  as  follows : 

Ist.  That  there  being  uo  evidence  of  possession  for  seven 
years,  under  the  Sheriff's  deed,  they  cannot  consider  those 
deeds  in  making  up  their  verdict. 

The  Court  refused  so  to  instruct  the  jury,  but  charged  them 
(hat  the  deeds  were  offsred  as  color  of  title  only,  and  they 
must  find  that  the  defendant  had  held  adversely  under  them, 
seven  yoar<:,  before  said  deeds  could  be  made  available 
as  title. 

2d.  That  as  to  the  grant  to  Isaac  Perry,  upon  which  de- 
fendant relies  to  show  title  out  of  the  plaintiff,  unless  they 
find  that  there  is  some  one  claiming  under  said  grant,  and 
that  there  is  a  valid,  subsisting,  outstanding  title  in  someone 
who  claims  under  Perry,  that  the  plaintiff  cannot  be  defeated. 

3d.  That  the  grant  to  plaintiff  is /?riwa/cicic  good,  and  can 
only  be  defeated  by  some  one  who  claims  tinder  the  older 
grant  to  Perry. 

4lh.  That  defendant  not  claiming  under  Perry,  the  grant 
to  him  is  not  available  as  a  defence  against  defendant. 

All  of  which  the  Court  refused  to  charge,  but  in  relation  to 
the  last  request,  charged  that,  if  the  jury  found  from  the  evi- 
dence that  the  grant  to  Kersey  was  for  the  same  land  which 
had  been  previously  granted  to  Perry,  it  was  void,  unless  the 
State  had  in  some  legal  way  resumed  the  title,  whicU  had 
passed  out  of  it  by  the  first  grant;  and  that  the  resumption 
of  title  must  be  shown  by  the  plaintiff,  as  defendant  could 
not  be  called  upon  to  prove  a  negative ;  that  the  State  could 
not  riglufttUy  giant  the  same  land  twice. 

5th.  CottQsel  for  plaintiff  requested  the  Court  to  charge 
the  jury,'! hat  though  Perry's  grant  was  issued  in  1795,  yet 
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he  may  have  died  without  heirs  and  the  land  escheated,  or 
he  might  have  abandoned  it,  and  that  it  devolved  upon  de- 
fendanty  who  relied  upon  his  title  to  protect  him,  to  show  ei- 
ther that  he  had  sold  the  laud,  left  heirs,  or  had  not  other- 
Avise  abandoned  title,  and  that  the  land  had  not  escheated. 

This  charge  the  Court  refused,  but  charged,  that  it  having 
been  shown  that  the  land  was  granted  in  1795,  to  Isaac  Per- 
ry, the  State  could  not  rightfully  grant  it  again  to  Kersey, 
and  his  grant  is  void,  and  plaintiff  claiming  under  him  must 
show,  in  order  to  avail  himself  of  Kersey's  grant,  that  Peny's 
title  had  escheated  or  been  abandoned. 

The  Court  further  charged  the  jury,  that  possession  is  the 
best  evidence  of  title ;  that  if  they  believe  that  defendant  has 
been  in  possession  of  the  land  more  than  seven  years,  next 
preceding  the  commencement  of  this  suit,  under  the  deeds 
from  the  Sheriff,  then  plaintiff's  right  is  barred — bat  this 
was  a  question  of  fact  to  be  determined  by  the  jury.  That  a 
defendant  in  ejectment  might  defeat  a  plaintiff,  by  showing 
title  out  of  him  in  a  third  party.  That  if  defendant  had  sliown 
a  grant  to  Isaac  Perry,  in  1795,  then  the  title  of  the  State  bad 
passed  out  of  it  and  vested  in  Perry,  and  the  younger  grant, 
under  which  plaintiff  claimed,  was  a  nullity.  To  which 
charge  and  refusal  to  charge  plaintiff  excepted. 

The  jury  found  for  the  defendant 

Whereupon,  plaintiff's  counsel  tendered  his  bill  of  excep- 
tions, assigning  as  error  the  rulings,  decisions,  charges  and 
refusals  to  charge  aforesaid. 

Wm.  B.  Gaulden,  for  plaintiff  in  error. 

John  T.  Srewmake,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

[1.]  The  preliminary  proof  submitted  to  the  Court,  was 
sufficient,  according  to  the  51st  Common  Law  Rule  of  Prac^ 
tice,  with  which  we  are  not  disposed  to  ipterfore,  to  entitle 
the  defendant  to  introduce  the  copy  grants  to  Isaac  Perrj. 
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[2.3  We  see  no  error  in  the  Court's  refusing  to  charge,  as 
asked  by  plain tiiF's  counsel,  that  the  presumption  was,  that  the 
title  to  the  land  in  controversy  had  reverted  to  the  State  before 
the  younger  grant  issued.  There  was  no  proof  offered  by 
the  plaintiff  to  raise  such  a  presumption,  and  the  burden  was 
upon  him.  •  For  any  tiling  that  appeared  to  the  contrary , 
Isaac  Perry,  the  original  grantee,  may  have  been  living  in 
Emanuel  county  when  this  case  was  tried. 

The  old  grants  bear  date  in  1795.  Had  proof  been  made 
that  the  grantee  had  not  been  known  in  that  section  of  the 
State,  from  that  time  down,  or  for  a  half  century,  or  any  oth- 
er long  series  of  years,  nor  his  heirs  at  law  or  representatives, 
or  any  one  claiming  said  land  as  his,  the  jury  would  have 
been  justified  in  presuming  that  the  land  had  reverted  to  the 
State  before  it  was  re-granted  in  1845.  For  I  hold,  that  eve* 
ry  reasonable  presumption  should  be  made  against  these  old 
land  titles.  The  public  peace,  as  well  as  justice  to  private* 
rights  which  have  intervened,  demand  the  enforcement  of 
this  policy  to  the  fullest  extent. 

We  think  the  verdict  of  the  jury,  as  originally  rendered  in 
this  case,  was  sufficient.  There  was  no  impropriety,  how- 
ever, in  directing  it  to  be  amended.  In  finding  for  the  de- 
fendant the  premises  in  dispute,  they  find  that  portion  of  the 
land  covered  by  both  the  old  and  new  grants. 

We  are  of  the  opinion,  however,  that  it  was  error  in  the 
Court  to  refer  it  to  the  jury  to  find  that  the  defendant  would 
l)e  protected  by  his  statutory  title,  provided  he  had  held  pos- 
isession  of  the  land  seven  years,  under  his  Sheriff's  deeds, 
xvhen  there  was  not  a  particle  of  proof  to  authorize  such  a 
verdict.    On  the  contrary,  the  utmost  limit  to  which  the  evi- 
dence went,  was  that  he  may  have  occupied  the  land  six  years 
before  the  action  was  brought.    This  then  should  not  have 
.been  submitted  to  the  jury  as  an  open  question,  but  they 
sHould  have  been  instructed,  as  a  matter  of  law,  upon  the 
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facts  proven  and  undisputed^  that  the  defendant  had  wholly 
failed  to  sustain  his  statutory  title. 

[3.}  It  was  insisted  by  the  counsel  for  the  plaintiff  below^ 
and  plaintiff  in  error  he^e^  that  for  the  defendant  to  defeat  the 
plaintiff  by  showing  a  paramount,  outstanding:  litle^  he 
must  go  further,  and  connedt  himself  with  that  title — equita- 
bly at  least,  if  not  legally. 

This  doctrine,  it  is  true,  has  been  again  and  again  applied 
by  this  Court,  to  plaintiffs  in  ejectment,  who  lay  a  demise, 
in  the  name  of  some  grantee  who  is  not  participating  in  the 
litigation.  But  the  rule  has  never  been  extended  to  defend- 
ants. The  possession  of  the  defendant  is  a  protection  against 
all  who  seek  to  disturb  it,  until  the  true  owner  comes  to  as- 
sert his  right.  To  him  the  defendant  is  answerable  for  mesne 
profits.  And  it  is  enough  for  him  to  show  that  the  party  suing 
is  not  the  true  owner,  but  that  the  paramount  title  is  outstand- 
ing in  another.  This  principle  is  hoary  with  age.  We  bow 
to  it  reverently. 


Thomas  Jones,  plaintiff  in  error,  vs.  The  State  or  GBom- 

6IA,  defendant  in  error. 

[1.]  In  an  accusation  of  murder,  where  the  defence  tarns  upon  the  grsdiai^  of 
the  homicide,  the  Judge  can  not  withhold  from  the  consideration  of  tho  jury, 
any  of  the  grades  put  in  issue  either  by  the  argument  or  the  requested  ebargesy 
but  all  of  the  grades  so  put  in  issue,  ought  to  be  submitted  to  the  jury,  nloB^ 
with  proper  instructions,  as  to  what  constitutes  each  grade. 

[2.]  In  grading  the  homicide,  the  jury  may  consider  the  drunkenness  of  t&e 
accuoed,  at  the  time  of  the  killing,  not  to  excuse,  or  mitigate^  or  eztoBoaie 
crime,  but  to  assist  them  in  deciding,  when  there  was  a  proTOcatioit, 
the  intention  to  kill,  preceded  the  provocation,  or  was  produced  by  it. 
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Murder,  in  Richmond  Superior  Court  Tried  before  Judge 
Holt,  at  May  Term,  1859. 

The  plaintiff  in  error,  Thomas  Jones,  was  indicted  for  the 
murder  of  William  Osborne.  At  the  trial,  the  following  tes- 
timony was  submitted  on  the* part  of  the  State : 

Owen  Gilfoykf  sworn :  Was  employed  by  the  Augusta 
•  and  Savannah  Eailroad  Company  last  Christmas ;  saw  the 
difficulty  between  defendant  and  deceased,  whose  name  was 
William  Osborne ;  it  took  place  in  Kahr's  bar-room  which 
is  opposite  the  Savannah  depot,  in  the  city  of  Augusta,  coun- 
ty of  Richmond,  State  of  Georgia ;  it  was  on  the  25th  of 
December,  1858,  between  ten  and  eleven  o'clock  in  the  morn- 
ing.   Went  with  William  Osborne,  the  deceased,  to  the  bar- 
room ;  when  we  arrived  there  defendant  and  some  one  else, 
were  making  some  noise  behind  the  blinds.    I    was  on  the 
other  side  of  the  blinds,  in  the  bar-room ;  the  first  I  saw  of 
the  defendant  he  came  from  behind  the  blinds  with  Barney 
Willis  and  some  other  man,  whose  name  I  do  not  know. 
As  soon  as  defendant  saw  the  deceased,  he  walked  towards 
ivhere  deceased  was,  who  was  talking  with  George  Carl,  and 
said  two  or  three  times  he  could  whip  the  deceased ;  I  did 
not  hear  Osborne  make  any  reply.    Then  Jones  drew  what 
I  think  was  a  knife,  and  struck  the  deceased ;  he  drew  it 
from  some  part  of  his  clothes,  as  I  did  not  see  it  in  his  hands 
before  that  lime ;  I  call  the  knife  a  dirk  knife ;  after  giving 
tlie  stroke  upon  the  shoulder,  on  the  left  side,  Carl  and  Hous- 
ton took  hold  of  defendant  \  when  they  did  so,  Osborne  made 
Si  stroke  at  Jones ;  can't  say  whether  he  struck  him  or  not- 
Carl  and  Houston  then  put  Jones  out  of  the  door ;  there  may 
bflive  been  somex  others  that  assisted  them  in  doing  so.    A 
young  man  by  the  name  of  Criss,  who  staid  with  Kahr, 
tll^xi  pushed  the  door  to;  there  was  considerable  noise  out- 
side for  some  two  or  three  minutes ;  Jones  then  came  push- 
itig   ^o  ^^®  do^^  again;  the  young  man  pushed  the  door 
inst  defendant;  after  a  little  while  Jones  pushed  the  door 
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in ;  he  had  the  knife  in  his  hand ;  Osborne  was  standing  by 
the  counter;  defendant  ciit  him  again  about  five  inches  from 
the  navel,  on  the  left  hand  side;  defendant  backed  then^  and 
Barney  Willis  and  some  one  else  took  hold  of  him.  Osborne 
walked  out  of  the  door  in  the  store  part  of  the  hoase^  and 
some  one  asked  him  to  go  up  stairs  to  see  if  he  ly&s  hurt ; 
saw  no  more ;  saw  Willis  and  the  other  man  throw  defend- 
ant oh  the  floor  and  take  the  knife  out  of  his  hand.  I  was 
standing  some  three  or  four  yards  from  the  parties  when  it 
occurred ;  could  not  see  all  things  in  the  house,  but  saw  all 
I  testified  to.  Did  not  hear  Osborne  say  any  thing  to  Jones; 
he  made  the  stroke  at  him  which  I  testified  to.  Osborne 
was  sober ;  saw  Osborne  afterwards  up  stairs  on  the  bed ; 
saw  the  wounds ;  he  lived  until  three  or  four  o'clock  next 
morning.  I  sat  up  with  him  all  that  night ;  he  died  between 
three  and  four  o'clock  on  the  morning  of  the  26th.  Saw 
the  wound  on  the  shoulder-blade;  it  did  not  look  more  tbun 
skin  deep  to  me.  The  wound  on  the  loin  was  a  pretty  laige 
one,  his  intestines  came  out  through  it ;  don't  know  if  they 
were  cut;  the  doctor  put  them  back. 

Cross. — Mr.  Jones  looked  to  me  as  pretty  tight ;  he  did'nt 
look  very  drunk ;  he  seemed  to  be  able  to  go  where  be  de- 
sired; he  staggered  about  considerably;  was  not  much  ac- 
quainted with  him  to  know  if  he  was  devoid  of  sense  or 
not,  and  could  not  say  when  he  was  very  drunk.  Could  not 
swear  he  had  a  knife  until  he  (Jones)  came  back  the  second 
time;  I  saw  what  I  thought  was  a  knife  the  first  time;  am 
sure  I  saw  it  the  second  time.  If  Osborne  said  any  thing 
to  defendant;  I  did  not  hear  him. 

Osborne  was  standing  at  the  counter  when  defendant  ap- 
proached him ;  am  certain  that  defendant  struck  the  first 
blow.  Defendant  was  out  about  two  or  three  minutes  after 
he  was  put  out.  Did  not  sec  any  effort  made  to  get  Osborne 
out ;  did  not  hear  Osborne  say  he  would  stay  there.  They 
got  Jones  down  before  they  got  his  knife  away ;  did  not  see 
him  try  to  cut  his  friends ;  two  persons  had  hold  of  him : 
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he  tried  his  best  to  keep  the  knife.  Did  not  see  Osborne 
take  hold  of  Jones  when  he  returned ;  he  did  not  have  hold 
of  Jones  when  defendant  cut  him.  Osborne  and  myself 
worked  together,  and  had  been  acquainted  a  good  while ; 
went  with  the  deceased  there  that  morning.  Osborne  took 
two  drinks  that  day ;  we  were  there  about  five  minutes ; 
could  not  tell  what  the  fuss  behind  the  screen  was  about 
James  Rooney  sat  up  with  the  deceased  a  part  of  the  night, 
and  Andy  Benny  also  sat  up  with  him  that  night. 

Direct — George  Houston  went  away  from  here;  don't 
know  when.  Barney  Willis,  saw  him  on  the  day  of  the 
Mayor^s  election ;  have  not  seen  him  since.  Last  I  heard  of 
Houston  he  was  in  Macou. 

/  Diderick  Kahr^  sworn:    Heard    the  evidence  of  Owen 
Gilfoyle  \  it  was  my  brother's  bar-room.    I  stayed  there  at 
that  time,  and  saw  the  difficulty ;  it  was  on  the  25th  Decem- 
ber last,  about  ten  o'clock  in  the  morning.    I  walked  to  my 
brother's  bar-room,  which  was  opposite  the  Waynesboro'' 
ticket  office;  when  I  got  there  I  saw  some  friends  there,  My- 
ers and  Jacob  Sanchas,  and  some  others.    I  stayed  a  little 
while.    I  saw  Tom  Jones,  Barney  Willis,  William  Day  and 
some  others  come  towards  the  bar-room ;  saw  Tom  Jones 
was  very  drunk ;  they  came  in  and  there  was  loud  talking. 
Saw  Sanchas  and  Mr.  Coker  standing  before  the  bar  at  that 
time ;  Sanchas  asked  Tom  Jones  to  take  a  drink  with  him ; 
Jones  declined.    Barney  Willis  came  in  and  said  defendant 
should  not  drink  any  more,  that  he  had  enough,  that  if  he 
got  any  more  he  would  throw  it  out  again.    Jones,  Willis 
and  the  others  walked  towards  the  store  and  sat  down. 
Jones  was  talking  loudly :  did  not  notice  what  he  said.    I 
then  saw  Owen  Gilfoyle  and  William  Osborne  come  over; 
I  met  them  in  the  front  store,  and  when  they  came  in  I  told 
them  "  Christmas  gift."    They  went  to  the  bar-room  to  get^a 
clxink  or  segar,  I  don't  know  which.    I  walked  around,.saw 
Jones  and  the  others  go  to  the  door  which  leads  to  the  store ; 
saw  Jones  stop  at  once  and  say,  as  I  supposed  to  Osborne,  «I 
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can  whip  you-J'    He  then  took  out  his  knife ;  it  appeared  to 
me  to  be  a  dirk :  drew  it  oat  with  the  case,  went  towards  Os- 
borne  and  made  a  lick  at  him  with  it ;  the  case  was  on  it  at 
the  time.    It  seemed  to  me  that  Osborne  defended  that  lick ; 
don't  think  that  it  hurt  him  at  that  time;  saw  that  George 
Carl  was  between  them ;  saw  Osborne  strike  at  Jones  on  Che 
left  side ;  am  not  certain  whether  he  struck  him ;  it  seemed 
to  me  he  struck  him  on  the  left  side.    Saw  Carl  push  Jones 
back  through  the  bar-room  door  into  the  store.  I  went  towards 
Osborne  and  told  him,  Bill,  go  out  of  the  side  door  leading 
into  the  entry,  keep  out  of  the  fuss,  don-t  have  no  fuss  here. 
He  gave  me  to  understand  he  was  not  going  out ;  he  said,  I 
think,  that  he  did  not  want  to  have  a  fuss  there.    I  turned 
round  to  the  door  which  leads  to  the  front  store  to  shut  the 
door;  at  the  same  time  Jones  had  come  back;  I  caught 
Jones  between  the  door  as  I  was  shutting  it.     I  let  go  the 
door  and  went  round  the  counter;  Jones  went  right  up  to 
Osborne.    IVhen  I  was  around  the  counter  I  saw  Osborne 
have  hold  of  Jones  pushing  him  back ;  he  had  one  hand  on 
the  throat  and  the  other  on  the  arm  of  defendant    I  saw 
Tom  Jones  stab  at  Osborne  at  the  same  time  with  what  ap- 
peared the  same  dirk ;  saw  him  stab  Osborne  on  the  side,  the 
place  described  by  Mr.  Gilfoyle.    I  then  saw  Willis  and 
another  person  whom  I  did  not  know,  take  the  koife  away 
from  defendant  after  parting  them.    Jones  told  me  after  they 
took  the  knife  away  from  him,  that  he  was  a  friend  to  Jake 
Clarkson,  and  that  he  had  imposed  on  him,  meaning,  as   I 
supposed,  Osborne.    I  then  saw  Willis  and  the  others  take 
Tom  Jones  off    Saw  Osborne's  clothes  cut,  and  blood  coux-> 
ing  through  it;  the  cut  was  on  the  side.    It  seemed  to  me 
that  Jones  knew  Osborne.    A  very  short  time  had  elapsed 
between  the  time  that  Jones  was  taken  out  and  returned^ 
Osborne  was  pushing  defendant  back  when  I  saw  them  front 
behind  the  counter ;  I  suppose  it  was  to  defend  himself.     IVil- 
lis  took  Jones's  knife  away;  they  had  to  scuffle  to  take  it 
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away;  they  seemed  to  have  him  on  the  floor  to  take  the 
knife  away. 

Cross. — I  tried  to  persuade  Osborne  to  go  out ;  he  gave  me 
to  understand  that  he  was  not  going  out,  but  he  said  some- 
thing else,  but  I  was  in  such  a  hurry  that  I  did  not  under- 
stand what  he  said.  Jones'  friends  were  trying  to  get  him 
away;  iTones  was  very  drunk  3  he  staggered  about  Am  ac- 
quainted with  Jones ;  he  seems  when  he  is  drunk  to  be  out 
of  his  mind.  I  saw  Tom  Jones  have  a  knife  in  his  hand ; 
was  afraid  he  would  cut  me,  I  therefore  left  the  door,  know- 
ing that  he  would  do  so  when  drunk.  Did  not  notice  wheth- 
er his  friends  were  cautious  or  not  when  they  disarmed  him. 
Barney  Willis  did  say  he  was  foolish,  and  he  should  drink 
no  more;  this  was  before  Osborne  came 5  the  loud  talking 
behind  the  blinds  was  the  effort  of  Jones's  friends  to  take 
him  off;  it  was  then  they  met  Osborne  and  Gilfoyle.  When 
I  saw  them  from  behind  the  counter,  Osborne  had  advanced 
a  short  distance  from  the  place  where  I  saw  him  as  I  went 
behind  the  counter;  he  was  pushing  him  when  the  lick  was 
given.  Osborne  was  the  largest  man,  and  weighed  about 
180  or  200  pounds,  defendant  about  125  pounds;  think  that 
lick  was  given  to  deceased  in  the  loin,  whilst  he  was  push- 
ing defendant  some  four  or  five  feet;  he  had  defendant  by 
the  throat  and  right  arm.  Defendant  when  sober,  was  up- 
right and  gentlemanly  in  his  conduct.  (When  intoxicated 
on  that  occasion,  were  his  acts  such  as  if  be  knew  what  he 
was  about?  Objected  to.  Objection  sustained.)  Heard 
Jones  talk;  he  talked  loud;  he  said  a  heap  of  things  which 
1  did  not  notice.  The  impression  made  upon  my  mind  from 
what  he  said  was  that  he  was  too  drunk  to  know  what  he 
was  doing. 

Direct. — When  Jones  came  back,  Osborne  was  standing 
ingin  the  bar-room,  somewhere  in  front  of  the  counter;  he 
"virent  right  towards  Osborne,  and  I  went  behind  the  counter. 
Osborne  and  deceased  moved  from  the  counter  towards  a 
little  table;  Qsbome.  was  pushing  defendant  back.    Saw 
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Jones  go  up  to  Osborne ;  don't  think  Osborne  walked  up  to 
meet  defendant  Jones,  when  he  came  in  the  door,  advanced 
to  Osborne  with  his  dirk. 

Cross. — ^When  I  turned,  after  I  passed  around  the  counter, 
I  saw  defendant  and  deceased  together.  Osborne  had  push- 
ed defendant  back  about  three  feet  from  where  he  stood  when 
I  went  around  the  counter,  and  he  pushed  him  some  four 
or  five  feet  afterwards ;  defendant  was  cutting  at  the  deceas- 
ed at  the  same  time. 

Robert  H.  Corker ,  sworn :  On  the  morning  of  last  Christ- 
mas, as  I  was  sitting  by  the  stove  in  that  bar-room,  Jones 
and  others  came  in  while  I  was  sitting  there ;  they  came 
around  and  took  a  seat  by  the  stove,  and  I  got  up ;  just  as 
I  was  going  out,  Oshorne  came  in ;  Osborne  asked  me  to  take 
a  drink  with  him ;  I  declined,  and  walked  on  to  the  front 
part  of  the  store,  near  the  door;  I  remained  between  three  to 
five  minutes,  my  attention  was  attracted  to  a  noise  jn  the 
bar,  I  turned  and  saw  them  putting  Mr.  Jones  out  of  the 
bar.  Saw  Osborne  standing  at  the  bar  about  the  same  place 
where  I  had  left  him.  The  parties  tried  to  close  the  doors 
upon  Mr.  Jones ;  Jones  had  a  knife  in  his  hand,  a  long,  slim 
knife,  it  had  the  appearance  of  a  dirk.  They  did  not  suc- 
ceed in  fastening  the  door,  and  be  rushed  back.  I  then  step- 
ped towards  the  bar-room  door,  and  Osborne  walked  out  into 
the  front  room.  I  stepped  to  the  door  and  saw  Willis  and 
others  have  Jones  upon  the  floor  trying  to  take  his  knife 
away.  I  stepped  to  Osborne  and  told  him  he  bad  best  to 
leave  \  he  said  he  could  not  leave,  that  he  was  cut ;  he  pull- 
ed up  his  vest  and  showed  me  where  the  blood  was  Gojoiog 
through  his  clothes  at  his  side.  Saw  Jones  scuffling  with 
knife  in  hand  to  come  back ;  he  made  a  remark  to  Mr.  Kell, 
that  he  would  cut  him  or  any  body  else  who  would  prevent 
him  from  coming  back. 

Cross. — ^Did  not  see  them  take  the  knife  away ;  saw  Bar- 
ney Willis  and  others  make  the  effort  to  ts^e  it  away. 
There  were  two  or  three  persons  there  I  did  not  know;  think 
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I  saw  Kell  and  defendant  together  several  times ;  don't  know 
as  to  the  extent  of  their  friendship ;  Kell  was  there  taking 
care  of  defendant^  and  seemed  to  be  acting  as  bis  friend  that 
day. 

The  following  evidence  admitted  by  defendant's  connsel : 

The  description  of  the  wonnds. 

The  death  of  William  Osborne. 

The  wounds  which  caused  his  death  were  those  described 
in  the  indictment^  and  that  the  death  occurred  at  the  time 
stated  in  the  indictment. 

State  closed. 

The  defendant  offered  no  evi4ence^  and  his  counsel  re- 
quested the  presiding  Judge  to  charge  the  jury : 

1st.  That  mental  alienation  or  unconsciousness  from  any 
cause  whatever,  at  the  time  the  deed  was  done,  to  the  extent 
that  the  accused  did  not  know  what  he  was  doing,  will  rebut 
any  presumption  of  malice  arising  merely  from  the  apparent 
recklessness  of  his  conduct,  so  as  to  reduce  the  offence  from 
murder  to  manslaughter;  the  Court  stating  that  he  gave  the 
instructions  as  asked^  except  as  to  the  furor  brevis  of  drunk- 
enness or  fit  of  drunkenness;  the  Court  further  adding,  in 
substance,  that  if  a  party  be  deprived  of  reason  by  the  act  of 
God,  such  as  occurs  in  the  case  of  lunacy  or  idiocy,  or  per- 
manent insanity,  then  he  is  not  responsible ;   but  this  ex- 
emption does  not  apply  when  he  voluntarily,  and  of  his  own 
accord,  induces  temporary  mental  alienation  by  intoxicating 
drink.    Which  charge,  so  requested,  the  Court  failed  and  re- 
fused to  give,  to  which  failure  and  refusal,  and  to  which  ad- 
dition and  exception  to  the  language  of  said  charge,  counsel 
for  prisoner  excepted. 

2d.  That  the  existence  of  malice  is  not  presumable  in 
this  case,  if  on  any  rational  theory  consistent  with  all  the 
evidence,  the  killing  was  either  justifiable,  excusable,  or  an 
act  of  manslaughter. 
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The  Court  refused  to  give  the  charge  as  requested^  adding, 
^^  the  question  of  malice  is  left  distinctly  to  the  jury." 

To  which  failure  and  refusal  to  charge  in  the  language  as 
requested,  coutisel  for  prisoner  excepted. 

3d.  That  the  jury  must  find  from  the  evidence  that  at  the 
time  of  the  killing,  Jones  was  a  person  of  sound  memory  and 
discretion,  otherwise  the  defendant  cannot  be  convicfed  of 
murder. 

The  Court  stating  that  the  instruction  was  given  as  asked, 
except  the  unsoundness  or  want  of  discretion  arose  from  a 
furor  breviSf  or  fit  of  drunkenness,  as  before  stated. 

To  which  failure  and  refusal  to  charge,  as  requested,  coun- 
sel for  prisoner  excepted. 

To  each  and  all  of  which  failures  and  refusals  to  chaige 
as  requested,  atid  charges  as  given,  counsel  for  prisoner  ex- 
cepted, and  now  excepts  and  assigns  the  same  as  error. 

A  verdict  of  guilty  was  rendered ;  whereupon,  counsel  for 
prisoner  moved  the  Court  for  a  new  trial,  on  the  following 
grounds : 

1st  Because  the  Court  erred  in  refusing  to  charge  the 
jury,  in  the  words  following,  as  asked  by  prisoner's  coun- 
sel, to-wit:  ''That  mental  alienation  or  unconsciousness 
from  any  cause  whatever,  at  tiie  time  the  deed  was  done^ 
to  the  extent  that  the  accused  did  not  know  what  he 
was  doing,  will  rebut  any  presumption  of  malice  arising 
merely  from  the  apparent  recklessness  of  his  conduct, 
so  as  to  reduce  the  ofience  from  murder  to  manslaughter. 
The  Court  stating  that  he  gave  the  instructions  as  asked,  ex- 
cept as  to  the/uror  brevis  of  drunkenness,  or  a  fit  of  drunk- 
enness. The  Court  further  adding,  in  substance,  that  if  a 
party  be  deprived  of  reason  by  the  act  of  God^  such  z&occaxs 
in  the  case  of  lunacy  or  idiocy,  or  permanent  insanity,  then 
he  is  not  responsible ;  but  this  exemption  does  not  apply 
where  he  voluntarily  and  of  his  own  accord  induces  tempo- 
rary mental  alienation  by  intoxicating  drink.'' 

2d.  Because  the  Court  erred  in  his  ruling,  and  in  refiising  to 
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charge  the  following  words  asked  by  defendant's  counsel,  to 
be  given  iu  charge  to  the  jury :  ''  The  existence  of  malice  is 
not  presumable  in  this  case,  if  on  any  rational  theory,,  con- 
sistent with  all  the  evidence,  the  killing  was  either  justifia- 
ble, excusable,  or  an  act  of  manslaughter."  The  Court  refu- 
sing to  give  such  charge,  adding,  ^'  the  question  of  malice  is 
left  distinctly  to  the  jury." 

3d.  Because  the  Court  erred  in  his  ruling  and  charging 
upon  the  following  instructions  asked  for  by  defendant's 
counsel,  to- wit :  That  ^  the  jury  must  find  from  the  evidence 
that  at  the  time  of  the  killing,  Jones  was  a  person  of  sound 
memory  and  discretion,  otherwise  the  defendant  cannot  be 
convicted  of  murder ;"  the  Court  stating  that  the  instruction 
was  given  as  asked,  except  the  unsoundness  or  want  of  dis- 
cretion arose  from  a  furor  brevisy  or  fit  of  drunkenness,  as 
before  stated. 

4th.  Because  one  of  the  jurors  who  sat  upon  the  trial  of 
the  cause,  and  who  rendered  the  verdict  of  guilty  as  above 
stated,  to-wit,  Charles  W.  Gruber,  was  not  an  impartial  and 
unbiased  juror,  between  the  State  and  the  defendant,  for  that 
said  juror  had  before  said  trial,  expressed  very  decided  opin- 
ions against  the  defendant^  that  he  knew  him,  and  that  de- 
fendant ought  to  be  hung;  jvhich  was  wholly  unknown  to 
the  defendant  or  his  counsel  at  the  time  he  was  put  upon  the 
prisoner  by  the  State,  and  until  after  said  verdict  was  ren- 
dered. In  support  of  which  last  mentioned  ground  for  new 
trial  the  annexed  affidavits  were  submitted,  marked  exhibits 
A,  B,C,  &c.  The  said  juror,  Charles  W.  Gruber,  having 
been  previously  asked  the  questions  prescribed  by  the  stat- 
iites,  had  by  his  answers  thereto  rendered  himself  a  compe- 
tent juror. 

The  presiding  Judge  refused  to  grant  a  new  trial.  Where- 
upon/defendant  excepted,  and  assigned  said  refusal  as  error. 

Alex.  H.  Stephens  ;  and  E.  J.  Walkeb,  for  plaintiff  in 
error. 
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Sol.  Gen.  Rogers;  and  William  R.  McLaws,  contra, 
JBy  the  Court. — Stephens  J.  delivering  the  opinion. 

[1.]  This  was  an  indictment  for  murder.  The  killing  was 
admitted  upon  the  trial,  and  the  defence  turned  wholly  upon 
the  grading  of  the  homicide.  The  Judge  was  asked  by  the 
defence  to  charge  the  jury,  *'  that  the  existence  of  malice  is 
not  presumable  in  this  case,  if  on  any  rational  theory  consist- 
ent with  all  the  evidence,  the  killing  was  either  justifiable  or 
excusable,  or  an  act  of  manslaughter.''  The  equivalent  of 
this  proposition,  in  simple  terms,  is  that  the  jury  should  not 
grade  the  killing  as  murder,  if  the  evidence  would  jusUfy 
them  in  grading  it  either  as  justifiable  homicide  or  as  man- 
slaughter. 

The  charge  thus  stated  becomes  a  truism  in  criminal  law, 
and  we  think  was  improperly  refused.  The  Judge  says, 
that  the  grade  of  justifiable  homicide  was  not  presented  as 
an  issue  by  the  argument.  If  this  remark  be  an  intimatiou 
that  the  issue  was  not  properly  presented,  it  is  sufficient  to 
reply,  that  it  was  as  competent  to  present  it  by  asking  a  charge, 
as  by  making  a  speech,  and  the  very  request  under  consider- 
ation does  present  the  issue.  The  Judge  refused  to  Jet 
that  issue  go  to  the  jury,  because  in  his  opinion  there  was 
no  evidence  which  could  support  it.  His  opinion  that  the 
evidence  could  not  support  the  supposition  of  manslaughter^ 
if  he  had  happened  to  have  that  opinion,  would  have  been 
equally  potent  to  exclude  that  grade  also  from  the  consider- 
ation of  the  jury.  His  opinion,  then,  if  such  had  been  his 
opinion,  that  there  was  no  evidence  which  could  possibly 
justify  or  mitigate  the  killing,  would  have  been  sufficient 
foundation  for  a  judgment  of  murder  by  the  Court,  without 
the  intervention  of  a  jury.  The  homicide  being  admitted, 
there  were  but  three  possible  conclusions  in  the  case :  mur- 
der, manslaughter,  or  justifiable  homicide;  and  the  exclu- 
sion of  any  two  of  the  three,  would  necessarily  have  been  an 
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adoption  of  the  third.  The  Judge  held,  that  his  opinion  was 
competent  to  exclude  oneoftheihree  conclusions  of  law;  if  so 
his  opinion,  if  he  had  happened  to  have  that  opinion,  would' 
have  been  equally  competent  to  exclude  two ;  and  the  exclu- 
sion of  two,  would  have  been  the  adoption  of  the  third  and 
a  settlement  of  the  whole  business  by  himself. 

He  had  no  use  for  a  jury  on  the  issue  of  justifiable  homi- 
cide, because,  in  his  opinion,  there  was  no  evidence  which 
showed  a  justification ;  and  if  he  had  happened  to  be  fur- 
ther  of  the  opinion,  that  there  was  no  evidence  which  showed 
a  mitigation,  he  could  not  have  had  any  use  for  a  jury  on 
the  issue  of  manslaughter. 

The  remaining  conclusion  of  murder,  would  have  been  as 
certain  as  that  one  remains  after  taking  two  from  three  •  and 
he  could  have  had  no  more  use  for  a  jury  in  arriving  at  it 
than  he  would  have  had  for  a  jury  to  assist  him  in  deciding 
a  motion  for  a  nonsuit.  Would  this  be  allowing  the  jury  to 
judge  of  the  law  and  the  fact  ?  It  would  be  to  obliterate  the 
line  of  demarkation  between  the  province  of  the  Judge  and 
the  province  of  the  jury  in  criminal  cases,  and  to  unite  them 
both  in  the  person  of  the  Judge.  To  judge  of  the  law  and 
the  fact,  in  a  criminal  case,  is  to  determine  from  the  evidence 
what  acts  were  done,  and  with  what  intentions,  and  then  to 
decide  what  crime  they  constitute,  or  whether  they  consti- 
tute any  crime  at  all.  In  this  case  the  Judge  allowed  the 
jury  to  decide  what  crime,  but  refused  to  allow  them  to  con- 
sider whether  there  might  be  no  crime.  They  were  entitled* 
to  decide  all  the  law  of  the  case,  but  they  were  precluded 
from  deciding  a  very  important  part  of  it.  In  the  case  of 
Holden  vs.  The  Slate,  5  Ga.  Rep.  p.  445,  this  Court,  consist- 
ing at  that  time  of  its  first  three  Judges,  said :  "  In  short,  the 
Court  in  the  full  exercise  of  its  own  functions,  must  still 
obey  the  behest  of  the  statute,  and  concede  to  the  jury  the 
exercise  of /A«r  judgment  on  all  the  law  of  the  case^' 

In  an  accusation  of  murder,  where,  as  in  this  case,  the  de- 
fence turns  upon  the  grading  of  the  homicide,  in  order  that 
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the  jury  may  exercise  their  judgment  on  all  the  law  of  the 
ease,  all  of  the  grades  put  in  issue,  either  by  the  argument  or 
the  requested  charges,  ought  to  be  submitted  to  their  decision, 
along  with  proper  instructions  as  to  what  constitutes  each 
grade. 

The  Judge  instructs,  but  the  jury  decides.  Evrery  person 
accused  of  crime  is  entitled  to  have  the  decision  of  a  jury, 
upon  any  defence  of  law  which  he  may  choose  to  rest  upon 
the  facts  in  evidence.  Courts  may  distrust  juries,  but  the 
Legislature  confided  in  them. 

[2.]  In  grading  this  homicide,  what  instructions  ought  to 
have  been  given  to  the  jury  concerning  the  drunkenness  of 
the  accused  ?  This  Court,  approving  of  the  Judge's  refusal 
to  give  the  instructions  asked  by  the  defence,  thinks  that  other 
important  instructions  not  given,  would  have  been  appro- 
priate to  the  facts  in  evidence.  I  shall  point  out  what  we 
think  would  have  been  the  proper  instructions,  but  shall  first 
present  those  views  of  the  general  subject  which  lead  my  own 
mind  to  the  conclusions  at  which  the  Court  arrived. 

One  side  in  the  argument  affirms  as  a  great  principle,  that 
no  man,  drunk  or  sober,  should  be  punished  for  a  crime 
which  he  did  not  have  sufficient  mind  to  perpetrate;  and rAe 
other  replies,  with  an  equally  important  principle,thar  drunk- 
enness is  no  excuse  for  crime.  The  two  sides,  each  relying 
upon  its  chosen  principle,  have  arrived  at  singularly  conflict- 
ing conclusions.  The  truth  is,  that  loth  these  principles  are 
correct,  and  constitute  with  the  just  deductions  from  them, 
but  parts  of  an  harmonious  whole,  sustained  by  law  and 
sanctioned  by  reason. 

The  error  which  the  side  of  the  accused  commits^  lies  in 
assuming  too  large  a  quantum  of  mind  as  the  nunimum 
which  can  furnish  the  necessary  mental  element  in  all  crime 
— in  erecting  too  high  a  standard  of  mental  capacity.  Dif- 
ferent classes  of  crimes  do  involve  different  degrees  of  mind, 
and  in  all'classes  there  may  arise  particular  instances  which, 
in  the  mode  and  circumstances  of  their  perpetration,  may  in- 
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volve  eveD  a  high  degree  of  scientific  knowledge.  But  sub- 
ject to  this  qualification  of  the  general  truth,  the  general  truth 
itself  is,  that  the  minimum  of  mind  which  can  furnish  the 
necessary  mental  element  in  crime,  is  a  far  smaller  quantity 
than  was  claimed  by  the  argument  for  the  accused.  The 
argument,  rightfully  assuming  that  there  can  be  no  murder 
without  the  mental  element  of  malice,  proceeded  to  claim, 
as  being  necessarily  involved  in  malice,  an  amount  of  mem- 
ory and  reason  which  I  think  is  not  justified  by  the  legal  di- 
mensions of  that  malice  which  enters  into  the  constitution 
of  murder.  The  popular  idea  of  malice  in  its  sense  of  re- 
venge, hatred  and  ill  will,  has  nothing  to  do  with  the  sub- 
ject. A  number  of  cases  might  be  given  to  show  the  differ- 
ence between  the  popular  idea,  and  that  malice  which  forms 
a  necessary  part  of  the  legal  crime  of  murder 

Thpcrilue  of  infanticide  presents  the  difference  in  a  stri- 
king li^^lit.    This  crime  is  clear  murder,  and  the  mother  who 
destroys  her  infant  to  conceal  her  own  shame,  has  legal  ma- 
lice, though  in  point  of  fact  she  may  feel  no  hatred  towards 
any  human  being  in  the  world,  nor  any  indifference  to 
human  life  in  general,  and  may  actually  have  the  yearnings 
of  a  mother's  love  towards  her  innocent  victim — bloving  its 
life  just  less  than  her  own  reputation.    Here  there  is  no  mal- 
ice, in  the  popular  sense  assumed  in  this  argument,  and  yet 
the  law  says  there  is  malice,  and  that  the  killing  is  murder ; 
and  reason  gives  its  undoubting  sanction  to  the  law.    The 
legal  idea  of  malice  in  the  crime  of  murder  is,  simply,  an  in- 
tent to  kill  a  human  being,  in  a  case  where  the  law  would 
neither  justify  nor  in  any  degree  excuse  the  intention,  if  the 
killing  should  take  place  as  intended.    I  make  no  distinc- 
tion between  malice  express  and  malice  implied  in  this  defi- 
nition, for  there  is  no  difference  except  in  the  mode  of  arri- 
ving at  the  fact.    You  may  prove  the  particular  intent^  or  you 
may  prove  the  more  general  intent,  which  includes  it  and 
implies  it,  but  the  thing  when  once  you  get  it,  is  the  same  in 
both  cases,  and  is  the  simple  intent  to  kill  a  human  being, 
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in  such  a  case  as  I  have  stated.  Whether  this  intent  springs 
from  hatred  or  from  a  sense  of  shame,  or  from  the  mere 
phrensy  of  drunkenness,  it  is  malice,  it  is  the  mental  con- 
stituent of  murder,  unless  there  is  something  to  justify  the 
intent,  or  in  some  degree  to  excuse  it.  Now,  the  kind  of  a 
case  in  which  this  intent  happens  to  be  formed,  obviously 
has  nothing  to  do  with  the  quantum  of  mind  involved  in  its 
formation.  Whoever  then  has  mind  enough  to  form  the 
simple  intention  to  kill  a  human  being,  has  mind  enough  to 
have  malice,  and  to  furnish  the  mental  constituents  of  mur- 
der. And  even  this  quantum  of  mind,  small  as  it  is,  is  to 
be  viewed  and  investigated  in  the  light  of  an  important  rule 
of  evidence  applicable  to  all  men  alike,  and  founded  on  rea- 
son and  necessity.  It  is,  that  all  men  are  presumed  to  in- 
tend the  natural  and /woximcf/e  consequences  of  their  actions. 
When  a  man  kills  another  by  the  use  of  means  appropriate 
to  that  end,  he  is  presumed,  dmnk  or  sober,  to  have  intended 

that  end. 

This  is  but  a  presumption,  but  it  must  prevail  until  it  is 
rebutted  by  other  facts  and  circumstances,  showing  that  the 
end  was  not  intended,  but  was  accidental;  it  cannot  be 
rebutted  by  the  mere  vague  opinions  of  witnesses  that  the 
man  had  "  no  mind,*'  or  "did  n't  seem  to  know  what  be  was 
doing."  The  result  is,  then,  that  any  man,  sober  or  drank, 
sane  or  insane,  has  mmrf  enough  to  furnish  the  menial  element 
in  murder,  when  he  has  enough  to  form  the  intention  to  kill  a 
human  being;  and  he  shall  be  presumed  to  have  formed  that 
intention,  whenever  he  has  done  the  act  of  killing  bytheusc 
of  appropriate  means,  unless  there  are  circumstances  to  show 
that  death  was  an  accidental  and  not  an  intended  conse- 
quence of  his  act.  This  doctrine  faithfully  enforced,  offers 
no  escape  to  the  drunken  man,  from  punishment  for  the  crimes 
which  he  commits^  and  for  those  not  committed  by  him,  he 
ought  not  to  be  punished.  Under  this  doctrine,  if  it  were  the 
whole  law  applicable  to  his  case,  even  the  poor  idiot  could 
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'^scarcely  be  saved."    Bnt  it  is  not  the  whole  law  applicable 
to  his  case. 

And  this  brings  me  to  a  consideration  of  the  great  perver- 
sions which  have  been  made  of  the  doctrine  that  drunken- 
ness is  no  excnse  for  crime.    The  foundation  stone  of  these 
perversions^  not  distinctly  shaped  in  the  argument,  but  un- 
consciously assumed  in  it,  is  a  feeling  or  notion  that  the  ex- 
emption of  insane  persons  and  young  children  from  criminal 
responsibility,' is  not  the  result  of  positive  law  excusing  them, 
but  is  the  simple  consequence  of  their  mental  deficiency, 
which  is  supposed  to  be  so  complete  as  not  to  be  capable  of 
furnishing  the  mental  element  of  crime;  while  the  drunken 
man,  with  the  same  actual  mental  deficiency,  is  held  res- 
ponsible for  his  actions,  not  because  they  are  crimes  having 
the  mental  and  physical  element  of  crime,  but  by  virtue  of  a 
certain  destructive  capacity  infused  into  him,  from  reasons 
of  policy,  by  the  law  which  declares  that  drunkenness  shall 
be  no  excuse  for  crime.    The  reverse  of  all  this  is  the  true 
philosophy  of  the  law.  The  law  deals  with  all  of  these  classes 
of  people,  as  having  a  sufficient  quantum  af  mind  to  have 
bad  passions,  and  evil  intentions,  and  carelessness  in  their 
actions,  and  so  to  furnish  the  mental  element  of  crime,  but  as 
laboring  also  under  an  infirmity  of  reseon,  which  serves  to 
betray  them  into  these  evil  intentions  send  carelessness,  and 
at  the  same  time  breaks  down  this  power  of  resisting  temp- 
tation.   The  law  comes  in  then,  and  excuses  the  young  and 
the  in^ne,  out  of  tenderness  towards  an  infirmity  which  is 
involuntary,  and  at  the  same  time,  to  guard  against  the  pos- 
-sibilitythat  men  might  make  the  same  excnse  whenever  there 
is  ttiB  same  infirmity  of  reason,  the  law  takes  special  care  to 
•exclude  drunken  men  from  the  excuse,  because  their  infirm- 
ity is  voluntary. 

7he  result  is,  that  the  young  and  the  involuntary  insane 
occupy  a  pla^rm  of  their  own,  by  virtue  of  an  exception 
in  their  favor,  while  the  voluntary  insanity  of  drunk- 
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enness  being  excluded  from  the  exceptioD,  stands  jast  as  if 
no  exception  had  been  made,  and  the  drunk  man  and  sober 
man  occupy  the  same  great  platform  of  responsibility  for  the 
crimes  which  they  commit,  and  for  no  others.  When  their 
actions  have  the  criminal  mental  element  united  with  them, 
they  become  crimes — but  not  till  then^ 

The  crimes  of  drunk  men,  like  those  of  sober  men,  are  ac- 
tual crimes,  not  constructive  ones— u;Ao&  crimes,  not  pieces 
of  crimes.  And  drunkenness,  like  all  other  things  which  are 
not  made  excuses  by  positive  law,  is  no  excuse  for  crime, 
but  is  like  all  the  rest,  a  fact  which  ought  to  be  used  when- 
ever it  can,  as  it  often  may  do,  [to  shed  light  upon  either 
branch  of  the  alleged  crime,  the  physical  or  mental,  in  in- 
vestigating what  crime,  or  whether  any  crime  has  been  com- 
mitted. The  argument  might  safely  be  left  where  it  now 
stands,  but  I  prefer  to  trace  the  fallacies  which  have  been 
founded  on  a  sound  principle,  through  the  two  special  foims 
in  which  they  have  presented  themselves.  One  is  this: 
Drunkenness  is  no  excuse  for  crime,  thertfore^  drunkenness 
can  not  be  used  for  any  purpose  of  defence  in  a  criminal  ac- 
cusation. A  non  sequituTy  if  ever  there  was  one.  Ignorance 
of  chemistry  is  no  more  an  excuse  for  crime  than  drunken- 
ness is;  therefore^  if  the  reasoning  be  good,  ignorance  of 
chemistry  cannot  be  used  for  any  purpose  of  defence  in  a 
criminal  accusation.  If  Dr.  Webster,  on  his  celebrated  trial 
at  Boston,  some  years  ago,  for  the  murder  ofDr.  Parkman, 
could  have  shown  that  he  was  ignorant  of  chemistry,  he 
could  have  shown  conclusively,  not  that  he  had  an  excuse 
for  the  murder,  but  that  he  did  not  commit  it ;  for  the  slayer, 
whoever  he  was,  had  carried  the  dead  body  through  a  pro- 
cess of  destruction,  involving  high  chemical  knowledge. 
No  doubt  the  Court  would  have  allowed  him  to  save  his  life 
by  proving  his  ignorance  of  chemistry,  although  ignorance 
of  chemistry  was  no  excuse  for  crime.  Suppose  now,  the 
Doctor  could  have  proved  that  he  had  been  drunk  to  the 
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point  of  Stupor  or  mania  potu,  during  the  time  when  that 
chemical  process  must  hare  been  performed.  No  doubt  the 
Court  would  have  allowed  him  to  do  so,  not  to  excuse,  miti- 
gate, or  extenuate  his  crime,  but  simply  to  show,  in  a  yery 
satisfactory  way,  that  he  had  not  committed  the  crime ;  for  it 
is  exceedingly  improbable  that  a  man  in  that  degree  of  drunk- 
enness, could  have  conducted  the  chemical  process.  And 
Dr.  Webster  would  have  been  allowed  to  save  his  life  by  pro- 
ving that  he  was  drunk. 

Somey  ears  ago,  I  knew  an  attempt  at  house-burning,  where 
the  slow  match,  found  aAer  the  fire  had  been  extinguished, 
exhibited  great  ingenuity  in  the  bending  of  wires  and  crook- 
ing of  pins  in  a  peculiar  way,  so  as  to  secure  both  slowness 
and  certainty  of  ignition.    The  crooking  of  the  pins  espe- 
cially, in  a  manner  so  peculiarly  adapted  to  the  end  in  view, 
was  the  theme  of  village  wonder,  for  weeks  afterwards,  and 
is  still  remembered  by  many  persons  as  a  remarkable  dis- 
play of  mechanical  genius.    Now  there  were  two  or  three 
men  who  frequented  that  village  in  those  days,  any  one  of 
whom,  if  suspicion  had  fallen  on  him,  could  have  proven, 
that  at  any  time  for  a  week  before  the  fire,  he  had  been  too 
drunk  to  crook  a  pin.    Would  any  man  have  discarded  that 
evidence,  if  he  had  been  seeking  for  the  truth  f    Both  these 
illustrations  show  the  absurdity  of  excluding  the  considera- 
tion of  drunkenness,  in  investigating  the  act^  which  enters 
into  the  alleged  crime ;  but  another  form  of  the  fallacy  is, 
that  when  the  act  appears  to  have  been  done  by  the  accused, 
he  shall  not  be  allowed  to  excuse  his  act  by  any  considera- 
tion of  his  drunkenness.    It  might  be  sufficient  to  reply  to 
this^  by  saying,  the  law  says^  that  for  crimes^  not  acts,  drunk- 
enness shall  be  no  excuse.    This  form  of  the  fallacy  ignores 
utterly  the  most  important  element  of  the  crime ;  for  the 
mental  part  of  the  crime  is  criminal  in  morals  and  religion, 
ivithont  its  union  with  any  act  whatever,  while  neither  in 
la^ir  nor  morals,  has  the  act  any  criminality  whatever,  until 
connected  with  a  criminal  state  of  mind,    ^cts  need  no  ex- 
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cuse^  crimes  do.  This  form  of  the  fallacy  puts  a  drank 
mail;  not  on  the  same  platform  with  sober  men,  but  on  a 
much  more  disadvantageous  one.  The  act  when  done  by  ap- 
propriate means,  carries  a  presumption  against  all  men,  so- 

m 

ber  or  drunk,  that  it  was  intended  to  be  done ;  but  this  pro- 
position is  to  leave  it  but  a  presumption  against  sober  men, 
and  to  fix  it  irrevocably  as  a  conclusion  against  a  drank 
man.    The  proposition  admits,  that  drankenness,  like  any 
other,  "no  excuse"  for  crime,  may  be  used  to  throw  light  on 
the  investigation  into  the  physical  constituent  of  the  crime, 
but  denies  that  it  may  be  used  in  examining  into  the  mind, 
which  is  the  special  field  where  drunkenness  displays  its 
power.    That  is  to  say,  it  may  be  used  in  that  part  of  the 
investigation,  on  which  it  ordinarily  throws  least  light,  hut 
must  be  excluded  from  that  branch  on  which  it  usually 
throws  most  light.    Can  there  be  a  sensible  reason  for  such 
a  discrimination  between  the  purposes  for  which  drunken- 
ness may  be  used  ?    It  is  too  apparent  to  need  argument, 
that  when  the  act  is  shown,  the  mental  constituent  of  the 
crime  still  remains  to  be  investigated,  and  in  this  investiga- 
tion, there  can  be  no  rational  discrimination  made  between 
the  light  which  may  be  shed  upon  it  by  drunkenness,  and 
that  which  may  be  shed  by  any  other  fact  in  the  world. 
Let  me  illustrate  this  branch  of  the  investigation.    The  fact 
of  being  a  skillful  physician  is  no  more  an  excuse  for  crime 
than  drukenness  is,  and  thereforej  if  the  reasoning  in  the  last 
form  of  the  fallacy  be  good,  the  fact  of  being  a  skillful  physi- 
cian, ought  not  to  be  used  for  the  purpose  of  showing  with 
what  intention  an  act  was  done.    A  man  indicts  another  for 
an  attempt  to  poison  him,  and  proves  that  the  accused  acta- 
ally  administered  arsenic  to  him.    Here  the  act  is  done,  and 
the  sole  question  is  as  to  the  intent  with  which  it  was  done. 
The  accused  simply  shows  that  he  was  a  skillful  physician, 
and  this  single  fact,  in  connection  with  the  other  fact,  that 
the  man  did  not  die,  but  got  well,  explains  the  whole  case, 
and  shows  that  the  act  was  done  with  an  innocent  and  praise- 
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worthy  intention ;  for  if  a  skillful  physician  should  intend 
to  kill  by  arsenic,  he  would  infallibly  regulate  the  dose  to 
kill;  and  not  to  cure.  And  here  the  man  is  permitted  to  ^  ex- 
cuse" his  act  in  the  language  of  the  fallacy,  by  proving  his 
own  superior  knowledge,  a  fact  which  of  all  others,  is  surely 
the  last  which  ought  to  be  allowed  to  excuse  any  crime.  Is 
it  not  plain,  that  he  does  not  use  the  fact,  to  '^  excuse  his  act," 
but  dimply  to  show  that  the  act  was  an  innocent  one  which 
needed  no  excuse  ?  Shall  not  drunkenness  be  used  for  the 
same  purpose  when  it  can  shed  the  same  light  ? 

A  skillful  marksman  shoots  at  a  bird,  at  a  short  distance, 
but  misses  the  bird  and  kills  a  man,  who  was  behind  the 
bush,  and  who  turns  out  to  be  one  with  whom  the  marks- 
man had  a  deadly  feud.  He  is  indicted  for  murder.  The 
fact,  that  a  man  so  skillful  with  his  gun  should  have  missed 
the  bird  at  so  short  a  distance,  and  should  have  hit  his  ene- 
my, makes  a  strong  impression,  that  the  shooting  at  the  bird, 
was  but  a  pretence  to  cover  the  real  intention  to  slay  his  en- 
emy. But  the  man  shows  that  he  was  very  drtinky  a  fact 
^hich  renders  it  at  once  very  probable  that  he  should  have 
missed  the  bird,  and  very  improbable  that  he  had  sufficient 
capacity  for  so  deep  an  artifice,  as  the  one  imputed  to  him, 
for  drunk  men  are  much  more  apt  to  be  the  victims,  than 
the  perpetrators  of  tricks.  Is  there  in  the  world,  an  enlight- 
ened christian,  or  a  barbarian,  who  will  say  that  this  man 
ought  not  to  be  allowed  to  save  his  life  by  proving  that  he 
was  drunk  ?  The  fact  has  no  effect  to  excuse  his  crime,  nor 
to  excuse  his  act,  but  to  show  that  his  act,  though  an  unfor- 
tunate one^  was  innocent  and  needed  no  excuse ;  or  else,  to 
show  that  it  was  not  an  act  of  murder^  but  an  act  of  invol- 
untary manslaughter,  in  the  pursuit  of  a  lawful  intent  with- 
out due  caution  and  circumspection.  On  the  question  of 
murder,  his  drunkenness  is  in  his  favor,  but  on  the  question 
of  carelessness,  in  the  pursuit  of  his  lawful  intent,  it  is  against 
tiim ;  for  carelessness  is  much  more  easily  believed  of  a 
drunken  man  than  of  a  sober  man.    His  drunkenness  saves 
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him  from  the  one  charge^  and  convicts  him  perhaps  of  the 
other,  not  by  excusing  the  one  crime,  nor  aggravating  the 
other,  but  simply  by  shedding  the  light  of  truth  upon  both. 
Apply  these  principles  to  the  case  before  us.    Osborne  with 
one  hand  seizes  Jones  by  the  arm,  and  with  the  other  hj  the 
throat,  and  pushes  him  back.    Jones  stabs  Osborne  and^ills 
him.    Jones  is  indicted  for  murder.    His  defence  is  that  the 
killing  was  but  the  repelling  of  an  assault  and  battery,  which 
reduces  it  to  manslaughter  at  all  events,  and  will  also  reduce 
it  to  justifiable  homicide,  if  the  jury  should  think  be  bad 
reasonable  fear,  that  Osborne  would  choke  him  io  death. 
The  State  replies,  that  though  such  an  assault  and  battery 
occurred,  the  killing  was  not  produced  by  it,  and  was  but 
the  execution  of  an  intent  formed  and  in  process  of  execu- 
tion, btfore  the  assault  and  battery  occurred.    Right  here, 
hangs  the  case,  the  defence  maintaining  that  the  intent  to 
kill  was  produced  by  the  provocation,  and  the  State  main- 
taining that  it  existed  before.    What  is  the  evidence  to  sup- 
port the  view  of  the  State  ? '  Jones  was  walking  up  to  Os- 
borne with  a  knife  in  his  liand,  and  he  was  very  drunk. 
Here  his  drunkenness  is  against  him,  for  it  is  easier  %o  be- 
lieve that  a  reckless  drunk  man  intends  to  kill  without  pro- 
vocation, than  that  a  thoughtful  sober  man  has  such  an  ia- 
tention.    This  is  the  whole  case  made  by  the  circumstances 
of  the  fatal  rencontre,   to  show  that  Jones  had  an  in- 
tent to  kill  before  he  received  the  provocation.    But  the  State 
wisely  chose,  not  to  rest  ihe  case  there,  and  the  strongest 
evidence  on  the  point,  is  light  reflected  from  ql  previous  ren- 
contre, in  which  Jones  had  much  more  clearly  manifested 
the  intent  to  kill.    The  argument  was,  that  having  had  the 
intention  in  the  first  rencontre,  he  must  be  presumed  to  have 
persisted  and  continued  in  the  same  state  of  mind,  up  to  the 
second  rencontre,  a  very  short  time  afterwards.    The  interval 
between  the  two  rencontres,  is  not  definitely  stated,  but  it  was 
sufficiently  long  for  Jones  to  be  put  out  of  the  house  and 
come  back  again,  tmd  be  the  interval  long  or  short,  the  whole 
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force  of  the  argument  lies  in  his  presumed  persistence  and 
continuance  in  the  same  state  q/'mandf,  from  the  first  rencon- 
tre to  the  second.  And  righthere  his  deep  drunkenness  was  ev- 
idence in  his  favor^  tending  to  rebut  the  presumption  of  such  a 
persistence  or  continuance  in  the  same  state  of  mind.  Who 
needs  to  be  told  that  drunkenness  may  almost  destroy  mem- 
ory for  the  time,  making  it  as  a  mere  seive^  letting  events  and 
thoughts,  and  intentions  slip  through  it  as  soon  as  they  fall 
into  it?  He  might  have  forgotten  the  first  rencontre,  and 
all  its  passions  and  intentions,  and  so  have  brought  none  of 
them  to  the  second — if  he  was  very  drunk.  But  drunken- 
ness, far  short  of  the  point  of  extreme  forgetfulness,  renders 
the  mind  inconstant  in  purpose,  and  exceedingly  whimsi- 
cal and  rapid  in  its  changes  from  one  emotion  to  another, 
and  even  from  one  class  of  emotions  to  another  class. 

Who  has  not  seen  the  drunken  man,  breathing  threats  one 
moment,  and  the  next,  uttering  maudlin  professions  of  friend- 
ship—in one  moment  an  imaginary  hero,  in  the  next,  an 
abject  whimperer  ? 

The  whole  tendency  of  drunkenness,  was  to  change  that 
state  of  mind — which  the  State  maintained  had  not  been 
changed,  but  had  continued  from  the  first  rencontre  to  the 
second.  Its  tendency  was  to  rebut  the  strongest  evidence, 
which  showed  the  formation. of  an  intent  to  kill, before  the 
provocation  was  given.  And  it  is  exactly  lor  this  purpose, 
that  the  drunkenness,  in  the  opinion  of  this  Court,  ought  to 
have  been  considered  by  the  jury,  to  assist  them  in  deciding, 
whether  the  intent  to  kill  preceded  the  provocation,  or  was 
produced  by  it. 

Judgment  reversed. 
Lyon  J.  dissenting. 


616  SUPREME  COURT  OF  GEORGIA. 


Swan  vs.  The  State. 


SA3HJEL  Swan,  plaintiff  in  error,  vs.  The  State  op  Georgia, 

defendant  in  error. 

The  penalties  imposed  by  the  Act  of  23d  December,  1633,  '*to  prevent  the 
drawing  of  lotteries,  or  sale  of  lottery  tickets  in  this  State,  for  a  violation  of 
its  provisions,  cannot  be  enforced  by  indictment. 

Indictment,  in  Richmond  Superior  Court.  Tried  before 
Judge  Holt,  April  Term,  1859. 

This  was  an  indictment,  founded  on  a  presentment  of  the 
grand  jury,  for  a  violation  of  the  laws  of  Georgia,  in  relation 
to  lotteries. 

Upon  the  call  of  the  case  for  trial,  defendant  Swan  move^ 
to  quash  the  indictment,  upon  the  following  grounds  ; 

1st,  Because  the  offence  charged  in  the  indictment,  is  not 
indictable  by  the  laws  of  the  State. 

2d.  Because  the  offence  charged,  if  indictable  at  all,  could 
not  be  prosecuted  criminally  by  indictment  founded  on  pre- 
sentment, and  without  a  prosecutor. 

3d.  Because  the  indictment  did  not  set  forth  a  crime 
known  to  the  laws  of  this  State. 

4th.  Because  the  indictment  could  not  be  supported  imder 
the  Act  of  1833,  without  a  prosecutor. 

The  Court  overruled  the  motion  to  quash  upon  a\\  the 
grounds,  and  the  defendant  excepted. 

In  the  progress  of  the  trial,  the  defendant  offered  in  evi- 
dence, assignments  of  the  Sparta  Academy  Lottery,  from  the 
trustees  of  the  Sparta  Academy,  to  F.  C.  Barber,  and  from 
Barber  to  the  defendant,  the  execution  of  said  assignments 
having  been  first  duly  proven  or  admitted.  The  Court  re- 
jected the  evidence,  and  the  defendant  excepted. 

The  defendant  then  offered  in  evidence  the  receipt  of  J. 
B.  Trippe,  Treasurer,  and  Peterson  Thweatt,  Comptroller 
General  of  the  State  of  Georgia,  for  the  payment  of  one 
thousand  dollars  as  taxes  to  the  State,  under  the  Act  of  11th 
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December,  185S,  and  also  offered  to  prove  that  said  sum  of 
money  was  thus  paid  under  a  demand  from  the  Governor  of 
Georgia,  and  under  a  threat,  to  enforce  the  penalty  of  said 
Act,  unless  it  should  be  so  paid.  The  Court  rejected  the  re- 
ceipt and  the  proof  offered,  and  the  defendant  excepted. 

The  Court,  in  charging  the  jury,  read  to  them  the  Act  of 
1833,  concerning  lotteries,  down  to  the  proviso,  and  stated 
that  it  was  the  law  of  the  case,  and  not  his  opinion  ^  omit- 
ting to  read,  at  the  same  time,  the  proviso  to  the  same  Act, 
contained  in  the  fourth  section  thereof,  upon  which  the 
defendant  had  mainly  rested  his  case.  To  this  charge 
as  giveUy  and  the  omission  to  read  said  proviso,  the  defend- 
ant excepted. 

The  Court  was  requested  in  writing  by  defendant,  to  charge 
the  jury,  as  set  forth  in  the  motion  for  a  new  trial,  which 
requests  to  charge  were  refused  or  qualified  as  therein  sta- 
ted, to  all  which  refusals  to  charge  and  qualifications  of  the 
charges  requested,  the  defendant  excepted. 

The  jury  rendered  a  verdict  of  guilty.  Whereupon,  the 
defendant  moved  the  Court  for  a  new  trial,  upon  the  follow- 
ing grounds  : 

1st.  Because  the  defendant  requested  the  Court  to  charge, 
*Mhat  the  Act  of  1826,  conferring  upon  the  trustees  of  the 
Sparta  Academy,  and  their  successors,  the  right  to  raise  five 
thousand  dollars  by  lottery,  having  been  passed  before  the 
Act  of  1833,  is  excluded  from  its  operation,  and  that,  there- 
fore, all  drawings  of  a  lottery,  under  and  by  virtue  of  that 
Act,  are  excluded  from  its  operation ;  and  that  no  person, 
acting  by  authority  from  the  trustees  of  the  Sparta  Academy, 
or  their  successors,  in  such  drawing,  can  be  found  guilty  of 
any  crime  under  the  laws  of  this  State."    Which  charge 
-xszs  given,  but  with  the  qualification,  "  if  the  drawing  con- 
formed to  the  Act." 

2d.  Because  the  Court  refused  to  charge  as  requested 
t>y  defendant,  "that  it  is  not  competent  in  this  case  to  show 
whether  or  not  other  commissioners  than  those  named  in 
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said  Act,  (not  being  the  defendant  now  on  his  trial,)  supehn- 
tended  that  lottery,  nor  does  that  fact  in  any  wise  affect  the 
guilt  or  innocence  of  defendant." 

3d.  Because  the  Court  refused  to  charge  as  requested  by 
defendant,  "  that  whether  or  not  the  parties,  entitled  by  the 
Act  of  1826,  to  draw  said  lottery,  exercised  that  right  in  a 
manner  different  from  that  specified  in  the  grant,  is  not  a 
fact  inquirable  into  in  this  case,  and  can  in  no  wise  affect 
the  guilt  or  innocence  of  the  defendant.'' 

4th.  Because  the  Court  refused  to  charge  as  requested  by 
defendant,  ^^that  if  the  defendant,  in  the  opinion  of  the  ju- 
ry, acted  bona  fide  and  with  an  honest  belief  that  he  had  a 
legal  title  to  the  franchise,  and  was  legally  authorized  to  use 
it,  and  did  use  it  under  color  of  right,  by  purchase,  for  the 
benefit  of  the  Sparta  Academy,  the  jury  cannot  convict  him," 
and  in  lieu  thereof,  charged,  ^that  intention  is  necessary  to 
constitute  crime,  but  that  is  to  be  inferred  from  aetion ;  that 
when  men  deliberately  do  a  forbidden  act,  it  is  to  be  infer- 
red that  they  intended  to  do  it,  and  that  a  mistake  in  matter  of 
law,  as  to  its  criminality,  is  no  excuse  for  it'^ 

5th.  Because  the  Court  refused  to  charge  as  requested  by 
defendant,  ^^that  the  Act  of  the  11th  December,  1858^  re- 

m 

pealed  and  released  all  penalties  or  crimes  against  each  man- 
ager of  any  lottery,  authorized  by  the  laws  of  this  State,  ex- 
cept the  payment  of  a  tax  of  one  thousand  dollars  annually 
to  the  State  Treasury,  and  repealed  all  previous  penal  laws, 
if  any  such  existed  against  such  manager." 

6th.  Because  the  Court  erred  in  holding  that  the  offence 
charged  in  the  indictment  is  indictable  by  the  laws  of  the 
State. 

7th.  Because  the  Court  erred  in  holding  that  such  offence, 
if  indictable  at  all,  could  be  prosecuted  criminally  by  indict- 
ment founded  on  presentment,  and  without  a  prosecutor. 

8th.  Because  the  Court  erred  in  holding  that  the  indict- 
ment set  forth  a  crime,  known  to  the  laws  of  this  State. 

9th.  Because  the  Court  erred  in  holding  that  the  indict- 
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ment  could  be  supported  under  the  Act  of  1833,  without  a 
prosecutor. 

10th.  Because  the  Court  erred  in  reading  to  the  jury,  the 
Act  of  1833,  concerning  lotteries,  down  to  the  proviso,  and 
stating  that  it  was  the  law  of  the  case,  and  not  his  opinion, 
omitting  to  read  at  the  same  time,  the  proviso  of  the  same 
Act,  contained  in  the  fourth  section  thereof,  upon  which  the 
defendant  had  mainly  rested  his  case. 

11th.  Because  the  Court  erred  in  rejecting  the  assignments 
of  the  Sparta  Academy  Lottery,  from  the  trustees  of  the 
Sparta  Academy  to  F.  C.  Barber,  and  from  Barber  to  the 
defendant. 

12th.  Because  the  Court  erred  in  rejecting  the  receipt  of 
J.  B.  Trippe,  Treasurer,  and  Peterson  Thweatt,  Comptroller 
General  of  the  State  of  Georgia,  for  the  payment  of  ^l^OOO 
dollars  as  taxes  to  the  State,  under  the  Act  of  the  11th  De- 
cember, 1858 ;  and  also  in  refusing  to  admit  evidence  that  it 
was  so  paid  under  a  demand  from  the  Governor  of  Geoigia, 
and  under  a  threat  to  enforce  the  penalty  of  said  Act,  unless 
it  should  be  so  paid. 

13tb.  Because  the  verdict  was  contrary  to  law. 
14th.  Because  the  verdict  was  contrary  to  the  evidence. 
The  presiding  Judge  refused  the  motion  for  a  new  trial, 
and  defendant  excepted. 

MiLLsas  &  Jackson  ;  A.  H.  Stephens  ;  Robert  Toombs  ; 
O.  A.  LocHRANE ;  J.  C.  &  C.  Snead  ;  and  E.  J.  Walker,  for 
plaintiff  in  error. 

W.  R.  McLaws  ;  and.  Attorney  General  Rogers,  contra. 
JBy  the  Court. — Lyon  J.  delivering  the  opinion. 

The  plaintiff  in  error,  Samuel  Swan,  was  tried  and  con- 
victed, in  the  Superior  Court  of  Richmond  c|pnty,  on  a  bill 
of  indictment,  preferred  against  him  on  a  special  present- 
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ment  of  the  grand  jury,  on  the  charge  of  being  "  concerned 
in  the  managing,  conducting,  carrying  on,  and  drawing  of 
a  certain  lottery,  called  the  Sparta  Academy  Lottery,  in  the 
city  of  Augusta,  said  county  and  State ;  said  lottery  not  be- 
ing authorized  by  the  General  Assembly  of  the  State  of 
Georgia ;  and  said  lottery  not  being  the  Sparta  Academy 
Lottery,  authorized  by  the  General  Assembly  of  the  State  of 
Georgia,  prior  to  the  passage  of  the  Act  of  said  Assembly, 
passed  the  23d  day  of  December,  1833.'^ 

When  the  case  was  called,  the  plaintiff  in  error,  by  coun- 
sel, demurred  to  the  bill  of  indictment,  and  moved  the  Court 
that  it  be  quashed  on  three  several  grounds ;  ail  of  which, 
may  be  considered  in  one,  that  is,  that  the  bill  of  indictment 
contained  no  charge  or  oiSence  that  was  indictable  by  the 
laws  of  Georgia.  The  Court  refused  the  motion,  and  that 
is  the  first  question  for  our  consideration. 

This  proceeding  originated  under  the  Act  of  23d  Decem- 
ber, 1833, "  to  prevent  the  drawing  of  lotteries,  or  sale  of  lot- 
tery tickets  in  this  State,"  of  which  the  follo\ving  is  a  copy: 
"  Section  I.  From  and  immediately  after  the  first  day  of 
May  next,  all  and  every  lottery  and  lotteries,  and  device  and 
devices  in  the  nature  of  lotteries,  shall  be  utterly  and  entire- 
ly abolished,  and  are  hereby  declared  thenceforth  unauthor- 
ized and  unlawful. 

Section  II.  From  and  after  the  day  aforesaid,  any  person 
who  shall  sell,  or  expose  to  sale,  or  cause  to  be  sold  or  ex- 
posed to  sale,  or  shall  keep  onfhand  for  the  purpose  of  sale^ 
or  shall  advertise  or  cause  to  be  advertised  for  sale,  or  shall 
aid,  or  assist,  or  be  in  any  wise  concerned  in  the  sale  or  ex- 
posure to  sale  of  any  lottery  ticket  or  tickets,  or  any  share  or 
part  of  any  lottery  ticket,  in  any  lottery  or  device  in  the  na- 
ture of  a  lottery,  within  this  State  or  elsewhere ;  and  any 
person  or  persons  who  shall  advertise,  or  cause  to  be  adver- 
tised, the  drawing  of  any  scheme  in  any  lottery,  or  be  in  any 
way  concerned  in  the  managing,  conducting,  carrying  on. 
or  drawing  of  any  lottery,  or  device,  in  the  nature  of  a  lotte- 
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ry,  or  be  an  agent  in  procuring  or  supplying  lottery  tickets, 
and  shall  be  convicted  thereof,  in  any  Court  of  competent 
jurisdiction,  shall  for  each  and  every  such  offence,  forfeit, 
and  pay  a  sum  not  less  than  five  hundred  dollars,  and  not 
exceeding  one  thousand  dollars,  at  the  discretion  of  the 
Court,  one-half  to  be  paid  to  the  prosecutor,  and  the  other  to 
be  paid  over  to  the  county  treasurer,  for  the  use  of  the  coun- 
ty where  the  offence  may  have  been  committed. 

Section  III.  In  all  cases  where  the  party  shall  be  convic- 
ted as  aforesaid,  and  shall  fail  or  refuse  to  comply  with  the 
provisions  in  the  second  section  of  this  Act,  he,  she,  ox  they, 
shall  be  sentenced  to  undergo  an  imprisonment  in  the  com- 
mon jail  of  the  county,  not  exceeding  six  months,  at  the 
discretion  of  the  Court 

Section  IV.  All  laws  and  parts  of  law,  militating  against 
this  Act,  are  hereby  repealed :  Provided,  that  this  Act  shall 
not  apply  to  any  lottery  heretofore  authorized  by  the  General 
Assembly." 

As  this  Act  is  not  incorporated  in  the  penal  code,  and  as 
there  are  no  express  words  in  the  Act  itself,  making  a  viola- 
tion of  its  provisions  indictable  as  a  crime,  we  are  forced 
to  a  construction  of  the  statute  to  get  the  sense  of  the  Legis- 
lature, as  to  the  manner  in  which  the  penalties  of  the  Act, 
for  a  violation  of  its  provisions,  are  to  be  enforced ;  and,  if, 
according  to  those  rules  of  construction  for  the  interpretation 
of  the  intention  of  the  Legislature  in  similar  statutes,  that 
Courts  have  heretofore  adopted,  and  followed,  it  is  not  clear- 
]y  manifest  that  the  Legislature,  in  passing  this  Act^  intended 
lo  make  a  breach  of  its  provisions  indictable  as  a  crime,  then 
T%re  cannot  hold  that  it  is  so. 

To  ascertain  the  intention  of  the  Legislature,  after  exam- 
ining the  words  of  the  Act  itself,  it  is  necessary  to  take  into 
view  every  fact  and  circumstance  that  influenced  its  passage. 
We  must  consider  what  the  law  was  before ;  the  mischiefs 
against  which  the  law  did  not  provide ;  the  nature  of  the 
remedy  proposed;  the  true  reason  of  the  remedy. 
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The  law  on  this  subject,  in  existence  previous  to  the  pas- 
sage of  this  Act,  was  the  Colonial  Act  of  29th  Feb.,  1764, 
which  enacts,  <^  1st.  That  from  and  after  the  passage  of  this 
Act,  if  any  person  or  persons  shall  erect,  set  up,  &c.,  to  be 
played,  drawn,  &c.,  any  lottery,  &c.,  or  shall  make,  print,  ad- 
vertise, or  publish,  &c.,  proposals  or  schemes,  &c.,  or  shall 
deliver  out,  &c.,  tickets  to  the  persons  advancing,  &a,  or  shall 
expose  to  sale  any  houses,  &c.,  by  <any  game,  method,  &c., 
depending  upon,  or  to  be  determined  by  any  lot,  &c,  or  shall 
be  adventurers  in,  or  pay  any  moneys  or  other  consideration, 
or  any  ways  coutribute  unto  any  of  the  said  games,  lotteries 
and  sales,  such  person  or  persons,  and  every  or  either  of 
them,  an  being  convicted  thereof,  on  the  oath  or  oaths  of  one 
or  more  credible  witness  or  witnesses,  or  on  the  confession  of 
the  party  or  parties,  accused,  shall  forfeit  and  lose  the  sum  of 
five  hundred  pounds,  lawful  money  of  this  province,  to  be 
recovered  by  action  of  debt,  or  information  in  the  general 
Court  of  Pleas,  the  one  moiety  of  such  forfeiture  to  be  to  bis 
Majesty  for  the  support  of  this  province,  and  the  other  moiety 
to  the  informer :  And  in  case  of  any  offender  against  this 
Act,  not  having  sufficient  goods  and  chattels  whereon  to  levy 
the  penalty  hereby  inflicted,  or  not  immediately  paying  the 
said  penalty,  or  giving  security  for  payment  thereo/^  it  sbull 
and  may  be  lawful  for  the  Justices  before  whom  such  per- 
son or  persons  shall  be  convicted,  to  commit  him  or  Ihem  to 
prison,  there  to  continue  and  remain  for  any  time  not  ex- 
ceeding twelve  months.'' 

This  Apt,  and  that  of  1833,  having  reference  to  the  same 
subject  matter,  must  be  construed  together;  in  fact,  taken 
together  they  form  but  one  law.    The  Act  of  1764,  not  having 
been  repealed  in  express  terms,  all  of  its  provisions  not  in 
conflict  with  those  of  1833,  or  the  subsequent  Act  of  lll\i 
December,  1858,  are  still  in  force.    Upon  an  examination  of 
the  Act  of  1764,  it  will  be  seen  that  its  penalties  were  direet- 
ed  against — Ist  The  persons  who  establish  or  set  up  a  lot- 
tery :  2d.  Persons  who  advertise  or  publish  proposals    or 
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schemes  of  lotteries:  3d.  Persons  selling  or  distributing 
tickets  for  chances  in  such  lotteries :  4th.  Those  who  expose 
to  sale  any  property  by  lottery :  5th.  Persons  who  bought 
chances  in,  or  in  any  way  contributed  to  the  lotteries.  As 
sweeping  and  comprehensive  as  were  these  enactments,  the 
Legislature  did  not  think  them  sufficiently  so,  and  by  the 
Act  of  23d  December,  1833,  extended  its  provisions,  so  as  to 
embrace  all  persons  who  should  ^'be  in  any  way  con- 
cerned in  the  managing,  conducting,  carrying  on,  or 
drawing  of  any  lottery,  or  device  in  the  nature  of  any  lotte- 
ry^" the  clause  under  which  defendant  is  indicted.  Here 
was  one  object  that  the  Legislature  accomplished  by  the  new 
law. 

By  the  Law  of  1764,  the  penalty  imposed  was  five  hun- 
dred pounds ;  one  half  to  the  informer,  and  the  other  to  the 
State  Treasury.  The  Act  of  1833,  reduced  the  penalty  to  a 
sum  not  less  than  ^500,  nor  more  than  $1,000,  in  the  dis- 
cretion of  the  Court ;  one  half  to  the  informer,  and  the  other 
to  be  paid  into  the  county  treasury. 

Under  the  Act  of  1764,  the  conviction  of  the  offendeji,  and 
recovery  of  the  penalty,  could  only  be  had  in  the  general 
Court  of  Pleas;  by  the  Act  of  1833,  the  conviction  and  re- 
covery, could  be  had  **  in  any  Court  of  competent  jurisdic- 
tion in  this  State." 

Upon  a  conviction,  for  a  violation  of  the  provisions  of  the 
Act  of  1764,  in  case  the  offender  did  not   have  sufficient 
goods  to  levy  the  penalty,  and  he  wduld  not  give  security 
for  its  payment,  tlie  Justices  before  whom  the  conviction  was 
had,  might  imprison  him  not  exceeding  twelve  month&   The 
Act  of  1833,  required  the  Court  to  imprison  the  offender,  up- 
on his  failure  or  refusal  to  pay  the  sentence  of  the  Court,  for 
any  time  not  exceeding  six  months ;  thus  negativing  the 
idea,  that  the  penalty  might  be  collected  by  execution,  or, 
that  the  defendant  might  give  security  for  the  payment  of 
the  judgment  of  the  Court.    These  were  important  and  bene- 
ficial cLangeS)  but  all  that  the  Legislature  did  make,  leaving 
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tho  law  to  stand,  with  these  exceptions^  as  it  did  before. 
Nothing  whatever  is  said  in  the  Act  of  1833,  of  the  form  cf 
conviction,  except  that  it  may  be  had  "in  any  Court  of  com- 
petent jurisdiction."  The  Act  of  1764,  declares  that  the 
recovery  shall  be  "by  action  of  debt  or  information;''  and 
this  provision  is  not  repealed.  Take  the  two  Acts  togetiier, 
(and  we  must  do  so,  for  they  form  one  law,  and  but  one  on 
this  subject,)  and  while  the  offence  is  distinctly  created  by 
the  law,  the  particular  method  of  proceeding,  is  as  distinctly 
pointed  out,  and  prescribed  by  the  statute. 

Now,  did  the  Legislature  intend,  that  the  penalties  impos- 
ed by  the  Act  of  1833,  should  be  enforced  in  the  forms  of 
proceeding  prescribed  by  the  Act  of  1764  ?  We  think  that 
it  did,  and  for  the  following  reasons: 

1st.  After  this  careful  analysis  of  the  Act  of  1833,  by  the 
prescribed  rules,  we  see  various  defects  trf  the  old  law,  that 
the  Legislature  intended  to,  and  did,  remedy  by  that  Act, 
and  the  reasons  why  it  did  so ;  at  the  same  time,  we  see  no 
change  whatever  in  the  form  of  proceeding  for  the  enforce* 
ment  of  the  penalty,  except  in  authorizing  the  proceedings 
to  be  had  in  any  Court  of  competent  jurisdiction,  instead  of 
the  general  Court  of  Pleas ;  that  Court  had  ceased  to  exist; 
and  that  is  the  reason  of  this  change.    Hence,  we  cooc/ode 
that  this  was  all  that  the  Legislature  did  intend  to  do  by  the 
Act  of  1833;  and  that  the  penalties,  of  the  Act  of  1833, 
should  be  enforced  as  they  had  been  theretofore  reqnired  by 
the  law  to  be  done.    We  certainly  see  no  intention  on  the 
part  of  the  Legislature  to  substitute  a  criminal   for  a  civil 
proceeding. 

2d.  As  in  the  Act  of  1764,  one  half  the  penalty  imposed 
by  that  of  1833,  goes  to  the  informer;  from  which  it  is 
fair  to  infer,  in  the  absence  of  any  express  words,  that  the 
Legislature  expected,  or  intended  that  all  action  in  the  Courts 
on  this  subject  would  be  instituted  and  prosecuted  by  some 
third  person,  by  action  of  debt  or  qui  tarn  proceeding,  as  in 
the  former  Act;  and  although,  this  is  not  sufficient  of  itself 
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to  satisfy  us,  still  it  is  a  circumstance  to  show  the  incllnatioD^ 
at  least,  of  the  Legislature  in  passing  the  Act. 

3(L  The  perfect  silence  of  the  Act  of  1833,  as  to  the  form 
of  proceeding,  in  which  its  penalties  were  to  be  enforced. 
Now,  why  was  this  ?  It  is  not  sufficient  to  say,  that  it  was 
an  oversight  or  omission ;  the  Act  of  1833,  is  too  well  con- 
sidered, and  carefully  penned  in  all  its  parts,  to  admit  of  any 
such  supposition.  But,  if  the  Legislature  supposed  that  the' 
form  of  proceeding  pointed  out  by  the  Act  of  1764,  was  the 
proper  one,  and  intended  that  it  should  be  the  remedy,  then, 
that  silence  is  accounted  for. 

4th.  The  Act  of  1833,  prescribes,  that  the  conviction  may 
be  had  "  in  any  Court  of  competent  jurisdiction,"     If  a  pro- 
ceeding by  indictment  was  intended,  this  expression  was  in- 
accurate, for  an  indictment  could  be  had  in  only  one  Court, 
the  Superior  Court,  and  we  must  give  every  word  its  full 
and  appropiiate  meaning,  and  nothing  else;  but,  if  the  Legis- 
lature intended  that  the  penalty  should  be  enforced  by  an 
action  of  debt,  or  qui  tarn,  then,  the  expression  was  full  and 
appropriate ;  for  that  form  of  proceeding  could  be  pursued 
in  the  Inferior  as  well  as  the  Superior  Court    This  is  a 
strong  circumstance  to  show  the  intention  of  the  Legislature. 
5th.  If  the  Legislature  intended  to  make  a  violation  of 
the  provisions  of  this  Act  a  crime,  punishable  by  indictment, 
it  is  more  than  likely,  that  it  would  have  been  incorporated 
ifi  and  made  part  of  the  penal  code,  especially  as  the  two 
Acts  were  passed  during  the  same  session,  and  assented  to 
on  the  same  day;  and  especially  as  that  Act  is  entitled, 
"  An  Act  to  reform,  amend  and  consolidate  the  penal  laws  of 
Georgia." 

6th.  The  Legislature,  on  the  llth  December,  1858,  passed 

another  Act,  on  this  subject,  as  follows :  "  That  every  agent 

or  other  person  selling  lottery  tickets,  or  other  tickets  of 

chance,  not  authorized  by  the  laws  of  this  State,  shall  be 

fined  one  hundred  dollars  for  each  offence,  to  be  sued  and 

VOL.  XXIX — 40. 
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recovered  in  the  Superiolr  Courts  of  this  StaCe^  in  the  county 
where  the  agent  miiy  reside,  or  in  case  of  non-residence^ 
'  where  the  tickets  aforesaid  may  be  sold ;  one-half  to  the  in- 
former, the  other  to  the  funds  of  the  county  where  sued.'' 
NoW|  as  this  statute  specifically  prescribes  the  mode  of  en- 
forcing  the  penalty,  and  the  Act  of  1764  does  the  same^ 
'  while  that  of  1833  is  tdilent  as  to  the  mode,  and  that  part  of 
the  statute  is  now^  and  was  in  force  at  the  passage  of  the 
latter  Act,  does  it  not  follow,  that  the  Legislature  must  have 
intended  that  the  penalties  of  the  Act  of  1833,  are  to,  or 
may  be  enforced  by  the  mode  pointed  out    And,  just  here^ 
it  is  all  well  to  remark,  that  this  statute  answers  nearly  every 
atgument  drawn  from  the  words  of  the  Act  of  1633,  such 
aa " convicted,"  "conviction,"  and  ^'oflTence,"  "sentence,"  to 
show  that  the  (legislature  .intended  to  make  an  indictable 
offenrce ;  for  all  tb^se  words,  (except  that  of  '^  convicted  -^'^ 
and  'tHiat  has  always  been  used  to  express  the  result  of  the 
actibn  of  a  Court  as  well  in  civil  as  in  criminal  cases,)  are 
employed  in  this  Act ;  and  we  will  show  before  we  conclude^ 
thlit  ^n  indictment  would  not  lie  under  that  Act,  or  any  of  a 
similat  character. 

Btit  it  is  objected,  that  this  remedy  is  ineifectnal,  or  can- 
not be  enforced  by  action  of  debt,  or  a  qui  tarn  proceedings 
because  the  penalty  is  discretionary  with  the  Court.    We 
see  nb  difficuhy  in  this,  for  if  the  jury  find  against  defend- 
ant, their  verdict  can  not  be  less  than  (500,  and  it  may  be 
lSl,COO,  and  if  it  be  left  with  them,  they  would  in  this,  as  in 
all  other  questions  of  law,  be  under  the  direction  of  ibe 
Court.    But  we  do  not  see  why  the  jury  should  be  einbar^ 
rassed  with  the  amount  of  the  finding;  their  only  i^erdict 
under  this  statute  must  be,  for  or  against  the  defendant  ^  tliat 
involves  the  whole  issue.    If  it  be  against  the  defendant, 
th^n  the  Court,  guided  by  the  statutes,  declares  the  amount 
defendant  shall  pay. 

.    It  is  said  agtin,  that  as  imprisonment  is  the  only  aieans  of 
enforcing  the  judgment  of  the  Court,  in. which  an  informer 
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CQttUi  have  no  interest,  that  it  follows  that  the  Legislature 
intended  a  criminal  proceeding.  To  this,  we  reply,  that  the 
imprisonment  prescribed  is  not  for  violating  the  Act,  but  for 
failing  to  pay  the  penalty.  Then,  the  question  arises,  con- 
coding  that  a  different  remedy  is  pointed  out  in  the  law,  by 
which  the  penalties  may  be  enforced :  will  an  indictment 
lie  for  a  violation  of  its  provision,  there  being  nothing  in  the 
Act,  either  authorizing  or  prohibiting  it  ? 

This  offence  not  being  prohibited  by  the  common  law^ 
and  not  embodied  in  the  penal  code,  but  one  created  by  a 
a  statute,  that  points. out  a  particular  manner  of  proceeding 
against  the  offender,  as  an  action  of  debt  ox  information, 
without  mentioning  an  indictment^  it  is  settled  that  an  in- 
dictment is  not  maintainable,  because  the  mentioning  the 
other  methods  of  proceeding  only,  seem  impliedly  to  exclude 
that  of  indictment    2  Haw.  P.  C,  cA.  25^  sec.  4.    In  Rex. 
vs.  Mead^  1  Burr^  542,  Lord  Mansfield  said :  ^^  In  newly  cre- 
ated offences,  when  there  is  a  prohibitory,  particular  clause, 
specifying  only  particular  remedies,  then  such  particular 
remedy  mu^t  be  pursu^    For  otherwise,  the  defendant 
would  be  liable  to  a  double  prosecution  $  one  upon  thegen- 
eraJ  prohibition,  and  the  other  upon  the  particular  specific 
remedy." 

But,  aside  from  this  direct  auihmty,  as  we  are  to  construe 

penal  statutes,  or  such  as  work  a  forfeiture  strictly ;  and  as 

lb ey  are  to  reach  no  further  in  meaning  than  their  words  3 

and  aa  too,  all  doubts  concerning  their  im^pvetiitioii  are  to 

preponderate  in  favor  of  the  accused ;  how  could  we  hold, 

tbal  under  this  Act  the  defendant  could  be  arrajgped,  tried, 

coA^icted  and  ponisbed  as  a  criminal,  wben.lb^ie.is  abso- 

Iirrely  nothing  in  the  statute  to  warrant  us  in  thebriief,  that 

itxm  Legislature  intended  to  impose  on  the  offender  any  such 

jAAictioB.    If  the  Legislature  intended  that  an  offender 

ngiaivkBi  this  enactment  should  be  indicted  under  a  criminal 

proceeding,  it  was  easy  to  have  said  so,  and  as  they  have 

not  said  so,  that  is  a  sufficient  answer  to  this  proceeding. 
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We  think^  therefore^  that  the  Court  ought  to  have  sustain- 
ed the  motion  to  quash^  and  as  this  completely  disposes  of 
this  case,  we  have  not  deemed  it  necessary  to  look  into  the 
other  questions  made  by  the  record. 

Judgment  reversed. 


Henry  C.  Lang,  plaintiflf  in  error,  vs.  Thomas  E.  Brown, 

defendant  in  error. 

[1.]  It  is  unnecessary  to  make  one,  or  the  represeatalives  of  sach  an  oae,  a 
party  to  a  bill,  whose  name  appears  in  a  bond  or  agreement,  as  payee  or  ob« 
ligee,  when  such  an  one  had  no  real  or  actual  interest  in  the  traAsactioii«  not 
could  take  any  benefit  under  it,  especially  when  it  appears  that  the  name  was 
inserted  tbcrein,  solely  for  the  benefit  of  a  third  person  named  in  i&e  bond  or 
agreement. 

[2.]  H.C.  L.  held  the  titles  to  the  one-half  of  a  tract  of  land  that  T.'B.B.  bad 
bought  and  paid  for,  to  secure  himself  against  loss,  on  account  of  T.  E.  Fs 
half  of  the  expenses  that  might  be  incurred  in  the  erection  of  a  mill   on  said 
land  that  they  were  building  in  partnership.    On  a  bill  filed  by  T.  E.   B^  to 
compel  a  conveyance  to  him,  from  II.  C.  L.,  of  his  part  of  tbe  laad,  eUegiag 
that  his  share  of  the  expenses  had  been  fully  paid  to  II.  C.  L.,  it  w«b  'AOetroc 
in  the  Court  to  charge  the  jury,  on  the  trial,  *<  that  even  if  they  found  that  com- 
plainant had  not  paid  the  defendant  one-half  the  expenses  oferecting' the  miU  on 
the  premises,  they  might  still  decree  against  the  defendant,  sspeeificpei 
anceof  the  contract,  to  convey  a  moiety  of  the  land  and  improvenenta  to  < 
plainantj  at  the  same  time  requiring  complainant  to  pay  one-balt  \\l«  said 
expense,  or  so  much  thereof  as  they  might  find  unpaid  and  due    the   defend. 
ant ;"  bm  such  charge  submitted  the  question  on  which  they  were  to  f^in^  o& 
its  merits  fairly  to  the  jury. 

[3.]  A  new  trial  will  not  be  granted  when  the  verdict  is  sustained  by    vbe  eri- 
dence,  and  no  injustice  done. 
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In  Equity,  in  Washington  Superior  Court.    Tried  before 
Judge  Holt,  at  September  Term,  1859. 

This  was  a  bill  in  equity  by  Thomas  E.  Brown  against 
Henry  C.  Lang,  setting  forth  that  complainant  and  defendant, 
in  the  year  of  1840,  bought  from  Morgan  Brown,  the  father 
of  complainant,  a  tract  of  land  containing  nine  hundred  acres, 
and  formed  a  partnership  for  the  purpose  of  erecting  a  saw 
and  grist  mill.     That  complainant  being  under  age,  it  was 
agreed  that  title  to  said  land  should  be  made  to  defendant 
alone,  but  that  complainant  should  pay  half  the  purchase 
money,  and  that  upon  the  payment  thereof,  and  half  the  ex- 
pense of  erecting  said  mills,  that  defendant  would  execute  to 
him,  or  to  Morgan  Brown,  titles  to  one  moiety  of  said  premi- 
ses and  improvements  ^  and  that  this  agreement  was  con- 
tained in  an  obligation  in  the  form  of  a  penal  bond  executed 
by  defendant,  and  dated  20th  April,  1840,  and  which  is 
made  an  exhibit  to  the  bill.     That  said  mills  were  erected 
and  went  into  operation  in  1841 ;  that  they  were  built  by  the 
joint  labor  and  expenditure  of  complainant  and  defendant, 
at  the  cost  of  about  two  thousand  dollars,  of  which  amount 
complainant  contributed  about  six  hundred  dollars  in  money, 
and  about  seven  hundred  dollars  in  work,  lumber,  provis- 
ions, and  other  materials,  and  that  complainant  likewise  paid 
his  half  of  the  original  purchase  money  of  the  land. 

The  bill  further  states,  that  said  mills  were  under  the  su- 
perintendence and  direction  of  defendant,  from  the  time  of 
their  completion  in  1841,  till  1846,  when  said  partnership 
wxis  dissolved ;  and  that  during  all  that  period,  defendant 
received  the  income  and  profits  thereof,  amounting  to  one 
thousand  dollars  per  annum. 

The  bill  further  states,  that  defendant  refuses  to  account 
with  complainant  for  said  income  and  profits,  or  to  make  and 
deliver  to  him  titles  to  one-half  the  said  land  and  mills,  and 
prays  that  he  be  decreed  to  account  and  to  specifically  per- 
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form  the  contract  aforesaid,  in  relation  to  said  premises,  and 
to  execute  titles  to  complainant  for  one  moiety  thereof. 

The  answer  of  defendant  admitted  the  purchase  of  the 
land,  and  the  formation  of  the  partnership,  as  stated  in  com- 
plainant's bill,  and  that  complainant  paid  one-half  the  pur- 
chase money ;  that  defendant  did  agree,  that  upon  the  pay- 
ment by  the  complainant  of  one-half  the  purchase  moneys 
and  one-half  the  expenses  incurred  in  erecting  said  mills, 
that  he  would  execute  to  him  titles  for  one-half  of  satdpTem- 
ises. 

The  answer  further  alleges,  that  defendant  expended  in 
the  erection  of  said  mills  ^2,370  00;  that  complainant  worked 
on  said  mills  while  they  were  being  built  about  six  months, 
and  his  services  might  have  been  worth  one  dollar  per  day, 
but  denies  that  he  furnished  lumber  or  hands  to  the  amount 
of  seven  hundred  dollars,  or  any  sum,  or  that  he  fomished 
provisions  to  an  amount  exceeding  fifty  dollars. 

The  answer  further  states,  that  defendant  paid  out  other 
large  sums  in  repairing  the  dam  and  machinery  of  said  mills, 
which  were  twice  injured  by  high  water  and  freshets.  He 
denies  that  the  income  and  profits  of  the  mills  were  as  laige 
as  stated  by  complainant,  but  on  the  contrary,  avers  that  they 
were  not  more  than  sufficient  to  pay  expenses,  &c. 

To  his  ans  wer  defendant  appended  the  following  exhibit,  and 
declared  his  willingness  and  readiness  to  make  titles  to  com- 
plainant for  one  moiety  of  the  land  and  mills,  upon  payment 
of  the  money  expended  by  him  in  the  erection  and  repairs 
of  said  mills. 

The  following  is  the  exhibit  to  defendant's  answer,  viz: 

HENRY  C.  LANG,  Cr. 

1840  By  amt  paid  for  half  the  land,        -  ^1,100  00 
"        "     expenses  building  mill,          -        -  2,370  00 

1841  "    repairing,        -        -        -        -        -         900  00 

1842  "     expenses  of  grist  mill,  -        -  200  00 
'^        "        "        repairing  dam,     -        -        -         600  00 


Carried  over,        -        .        -        1        .  jj5,170  00 
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Brought  over, $5,170  00 

1 842    By  expenses  of  working  mills  from  1841  to 

1846,        -         -         -         .  2^00  00 

$7/670*00 
Dr.    To  receipts  of  mills  from  1641  to  1^46,       3,500  00 

84,170  00 
THOMAS  E.  BROWN,  Cr. 

1840    By  amt.  paid  for  half  land,    $1,100  00 
"  6  months  work,        -  150  00 

"  provisions  furnished,        -       ^0  00 

$1,300  00 
To  amt.  received  from  mills        -      500  00 $800  00 


g3,370  00 


Due  to  Henry  C,  Lang,        ...        -  $1,685  00 

Int.  from  1st  Jan.,  1842,        -        -        -  2,156  00 

$3,841  00 

The  case  was  heard  upon  the  bill,  answer  and  proof;  and 
after  argument,  counsel  for  defendant  requested  the  Court  tp 
chaige  the  jury,  "  that  without  some  evidence  of  the  assent 
on  the  part  of  Morgan  Brown  or  his  representatives  to  this 
suit,  the  Court  will  not  decree  a  specific  performance  of  the 
contract  contained  in  said  bond  5"  which  charge  the  Court 
refused,  but  charged,  ^^  that  if  the  jury  found  that  complain- 
ant hud  not  paid  defendant  one-half  the  expenses  of  erecting 
the  mills,  yet  they  might  decree  against  defendant  a  specific 
performance  of  the  contract,  at  the  same  time  requiring  and 
decreeing  that  complainant  should  pay  oiie-half  said  expen- 
ses, or  80  much  thereof  as  they  might  find  unpaid  and  due 
to  defendant. 

To  which  charge  and  refusal  to  charge  defendant  excepted 

The  jury  returned  the  following  decree :  "We  the  jury 

decree  thai  the  defendant,  Henry  C.  Lang,  do  make  a  good 
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and  lawful  title  to  the  complainant,  Thomas E-Brown^  of  the 
one-half  interest  in  the  land  described  in  said  bill ;  and  that 
the  said  Henry  C.  Lang  do  pay  to  the  said  Thomas  E.  Brown, 
the  sum  of  seven  hundred  and  fifty  dollars;  and  we  decree 
costs  to  complainant." 

Whereupon,  defendant  moved  for  a  new  trial,  upon  the 
grounds  that  the  verdict  was  contrary  to  law  and  the  evi- 
dence and  the  charge  of  the  Court;  and  upon  the  further 
ground  that  the  charge  and  refusal  to  charge  of  the  Court,  as 
above  stated,  were  contrary  to  law. 

A.fter  argument,  the  presiding  Judge  refused  the  motion 
for  a  new  trial,  the  complainant  having  first  remitted  and  re- 
leased the  sum  of  seven  hundred  and  fifty  dollars  found  for 
him  by  said  verdict. 

To  which  decision  counsel  for  defendant  excepted,  and 
assigns  the  same  as  error. 

Wat.  S.  Rockwell,  for  plaintifi*  in  error. 
Jno  T.  Shewmake,  contra. 

By  the  Court — Lyon  J.  delivering  the  opinion. 

On  the  trial,  complainant  put  in  evidence  the  bond  of  Hen- 
ry C.  Lang,  of  which  the  following  is  a  copy : 
"  Georgia,  Washington  County. 

Know  all  men  by  these  presents,  that  I,  Henry  C.  Lang, 
am  held  and  firmly  bound  unto  Morgan  Brown,  in  the  pe- 
nal sum  of  twenty-two  hundred  and  eight  dollars,  the  pay- 
ment of  which,  well  and  truly  to  be  made,  I  bind  myself, 
my  heirs,  executors,  administrators  and  assigns,  jointly  and 
severally,  firmly  by  these  presents.  Witness  ray  hand  and. 
seal,  this  twentieth  day  of  April,  1840. 

^^The  condition  of  the  above  obligation  is  such,  that  where* 
as,  the  said  Henry  C.  Lang  has  warranty  titles  to  three  seve- 
ral tracts  of  land,  containing  in  the  whole,  nine  hundred  and 
sixty  acres,  more  or  less ;  one  tract  called  the  Martin  tract^ 
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on  the  south  side  of  Lamar^s  creek ;  the  other  two  tracts  ly- 
ing the  north  side  of  said  creek,  called  the  Nancy  Hodges 
and  Hugh  Gilmore  tract,  lying  broad  side  of  each  other;  and 
whereas  the  said  Henry  C.  Lang  and  Thomas  E.  Brown  have 
undertaken  and  agreed  to  bnild  a  set  of  saw  mills,  and  grist 
mill,  if  deemed  necessary,  upon  and  across  said  Lamar's 
creek : 

"Now,  if  the  said  Thomas  E.  Brown,  or  the  above  named 
Morgan  Brown,  shall  pay  one-half  of  all  the  expenses  of 
building  and  erecting  the  said  mills,  including  the  services 
of  the  said  Henry  C.  Lang,  at  such  price  per  day  as  shall  be 
hereafter  agreed  upon,  in  articles  of  agreement,  to  be  entered 
into  between  the  said  parties,  then,  and  when  the  said  Thom- 
as E.  Brown  or  Moi^an  Brown  shall  pay  the  one-half  of  the 
expenses  of  building  and  erecting  the  mills  aforesaid,  or  shall 
release  the  said  Henry  C.  Lang  from  all  the  liability  for  the 
one-half  of  said  expenses  of  said  mill,  then,  and  in  that  event, 
the  sa\d  Henry  C.  Lang  binds  and  obligates  himself,  his 
heirs,  executors,  administrators  and  assigns,  to  make  and  ex- 
ecute good  and  sufficient  titles  to  the  one  moiety  or  half  of 
said  three  several  tracts  of  land  and  mills,  and  such  other 
improvements  as  shall  be  erected  thereon,  to  the  said  Thom- 
as E.  Browu,  or  to  the  said  Morgan  Brown,  or  both,  as  shall 
be  required  when  the  said  mills  are  done,  and  one-half  of 
of  the  said  expenses  paid  as  aforesaid,  then,  on  the  due  and 
faithful  executing  titles  as  required,  this  bond  to  be  null  and 
void,  or  else  to  remain  in  full  force  and  virtue,  in  law  and 
equity. 

^^  Given  under  my  hand  and  seal,  this  the  day  and  year 
above  written. 

HENRY  C.  LANG,  [l.  s.] 
^'  Signed,  sealed  and  delivered  in  the  presence  of 

Nathan  Renfroe, 

William  Renproe." 

The  complainant  also  put  in  evidence  certain  parts  of  the 
answer  of  defendant,  and  introduced  John  Masset/y  who  tes- 
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tified :  That  he  wasfreqaently  at  the  mill  during  the  piogv^s 
of  its  erection ;  that  his  father,  Bennett  Massey,  worked  tbece 
during  the  time  of  the  erection  of  the  mil),  and  after  its  com- 
pletion about  one  year ;  that  his  services  were  worth  one 
dollar  per  day ;  that  he  received  in  payment  some  bacou 
and  meal  of  complainant ;  that  he  saw  negroes  there  ihat 
belonged  to  Morgan  Brown,  viz :  Levi,  George  and  Isaac, 
working  daring  the  time  of  its  erection ;  also  wagon,  cart  and 
teams,  that  belonged  to  Morgan  Brown,  used  at  the  mU\  of 
complainant  and  defendant,  during  the  time  of  its  erection; 
he  supposes  they  were  furnished  by  complainant;  he  saw 
them  at  the  place  wh^re  Thomas  E.  Brown  lived.  Thai  de-- 
fendant  rented,  the  land,  in  the  year  1850,  to  Lyons;  that  he 
received  thirty-five  dollars  for  rent  of  land ;  planted  in  cot- 
ton; that  he  saw  him  receive  seven  or  eight  cart  loads  of 
com — a  load  containing  tenor  twelve  bushels,  worth  seventy- 
five  cents  per  bushel;  witness  thought  about  one  hundred  bush- 
els of  corn.  That  defendant  rented  the  land  to  Cbeeves  in 
1851;  he  supposes  about  thirty-five  acres,  worth  about  fifty 
cents  per  acre;  that  defendant  worked  on  the  mill  during 
the  time  of  its  erection ;  witness  supposes  his  services  worth 
as  much  during  the  erection  of  the  mill;  that  the  defendant 
had  the  general  superintendence  of  the  mill  from  1841  to 
1846 ;  that  after  the  erection  of  said  mill,  complainant  was  at 
the  mill  about  as  much  as  defendant ;  that  during  the  erec- 
tion complainant  worked  at  it. 

Levin  Lord,  sworn  on  behalf  of  complainant,  who  testified : 
That  the  mill  broke  twice — once  in  1841,  and  in  1846; 
that  the  tumbling  dam  was  196  feet  long,  and  tlie  dirt  portion 
120  feet  long;  the  first  broke;  that  about  half  the  Uxmblmg 
dam  washed  away;  that  the  neighbors  gave  defendant  some 
work,  in  repairing  the  injury;  that  witness  gave  one  day's 

• 

work ;  don't  know  how  long  it  took,  or  how  much  it  cost  to 
repair  the  injury;  the  last,  a  portion  of  the  4)irt  dam,  vas 
Washed  away  40  or  50  feet ;  lived  on  the  place ;  was  sear 
the  mill  at  the  timeof  the  first  break,  and  was  there  occasion- 
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ally,  and  saw  four  or  five  hands  working  tbere^  and  that  some 
were  complainant's ;  damages  in  1846  witness  thought  slight 
Thomas  Lyons^Bvroxn  on  behalf  of  complainant,  testified: 
That  he  rented  the  land  belonging  to  the  mill  tract  in  the 
year  1850  of  defendant;  that  he  paid  thirty-five  dollars  rent 
for  thecotton  land,  and  one-third  of  the  corn,  supposed  to  be 
(jO  or  70  bushels,  to  defendant ;  defendant  admitted  to  wit- 
ness that  he  rented  land  of  mill  tract  to  Abner  Cbeeves  in 
1850  and  1851. 

Zeby  Smithy  sworn  on  behalf  of  the  complainant,  testified : 
That  Che  mill  broke  in  1846 ;  that  the  neighbors  assisted  in 
repairing  the  injury^  don't  know  how  many  hands  hired  on 
the  repairs;  witness  worked  one  week;  don't  know  the  length 
of  time  or  cost  of  repairs;  did  not  charge  for  his  work;  the 
neighbors  of  the  upper  settlement,  for  their  accommodation^ 
it  being  the  nearest  mill, gave  defendant  a  week's  work  in  re- 
pairing damages;  witness  never  knew  of  any  charge  for  their 
work ;  about  20  feet  of  the  dirt  dam  was  washed  away  next 
to  the  waste  ways. 

Isaac  Maye^  sworn  on  behalf  of  the  complainant,  testified : 
Thar  about  one-half  of  the  tumbling  dam,  and  a  small  por- 
tion of  the  din  dam,  was  washed  away  by  the  freshet  of 
1841;  that  the  repairs  were  made  with  the  old  timbers^ 
which  had  washed  out;  that  the  neighbors  gave  some  work 
in  repairing  the  breach;  don't  know  how  long  it  took  to  re- 
pair the  injury,  or  what  it  cost ;  Brown  had  hands  there  in 
repairing;  in  1846  the  dirt  dam  broke  to  the  extent  of  forty 
or  fifty  feet,  and  witness  sent  a  hand  two  days,  and  the  neigh- 
bors sent  help  to  repair  it;  damage  was  repaired  in  10  or  12 
days  at  the  farthest. 

Defendant  put  in  evidence  otherparts  of  his  answer,  which 
liad  not  been  read  by  complainant.  It  was  distinctly  admit- 
red  in  the  answer,  that,  at  the  time  of  making  tliis  agreement, 
complainant  was  an  infant;  that  he  had  paid  for  one-half 
tlie  land ;  that  defendant  was  holding  the  title  in  his  name, 
ior  an  indemnity  for  complainant's  share  of  the  expenses  of 
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the  erection  of  the  mill ;  that  the  complainant^  al  the  time  of 
the  agreement,  was  totally  destitute  of  property ;  and  that  he, 
defendant,  was  induced  to  enter  into  said  partnership,  and  to 
purchase  the  tract  of  land,  on  the  representation  of  Morgan 
Brown,  the  father  of  complainant,  that  he,  the  said  Morgan, 
would  advance  his  son,  the  complainant,  all  the  funds  ne- 
cessary to  defray  one-half  the  expenses  of  erecting  and  put- 
ting in  operation  said  mills ;  that  complainant  had  himself 
worked  on  the  mills  the  whole  time  of  their  erection,  &c- 

The  defendant  answered  further,  that  the  mills  were  erect- 
ted  at  a  cost  to  him  of  $2,370 ;  that  the  dam  had  broken  three 
times,  the  repairs  of  which  cost  him  at  one^  time  2900,aDdat 
another  $600,  and  the  third  time  jS400 ;  that  he  had  added 
a  grist  mill,  at  a  cost  of  |[200  )  that  he  had  realized  from  the 
profile  of  the  mill,  after  deducting  all  expenses,  the  net  sum 
of  $1,500 ;  that  defendant  had  received  in  the  mean  time  about 
$500 ;  and  appended  in  his  answer  a  statement  which,  in 
his  answer,  he  refers  to,  as  presenting  a  full  and  true  state- 
nent  of  the  copartnership  transactions,  and  that  statement 
shows  a  balance  of  principal  and  interest  claimed  to  be  due 
defendant,  of  jS3,841  00. 

[1.]  The  first  alleged  error  complained  of,  was  the  refusal 
of  the  Court  to  charge,  as  requested  by  defendant,  and  that 
simply  involves  the  question,  whether  Morgan  Brown,  or  his 
representative,  was  a  necessary  party  to  the  bill,  ll  is  true 
that  Morgan  Brown  was  the  obligee  of  the  bond,  but  the 
whole  instrument,  in  connection  with  the  answer  of  defend- 
ant, shows  that  he  had  no  interest  whatever  in  the  transac- 
tion; that  his  name  was  inserted  for  his  son's  benefit,  who 
was  a  minor,  and  that  if  title  had  been  made  to  him,  he 
would  have  held  it  in  trust  for  his  son,  the  complainant. 
Then,  as  he  had  no  interest,  and  could  have  taken  none  uix- 
der  that  agreement,  it  was  not  necessary  to  make  him  or 
representative  a  party.  The  Court  was  therefore  right  in 
fusing  the  request. 

[2.]  We  see  nothing  exceptionable  in  the  charge  as  given. 
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The  whole  question  for  the  consideration  of  the  jury  was, 
whether  the  complainant  had  paid  or  contributed  his  half  of 
the  expenses  of  the  erection  of  the  mill ;  and  if  not,  what  was 
the  balance  still  due  by  him  on  that  account,  to  the  defend- 
ant.   If  there  was  no  balance  due,  complainant  had  a  right 
to  have  a  conveyance  for  one-half  the  lands.    If  there  was 
a  balance,  it  was  not  only  proper,  but  the  duty  of  a  Court  of 
Equity  to  ascertain  what  that  balance  was,  and  order  its  pay- 
ment   ^The  parties  could  not  agree  upon  it,  and  how  else 
was  that  question  to  be  settled  ?      And  when  that  balance 
should  be  ascertained,  it  was  the  duty  of  the  Court  to  shape 
its  decree,  so  as  to  protect  both  parties ;  and  we  think  the 
Court  submitted  the  question  fairly  to  the  jury.     Had  a  bal- 
ance been  due  by  complainant,  according  to  the  verdict  of 
the  jury,  the  charge  contemplated  the  payment  of  that  bal- 
ance, upon  the  execution  of  the  conveyance — the  one  de- 
pended on  the  other.    How  the  rights  of  defendant  were  put 
in  jeopardy,  or  how  the  jury  could  have  been  misled  by  the 
charge,  it  is  impossible  for  us  to  see.    Suppose  there  had  been 
a  balance  due  to  defendant,  and  the  jury  had  so  decreed,  but 
tlie  complainant,  from  his  insolvency,  could  not  have  paid 
it,  would  he,  in  consequence  of  such  inability  to  pay  that 
balance,  have  lost  what  interest  he  did  have  in  the  land  ? 
Certainly  not.    On  the  contrary,  the  Court  would  have  di- 
rected a  sale  of  the  premises,  and  from  the  proceeds  paid, 
first,  that  balance  to  the  defendant,  and  the  remainder  to  the 
complainant,  to  whom  it  in  equity  belonged. 

The  only  remaining  question  is,  whether  the  verdict  of  the 
jury,  was  contrary  to  the  evidence,  the  weight  of  evidence, 
or  the  charge  of  the  Court. 

[3.]  As  the  Court  submitted  the  case  to  the  jury  fairly  on  the 
facts,  we  need  only  inquire,  whether  the  verdict  was  contra- 
ry to  the  evidence,  or  weight  of  evidence.  To  justify  this 
Court  in  granting  a  new  trial  on  this  ground,  the  verdict 
^nitst  be  manifestly,  and  palpably  contrary  to  the  evidence, 
so  clearly  so,  as  to  strike  the  mind  at  the  first  blush.    A  new 
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trial  will  not  be  granted  upon  matters  of  facts,  unless  upon 
the  most  unequivocal  evidence,  that  injustice  has  been  done 
the  party  complaining: 

A  verdict  will  not  be  set  aside,  and  a  new  trial  granted, 
when  the  case  has  been  fairly  submitted  on  its  merits^  and 
no  rule  of  law  violated,  nor  manifest  .injustice  done;  al- 
though there  may  appear  to  have  been  vl  preponderance  o( 
evidence  against  the  verdict;  especially  if  the  Judge  who 
tried  the  case  is  satisfied  with  the  finding. 

These  are  some  of  the  rules  this  Court  has  laid  down  by 
which  it  will  be  governed  in  applications  for  new  trial  on 
this  ground. 

Let  us  test  this  application  by  these  rules :  The  complain- 
atit  and  defendant,  had  purchased  the  tract  of  land  togetheii 
complainant  had  paid  his  half  of  the  purchase  money;  and 
defendant  continued  to  hold  the  titles  in  his  name,  for  the 
half  that  belonged  to  complainant,  to  secure  and  protect 
himself  from  any  loss,  on  account  of  complainant's  half  of 
the  expenses  of  the  erection  of  the  mills ;  in  other  words, 
the  defendant's  claim  on  complainant's  half  of  the  land, 
was  in  the  nature  of  a  mortgage,  to  secure  himself  against 
that  half  of  the  expenses  of  the  building  of  the  miU^  which 
the  complainant  by  his  contract  was  to  pay ;  or  such  part  of 
the  same,  as  he  should  be  compelled,  by  reason  of  his  con- 
nection with  the  transaction,  to  contribute  or  advance,  either 
in  money,  labor  or  material,  over  and  above  his  ow» share. 
In  this  view  of  the  case,  and  it  is  a  simple  and  true  one,  it 
was  incumbent  on  the  defendant,  to  affirmatively  show,  how 
much  more  than  the  one-half  of  the  whole  expenses  of  build- 
ing, he  had  contributed  or  advanced ;  or,  how  mvdi  of  com- 
plainant's half  was  still  unpaid,  and  was  still  due,  and  owing 
to  him  on  this  account,  so  that  the  Court  might  spedficaUy 
enforce  its  satisfaction,  out  of  complainant's  part  of  the 
land,  according  to  the  contract  of  the  parties.    To  fthow 
what  that  balance  was,  the  defendant  rdies  on  the  statements 
in  his  answer.    The  answer,  in  our  opinion,  is  very  tinsatis- 
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fa«ory  for  that  purpose.    The  charge  in  the  bilJ,  to  which 
defiSndant  responds^  is  this:  ^Mn  pursuance  of  said  agree- 
ment, the  said  mills  were  erected  and  completed,  and  put 
into  operation  in  the  year  1841,  by  the  joint  labor  of  com- 
plaindnt  and  defendant,  at  the  cost  of  about  the  sum  of 
9f,000,  to  which  amount,  complainant  contributed  about 
$1,300,  in  money,  lumber,  hands,  provisions  and  other  ma- 
terials."   Defendant,  after  admitting  that  about  the  1st  of 
April,  1840,  he  and  complainant  hired  hands,  and  com- 
menced the  workf  and  that  the  mills  were  completed,  so  as 
to  commence  sawing  about  the  first  of  the  year  1841 ;  adds 
that,  'Mt  was  done,  at  an  expense  to  him  of  03,370,  inclodiog 
the  charge  of  defendant,  for  two  hundred  days  work,  in 
bt){h!ir>^  the  mill,  at  the  rate  of  three  dollars  per  day,  making 
9000,  which  per  diem  wages  was  agreed  on,  between  com- 
plainant and  defendant,  at  the  time  of  the  commencement 
of  the  work."    This  sum  of  j32,370,  is  stated  in  round  terms ; 
no  items,  except  that  of  his  own  labor,  are  furnished,  so  that 
complainant  might  attack  them ;  no  evidence  whatever,  of 
what  he  furnished  in  the  way  of  materials,  provisions,  hands 
or  money,  to  swell  his  account  to  this  large  sum.    It  was 
unsupported  by  the  first  particle  of  testimony;  besides,  it  is 
not  in  response  to  any  cliarge  in  the  bill.    The  charge  was 
that  the  mill  was  built  by  their  joint  labor,  at  tho  cost  of 
abbut  112,000 ;  that  is  not  answered ;  and  nothing  is  said  in 
the  bill,  as  to  what  was,  or  was  not  the  expense  of  the  de- 
fendant.   The  jury  were  then  at  liberty  to  disregard  that 
itetii.    It  was  in  proof,  however,  that  the  complainant  work- 
ed on  the  mill,  during  the  whole  time  of  its  erection.    By 
John  Massey,  that  Bennett  Massey  worked  on  the  mill  du- 
ring its  erection,  about  one  year,  and  his  services  were  worth 
one  dollar  p^r  day ;  that  complainant  paid  him  for  his  work, 
in  some  bacon  and  meal;  and  that  he  saw  three  negro  men 
betoBgitig  to  Morgan  Brown,  working  on  the  mill  during  its 
erection;  furnished  as  he  supposed  by  complainant;  also, 
wagon,  cartis  and  teams,  belonging  to  Morgan  Brown,  em- 
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ployed  ill  the  erection  of  the  mills.    He  supposed  that  they 
were  furnished  by  complainant^  from  the  fact,  that  he  saw 
them  at  the  place  where  complainant  lived/^    Suppose,  bow- 
ever,  that  complainant  did  not  furnish  these  hands  and 
teams,  but  that  Morgan  Brown  did,  is  it  likely,  that  defend- 
ant would  have  paid  Morgan  Brown  for  their  use,  when  it 
was  a  part  of  the  agreement ;  and  which  induced  the  de- 
fendant, as  he  says,  to  enter  into  it,  that  Morgan  Brown 
would  advance  the  means  necessary,  to  enable  his  son,  the 
complainant,  to  contribute  his  share  of  the  expenses  ?    It  is 
hardly  probable.    With  all  this  evidence,  in  support  of  com- 
plainant's compliance  with  his  part  of  the  agreement,  de- 
fendant offers  nothing  to  show,  that  in  the  employment  of 
hands,  furnishing  materials,  paying  out  money,  &c.,  be  con- 
tributed more  than  his  half  of  the  expenses  of  the  building 
of  the  mill,  and  nothing  towards  even  that,  except  his  own 
labor. 

We  think,  here  was  sufficient  evidence  to  induce  the  jury, 
to  conclude,  that  complainant  had  contributed,  at  least,  his 
share  of  the  expenses,  in  building  the  mills.  At  all  events, 
with  this  evidence  before  us,  we  will  not  interfere  with  the 
finding. 

In  addition  to  the  item  of  1^2,370,  defendant  claims  in  bis 
answer,  that  he  was  put  to  an  expense  of  0900,  in  repairing 
a  breach  in  the  dam,  and  an  injury  to  the  mill  in  1842. 
Again,  in  1846,  by  another  breach  of  the  dam,  of  $600. 
Each  of  these  statements,  like  the  first,  is  unsupported  by 
evidence,  or  specifications  of  items;  and  the  evidence  oflfer- 
ed,  shows,  that  not  only  complainant  with  his  hands,  assist- 
ed in  each  of  the  repairs,  but  that  the  neighbors  gave  their 
assistance,  freely,  in  repairing  the  breaches,  without  any 
charge.    That  the  breach  of  1846,  was  slight,  and  was  re- 
paired in  ten  or  twelve  days.    And,  in  addition  to  all  this, 
the  defendant  had  the  entire  use  of  the  mills,  from  their 
erection,  until  the  mills  were  abandoned,  excepting  a  fe^r 
mill  accounts,  that  were  collected  by  complainant,  not 
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ceeding  in  the  whole,  #500,  together  with  the  use  and  rent 
of  the  land  the  whole  time. 

It  is  said,  that  the  jury  made  a  mistake  in  their  verdict ; 
that  instead  of  finding  a  balance  of  0750,  due  by  complainant 
to  defendant,  as  they  intended ;  their  finding  was  $750  against 
defendant,  and  in  favor  of  complainant  There  is  no  foun- 
dation in  the  record,  to  warrant  the  conclusion,  that  there 
was  a  mistake  *,  on  the  contrary,  much  to  satisfy  us,  that  the 
finding  of  the  jury  was  just  what  they  intended. 

From  all  the  evidence  before  the  jury,  it  was  fair  for  them 
to  conclude  that  complainant  had  in  the  erection  of  the  mills, 
and  repairing  breaches,  contributed  fully,  his  share  of  the 
expenses  and  labor  in  so  doing.  And  as  defendant  had  the 
entire  use  of  the  mills,  besides  the  rents  of  land,  and  had 
realized  a  net  profit  of  #1,500;  therefore,  according  to  his 
own  showing,  it  was  still  more  reasonable  for  them  to  con- 
clude, that  complainant  ought  to  have  half  of  that  sum ; 
and  such  no  doubt  was  the  result  of  their  deliberations,  and 
the  true  secret  of  that  part  of  their  verdict. 

A  jury  of  the  county  where  this  transaction  occurred, 
and  who  had  all  the  facts,  the  parties,  their  statements,  and 
the  witnesses  before  them,  was  the  proper  forum  for  the  trial 
and  adjustment  of  the  difiFerences  between  these  parties ;  and 
having  done  so,  after  the  case  had  been  fairly  submitted  to 
them  on  its  merits,  no  rule  of  law  violated,  nor  manifest 
injustice  done ;  sustained,  as  their  verdict  is,  by  the  evidence, 
as  we  think,  their  action  must  be  final  and  conclusive. 

Judgment  affirmed. 
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James  W.  Oliver,  plaintiff  in  error,  vs.  E.  B.  Wilson,  de- 
fendant in  error. 

[1.]  Attachment  bonds  are  amendable  in  matters  of  form  nnder  the  atUcbmeat 
Act  of  1856. 

[2.]  Where  an  attachment  issues  on  the  ground  that  the  defendant  abscoads,  a 
traverse  of  the  fact  is  not  obnoxious  to  objection,  because  it  sets  forth  a  place 
where  the  defendant  was  publicly  living  when  the  attachment  issued. 

[3.]  On  the  trial  of  such  a  traverse,  the  burthen  of  proof  is  on  the  plaintiff  in 
attachment. 

[4.]  When  the  defendant's  manner  of  leaving  a  place  is  introduced  to  sboir 
that  he  was  absconding,  his  sayings  at  the  time  of  leaving,  as  to  where  hi^ 
was  going,  are  a  part  of  the  res  gesta. 

[5.]  It  is  error  to  charge  the  jury,  that  if  a  debtor  is  once  shown  to  be  abscond- 
ing, he  continues  so  until  his  creditors  get  notice  of  his  new  residence. 

[C]  Where  there  is  no  evidence  of  an  absconding,  except  in  the  manner  oi' 
leaving  a  place,  it  is  error  to  charge  the  jury  as  to  what  may  constitute  an 
absconding  aAerwards,  upon  the  assumption  that  there  may  have  been  no 
absconding  in  the  leaving. 

Attachment,  in  Charlton  Superior  Court.    Before  Judge 
Cochran,  at  October  Term,  1859. 

This  was  an  attachment  sued  out  by  Elijah  B.  Wilson, 
against  Oliver,  on  the  ground,  that  he  '^  absconds ;"  defend- 
ant traversed  the  ground  upon  which  said  attachment  issu- 
ed,  and  denied  that  he  did  abscond,  as  alleged  in  said  at- 
tachment. He  further  stated  that  he  removed  to  Chatham 
county,  on  the  12th  August,  1858,  where  he  has  since  open- 
ly resided  up  to  the  present  time,  and  did  reside  there  on  the 
13th  Oct.  1858,  the  day  upon  which  the  attachment  issued, 
and  that  he  could  alone  be  sued  in  Chatham  county. 

After  announcing  tha't  he  was  ready,  defendant's  counsel 
moved  to  dismiss  the  attachment,  on  the  ground  that  the 
bond  did  not  recite  that  the  attachment  was  returnable  to 
January  Term  of  the'  Superior  Court,  and  that  the  attach- 
ment was  not  made  returnable  to  any  Court,  but  was  left 
blank ;  and  on  the  further  ground  that  the  bond  was  not  at- 
tested. 
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The  Court  overruled  the  motion  on  all  the  grounds,  and 
allowed  plaintiff  to  fill  up  the  blanks  in  the  attachment,  and 
defendant  excepted. 

Plaintiff  then  moved  that  all  that  portion  of  defendant's 
traverse,  referring  to  his  removal  to  Chatham  county,  and  his 
open  and  public  residence  there,  be  stricken. 

The  Court  granted  the  motion  and  defendant  excepted. 

The  Court  then  held  that  the  burden  of  proof  was  upon 
the  defendant,  and  that  he  must  establish  the  affirmation  of 
the  facts  stated  in  his  traverse.  To  which  ruling  defendant 
excepted. 

Defendant  then  proved  that  he  had  resided  in  the  county 
of  Charlton  for  several  years ;  that  he  left  that  county  about 
the  1st  August,  1858;  traveled  by  public  road  in  the  day 
time.  (The  Court  refused  to  allow  defendant  to  prove  what 
he  said  as  to  where  he  was  going.  To  which  decision  de- 
fendant excepted.) 

That  he  did  not  leave  until  the  Thursday  after  his  house 
and  furniture  had  been  levied  on  under  attachment ;  his 
house  was  locked  up  and  his  family  turned  into  one  room 
without  furniture ;  that  this  was  on  Monday.  The  levy  was 
made  about  the  1st  August,  1858.  Defendant  and  his  wife 
vrere  absent  when  the  levy  was  made ;  his  children  and 
brother  and  sister-in-law  were  there ;  horses,  cattle  and  every 
thing  that  could  be  found,  were  levied  on. 

The  presiding  Judge  charged  the  jury,  that  the  only  ques- 
tion for  them  was,  whether  the  defendant  was  absconding  at 
the  time  the  attachment  issued.  To  abscond,  is  to  hide,  to 
oonceal  one's  self,  to  secretly  keep  out  of  the  way,  so  that  an 
officer  cannot  find  him  to  serve  process  on  him  in  the  ordi- 
nary way. 

If  the  defendant  left  the  county  clandestinely,  it  devolved 
upon  him  to  show  that  he  had  a  permanent  residence  in 
sLiiother  county,  and  that  plaintiff  had  notice  thereof  at  the 
tiJne  the  attachment  issued.  It  is  not  necessary  to  c(»istitute 
absconding  that  the  party  should  secretly  run  away.    If 
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he  left  publicly  without  giving  notice  to  the  public,  of  his 
intention,  and  afterwards  concealed  and  hid  himself,  he 
absconds." 

To  which  charge  defendant  excepted. 

The  jury  found  for  the  plaintiff,  and  defendant  excepted, 
and  assigns  as  error  the  rulings,  decisions,  and  charge  above 
stated  and  excepted  to. 

Wm.  B.  Gaulden,  for  plaintiff  in  error. 

Long;  and  Roll,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

[1.]  We  think  the  presiding  Judge  was  right  in  refusing 
to  dismiss  the  attachment  on  account  of  the  formal  defects 
in  the  bond ;  and  in  allowing  those  defects  to  be  amended 
on  motion.  The  attachment  Act  of  1856,  page  38  of  the 
Acts  of  l855-'56,  places  the  attachment,  the  bond,  and  the 
declaration,  as  to  amendments,  on  the  same  footing  as  cases 
of  common  law,  and  these  are  amendable  in  matters  of  form 
by  the  Judiciary  Act  of  1799. 

[2.]  We  think  there  was  error  in  striking  from  the  defend- 
ant's traverse  of  his  absconding,  (the  ground  on  which  ihe 
attachment  had  issued,)  that  part  of  it  which  set  forth  that 
he  had  had  an  open  and  public  residence  in  Savannah  for 
two  months  next  before    the  issuing  of  the  attachment. 
Proof  of  the  fact  alleged,  was  certainly  pertinent  to  the  issue, 
and  though  the  defendant  need  not  perhaps  have  alleged  it 
in  order  to  be  admitted  to  prove  it,  yet  the  specific  aUegsttion 
only  gave  the  plaintiff  more  definite  information  concerning 
the  proof,  and  was  surely  no  matter  of  complaint  on  his 
part. 

[3.]  We  do  not  agree  with  the  presiding  Judge  in  holding, 
that,  on  the  issue  formed  by  the  traverse  of  the  ground  on 
which  the  attachment  issued,  the  defendant  held  the  biiithen 
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of  prooC    The  plaintiff  affirmed^  that  at  the  time  when  the 
attachment  issued,  the  defendant  was  absconding,  and  the 
defendant  denied  the  fact    The  plaintiff  clearly  held  the 
affirmative  of  the  issue,  which  generally,  if  not  always,  car- 
ries with  it  the  burthen  of  proof.    I  doubt  whether  an  accu- 
rate analysis  will  leave  a  single  exception  to  this  important 
rule.    There  are  many  instances  where  a  party  holding  the 
affirmative  of  a  general  issue,  is  bound  to  prove  only  a  part 
of  the  issue,  while  the  opposite  party  has  the  burthen  of 
disproving  the  remainder.    But  I  apprehend  that  in  all  such 
cases,  the  general  issue  is  divisible  into  two  or  more  distinct 
particular  issues  involved  in  it,  and  that  of  these  particular 
issues,  each  must  be  proven  by  him  who  holds  the  affirma- 
tive of  it,  although  the  affirmative  of  some  of  them  may  fall 
on  one  party,  and  the  affirmative  of  others  of  them,  on  the 
other  party.    Thus,  on  a  charge  of  selling  spirituous  liquor 
without  a  license,  the  State  clearly  holds  the  general  affirma- 
tive of  guilt ;  but  this  affirmative  is  divisible  into  two  neces- 
sary propositions,  of  which  one  is  affirmative  and  the  other 
negative,  and  so  the  State  has  the  burthen  of  proving  the 
sale  of  the  liquor,  while  the  defendant  has  the  burthen  of 
proving  that  he  had  a  license,  each  being  required  to  prove 
the  affirmative  which  he  holds  on  each  of  those  particular 
issues.    This  is  a  rule  of  proofs  not  of  pleading,  and  can 
not  be  affected  by  the  plaintiff's  affidavit  to  the  truth  of  his 
side  of  the  issue,  for  that  adidavit  is  no  part  of  the  evidence^ 
and  therefore,  does  not  enter  into  the  proof  at  all,  and 
cannot  shift  the  burthen   of  it.    The  affidavit  is  a  part 
of  the  pleading,  not  of  the  proof;  is  a  prerequisite  to  the  pre- 
sentation of  the  issue,  but  not  any  evidence  to  affect  a  decision 
of  the  issue  when  formed.  The  statute  expresses  no  such  effect 
of  it,  and  it  would  do  violence  to  an  important  general  prin- 
c^ipal  to  infer  it.    The  inference  would  also  be  against  the 
^analogies  of  other  cases.    All  dilatory  pleas  must  be  sup- 
ported by  affidavit,  but  yet,  whenever  one  is  put  in  which 
t^kes  the  affirmative  of  an  issue,  the  pleader  also  takes  the 
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burthen  of  proof.  The  plea  of  a  misnomer  of  the  defendant, 
for  instance,  must  not  only  deny  the  name  imputed  to  him, 
but  must  also  state  the  name  which  belongs  to  him ;  and 
having  stated  it,  he  has  the  burthen  of  proving  it,  although 
he  has  previously  sworn  to  it  So  the  plea  of  non-residence 
in  the  county  where  the  suit  is  brought,  must  not  only  deny 
the  defendant's  residence  in  that  county,  but  also  set  forth 
his  residence  in  another  county.  He  must  swear  to  this 
plea,  and  yet,  after  having  sworn  to  it,  he  must  take  the  but- 
then  of  proving  it  The  oath  is  only  a  prerequisite  of  pre- 
senting the  issue,  as  it  is  in  the  plea  of  7ion  est  factum,  but 
the  issue  being  once  presented,  the  general  rule  of  proof 
must  prevail  in  all  cases  where  the  statute  has  made  no  ex- 
ception, and  he  who  holds  the  affirmative  of  the  issue,  as- 
sumes also  the  burthen  of  proof. 

[4.]  We  think  the  Judge  was  wrong  in  excluding  evidence 
of  what  the  defendant  said  when  he  was  leaving  Charlton 
county,  as  to  where  he  was  going.    The  evidence  to  show 
that  he  was  absconding  at  the  time  when  the  attachment 
issued,  was  the  fact  that  he  had  some  time  before  left  the 
county  in  a  manner  which  the  plaintiff  contended  was  clan- 
destine.   It  was  perfectly  proper  to  meet  that  case  by  show- 
ing that  the  manner  was  not  clandestine,  but  that  he  said 
he  was  going,  and  told  where  he  was  going.    What  he  said 
about  his  leaving  at  the  time  when  he  left,  constitutes  a  part 
of  the  manlier  of  the  leaving — was  a  part  of  the  res  gestae. 
The  fact  that  he  told  some  body  where  he  was  going  is  cer- 
tainly not  conclusive  proof  that  his  leaving  was  not  clandes- 
tine, for  it  may  have  been  told  only  to  a  chosen  friend  who 
was  expected  to  keep  the  secret ;  but  it  was  evidence  on  the 
point,  and  what  he  said  ought  to  have  been  considered  by 
the  jury,  in  connection  with  the  relations  between  him  and 
the  persons  to  whom  it  was  said.    If  he  told  a  special  toi&A 
where  he  was  going,  it  amounts  to  but  little;  but  if  he 
told  it  to  people  whom  he  casually  met,  it  n^atives  ibm 
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idea  that  his  leaving  was  secret  or  concealed  from  the  pub- 
lic. 

[5.]  The  Judge  charged  the  jury,  that  if  the  defendant  had 
left  the  county  clandestinely,  he  could  relieve  himself  from 
the  presumption  that  he  was  still  absconding  when  the  at- 
tachment afterwards  issued,  only  by  showing  that  he  had 
acquired  a  permanent  residence  in  another  county,  and  that 
the  plaintiff  in  attachment  had  notice  of  it.    We  think  this 
was  error.    When  a  man  is  once  shown  to  have  been  ab- 
sconding, I  think  there  is  a  presumption  that  he  continues 
so  untii  the  presumption  is  rebutted,  but  it  surely  may  be 
rebutted  by  something  short  of  actual  notice  to  his  creditors, 
of  his  residence.    To  be  sure,  the  mere  fact  of  his  living 
publicly  in  a  new  place,  does  not  necessarily  rebut  it,  but 
it  may  do  so.     If  a  man  should  abscond  from  Augusta, 
the  fact  that  he  might  afterwards  live  publicly  in  China, 
would  not  rebut  the  presumption  that  he  was  still  conceal- 
ing himself  from  the  public  of  Augusta ;  but  if  he  should 
go  to  Savannah  and  live  there  publicly  for  two  months,  one 
could  scarcely  believe  that  he  was  still  hiding  from  a  people, 
numbers  of  whom  were  daily  visiting  the  place  where  he 
was  showing  himself  to  all  comers  and  goers.    It  ought  to 
have  been  left  to  the  jury  to  determine  whether  the  defend- 
ant had  left  Charlton  county  in  a  clandestine  manner,  and 
if  so,  whether  the  presumption  that  he  was  still  hiding  him- 
self from  the  public  of  that  county,  was  rebutted,  after  he 
had  been  living  two  months  publicly  in  the  city  of  Savan- 
nah.   The  force  of  the  rebutting  proof  depends  greatly  up- 
on the  degree  of  intercourse  between  the  place  he  left  and 
the  place  where  he  stopped. 

[6.]  The  Judge  also  charged  the  jury,  that  to  constitute  an 
absconding,  it  was  not  necessary  that  there  should  be  a  clan- 
destine leaving ;  for  though  the  defendant  might  have  left 
publicly,  yet  if  he  afterwards  concealed  himself,  he  was  ab- 
sconding. The  objection  to  this  charge  is,  that  there  w^as  ho 
evidence,  so  far  as  this  record  discloses,  to  justify  it.    The 
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absconding  might  truly  have  begun  after  he  had  left  Chail- 
ton  county^  as  well  as  when  he  was  leaving,  but  if  it  had  any 
existence,  it  must  have  begun  somewhere,  and  there  is  no 
evidence  before  us  that  it  began  after  he  left  the  county* 
There  is  no  shade  on  the  residence  in  Savannah,  except 
what  may  be  cast  by  the  manner  of  leaving  Cbarlton.  If 
he  left  that  county  with  a  fair  record,  it  continued  fair  when 
the  attachment  was  issued,  so  far  as  the  evidence  discloses 
to  us  I  and  it  was  therefore  charging  on  hypothetical  evi- 
dence, to  instruct  the  jury  as  to  what  might  constitute  an 
absconding,  after  a  public  leaving.  According  to  the  evi- 
dence before  us,  if  the  absconding  did  not  begin  in  leaving 
the  county,  it  never  took  place. 

Judgment  reversed. 


James  F.  Luorue,  plaintiff  in  error,  vs.  M.  W.  Woodruff, 

defendant  in  error. 

A  letter  written  by  the  drawee  to  the  drawer  after  the  draft  has  been  endorsed, 
and  payment  refused,  ahhongh  by  its  terms  a  sufficient  acceptance,  yet  it  i^^ 
not  without  other  proof  available  as  such  to  the  holder. 

Complaint,  in  Richmond  Superior  Court.    Tried  before 
Judge  Holt,  at  October  Term,  1859. 

This  was  an  action  by  James  F.  Lugrue  against  Miniis  W. 
Woodruff,  on  a  draft,  of  which  the  following  is  a  copy,  viz : 

*^  Chattanooga,  January  23d,  185S. 
•l64.    Three  days  after  date,  pay  to  the  order  of  mjrsel^ 
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one  hundred  and  sixty-four  dollars,  value  received^  and  charge 
the  same  to  account  of  202  sacks  oats,  marked  W. 

(Signed,)  R.  HOOPER. 

To  M.  W.  Woodruff,  Augusta,  Ga/' 
(Endorsed,)  "  pay  James  F.  Lugrue. 

(Signed,)  R,  HOOPER." 

Noted  and  protested  for  non-acceptance,  January  27th, 
1858. 
Noted  and  protested  for  non-payment,  January  29th,  1858. 

Plaintiff  at  the  trial,  offered  the  draft  in  evidence,  to  which 
defendant  objected,  on  the  ground,  that  it  was  not  accepted 
on  its  face.  The  Court  sustained  the  objection,  and  plain- 
tiff excepted. 

Plaintiff  then  offered  in  evidence  the  following  letter  from 
defendant  to  Hooper,  the  drawer  of  the  draft,  as  evidence  of 
acceptance  : 

"Augusta,  January  26lh,  1858. 
Mr.  R.  Hoofer: 

Dear  Sir:  Your  draft  on  the  oats  at  three  days  was  pre- 
sented to  day  for  payment,  and  the  oats  not  yet  arrived,  and 
money  as  tight  as  bricks,  it  is  almost  impossible  to  collect 
any  thing  here,  it  is  utterly  impossible  for  me  to  pay  the  draft 
to-day,  but  as  soon  as  the  oats  get  here,  I  can  realize  on  them 
immediately,  and  will  then  attend  to  the  draft ;  it  will  be  all 
right  in  a  few  days.  If  the  draft  should  come  back  to  you 
have  it  sent  down  again,  and  I  will  certainly  arrange  it ;  and 
send  on  all  the  oats  you  can,  our  market  is  almost  entirely 
bare  of  them  and  a  good  demand  at  60  to  65  cents. 
Respectfully, 

M.  W.  WOODRUFF." 

Defendant  objected  to  this  letter,  on  the  ground,  that  it  was 
not  an  acceptance  as  to  third  persons,  whatever  it  might  be 
as  to  Hooper.  The  Court  sustained  the  objection,  and  plain- 
tiff excepted. 
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Plaintiff  then  proposed  to  prove  that  the  conditions  ex- 
pressed in  the  letter  had  been  performed ;  that  the  oats  did 
arrive  and  were  sold,  and  the  draft  sent  back  to  defendant. 
The  Court  rejected  this  evidence  also,  and  plaintiff  excepted 

There  being  no  further  evidence,  plaintiff  was  nonsuited, 
and  therefore  tendered  his  bill  of  exceptions,  assigning  as 
error  the  above  rulings  and  decisions. 

John  H,  Hull,  for  plaintiff  in  error. 
L.  D.  Lallehstedt,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

The  proof  in  this  case  did  not  go  far  enough.  It  should 
have  been  shown,  either  that  the  letter  written  by  "Woodruff, 
and  which  we  hold  to  be  a  sufficient  acceptance,  was  writ- 
ten  to  Hooper  before  the  draft  was  endorsed  to  the  plaintiff, 
which  we  are  quite  sure  was  not  the  fact,  or  that  the  paper, 
after  acceptance  was  refused,  was  returned  to  Hooper,  and 
re-delivered  by  him  to  Lugrue,  who  took  it  upon  the  faith  of 
the  letter  \  or,  that  he  advanced  money  or  paid  something  oi 
value  upon  it.  If  this  proof  can  be  supplied,  the  p/aintiff 
will  be  entitled  to  recover.  As  the  testimony  stands,  howev- 
ever,  we  hold,  the  Judge  was  right  in  awarding  a  nonsuit 

Judgment  affirmed. 
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Richard  W.  Adams,  plaintiff  in  error,  vs.  Emily  B.  Gue- 
RABD,  and  others,  defendants  in  error. 

[1.]  Before  our  Act  of  1S21,  making  every  estate  one  in  fee,  unless  some  less 
estate  he  expressed  Vv  limiting  words,  a  marriage  settlement  conveyed  the 
entire  legal  estate  in  real  and  personal  property  to  a  trustee,  and  declared  a  • 
trust  in  favor  of  the  husband  and  wife  during  the  life  of  the  longest  liver  of 
them,  with  remainder  to  their  children,  without  using  words  to  expressly 
confine  the  remainder,  to  a  life  estate,  or  to  expressly  extend  it  to  a  fee. 

Held,  That  any  resulting  trust  after  the  death  of  the  children,  was  rebutted  by 
a  subsequent  deed  taken  by  the  same  parties,  professing  to  follow  the  very 
same  trusts  expressed  in  the  marriage  settlement,  and  in  doing  so,  expressing 
a  trust  in  favor  of  the  husband  and  wife  during  the  Mf6  of  the  Wgeit  liver, 
with  remainder  to  the  children  and  their  heirs. 

[2.]  Possession  under  another,  is  adverse  to  everybody  but  that  other  under 
whom  it  is  held. 

[3.]  Courts  of  Equity  will  not  relievo  from  the  bar  of  the  statute  of  limitations, 
where  a  party  has  remained  inactive  from  ignorance  of  his  rights,  nor  do 
they  relieve  from  the  bar,  unless  the  subject  matter  was  pending  in  some 
Court  before  the  bar  attached. 

[1.]  When  one  conveyance  to  a  trustee,  directs  him  to  make  another  of  the 
same  kind  to  a  third  person,  equity  will  dispense  with  the  second  conveyance, 
if  the  first  will  produce  precisely  the  same  result^  operating  as  a  conveyance 
under  the  statute  of  uses. 

In  Equity,  in  Chatham  Superior  Court.  Before  Judge 
Flemidtg,  June  Term,  1S59. 

This  was  a  bill  in  equity,  by  Richard  VV.  Adams,  against 
Emily  B.  Guerard,  and  others,  devisees  and  heirs  at  law  of 
Robert  G.  Guerard,  deceased,  praying  for  a  discovery,  relief, 
and  account. 

The  bill  states,  that  on  the  30th  January,  1840,  in  contem- 
plation of  a  marriage,  about  to  be  solemnized  between  com- 
plainant and  Mary  Emma  Guerard,  a  marriage  settlement 
was  executed  by  and  between  them,  aud  one  Robert  G.  Gue- 
rard as  trustee^  by  which  certain  real  and  personal  property 
in  which  the  said  Mary  Emma  had  a  vested  estate  in  re- 
mainder, after  the  termination  of  a  life  estate,  (created  by 
two  deeds,  one  a  marriage  settlement  between  Peter  Guerard 


652  SUPREME  COUET  OP  GEORGIA. 

Adams  vs.  Guerard  et  al. 


and  Elizabeth  Haist,  the  father  and  mother  of  said  Maty 
Emma,  the  other  a  deed  made  by  William  Parker,  to  Steel 
White,  trustee,)  was  conveyed  to  said  Robert  G.  Guerard  as 
trustee,  to  hold  the  same  in  trust  ^'for  the  joint  benefit 
and  behoof  of  the  said  Mary  Emma  and  Richard  W., 
during  their  coverture,  (not  subject  however  to  the  debts, 
contracts  or  engagements  of  the  said  Richard  W.)  and  for 
the  benefit  and  behoof  of  the  survivor  of  them,  for  and  du- 
ring the  term  of  his  or  her  natural  life;  and  from  and  after 
the  death  of  the  survivor  of  the  said  Mary  Emma  and  Rich- 
ard W.,  then  in  further  trust  to  convey  the  said  real  and 
personal  estate  to  the  issue  of  the  said  marriage,  share  and 
share  alike,  if  more  than  one,  his,  her  or  their  heirs  and  as- 
signs forever,  as  tenants  in  common,  free  from  any  trust; 
but  if  either  the  said  Mary  Emma  or  Richard  W.,  shall  die 
without  leaving  issue  of  the  said  marriage,  living  at  the 
time  of  such  death,  then  in  trust,  to  convey  the  said  real  and 
personal  estate  to  the  survivor  of  the  said  Mary  Emma  and 
Richard  W.  Adams,  her  or  his  heirs  and  assigns,  free  from 
any  trust,  and  for  no  other  use,  trust  or  benefit  whatsoever," 
&c.  Copies  of  said  marriage  settlement,  and  also  of  the  mar- 
riage settlement  between  said  Peter  Guerard  and  Elizabecb 
Haist,  and  of  the  deed  from  William  Parker,  (by  wMch  two 
latter  deeds,  the  estate  in  remainder  to  said  Mary  Emma, 
was  created,)  are  appended  below,  marked  A.  B.  and  C. 

The  bill  further  states,  that  the  property  conveyed  in  said 
marriage  settlement,  consisted  of  an  undivided  third  part  of 
the  real  and  personal  estate  mentioned  in  said  deed  of  mar- 
riage settlement  between  Peter  Guerard  and  Elizabeth  Haist, 
and  in  the  deed  from  Parker ;  the  said  Robert  G.  Gnerard 
and  one  Augustus  Guerard,  the  brother  of  the  said  Mary 
Emma,  being  entitled  to  the  other  two-thirds  in  and  under 
said  deeds ;  the  limitations  in  said  deeds  being  to  the  chil- 
dren of  the  said  Peter  and  Elizabeth,  and  in  all  of  which 
property  the  said  Peter  at  the  time  of  the  execution  of  Che 
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deed  of  marriage  settlement  aforesaid|  between  complainant 
and  the  said  Mary  Emma,  possessed  an  estate  for  life. 

The  bill  further  alleges,  that  the  said  Robert  G.  Guerard 
accepted  the  trusts  in  said  deed  of  marriage  settlement,  and 
that  he  never  afterwards  renounced  or  was  discharged  from 
the  same. 

The  bill  further  states,  that  the  said  Mary  Emma  and 
complainant  were  married  the  day  after  the  execution  of  said 
marriage  settlement,  and  that  the  said  Mary  Emma  died  on 
the  31st  day  of  October,  thereafter,  (1840,)  without  issue,  aijd 
leaving  complainant  surviving ;  and  that  thereupon,  it  be- 
came the  duty  of  said  Robert  G.  Guerard,  as  trustee,  in  ac- 
cordance with  the  provisions  of  said  marriage  settlement, 
forthwith  to  convey  absolutely  to  complainant  the  whole 
estate  which  had  been  conveyed  in  trust  as  aforesaid  by  said 
deed  of  settlement 

The  bill  further  states,  that  the  said  Peter  Guerard,  tenant 
for  life  as  aforesaid,  died  on  the  25th  December,  1842,  when 
the  right  to  the  enjoyment  and  possession  of  said  estate  in 
remainder  accrued,  and  it  became  the  duty  of  said  Robert  G. 
trustee  as  aforesaid,  to  convey  absolutely  to  complainant  the 
one-third  part  of  said  estate,  but  which  he  failed  and  neglec- 
ted to  do.  But  upon  the  death  of  the  said  Peter,  the  said 
Robert  G.  took  possession  of  the  whole  of  said  real  and  per- 
sonal estate,  held  by  said  Peter  for  life,  and  collected  and  re- 
ceived from  time  to  time,  the  rents,  issues,  and  profits  there- 
of, until  the  26th  October,  1853,  when  he  died.  And  upon 
his  death,  the  said  Emily  B.  Guerard,  his  widow,  and  only 
qualified  executrix,  possessed  herself  of  all  said  real  and 
personal  estate,  and  has  continued  in  the  receipt  of  the  rents, 
issues  and  profits  thereof,  ever  since,  and  the  said  estate  is 
now  in  possession  of  the  devisees,  and  hejrs  of  said  Robert 
G.  Guerard,  deceased. 

The  bill  prays  for  a  conveyance  of  one- third  of  said  estate, 
real  and  personal,  to  complainant,  and  that  defendants  be 
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decreed  to  account  to  and  with  him,  for  one-third  of  the 
rents,  income  and  profits  thereof. 

The  answer  of  defendants  admits  the  facts  stated  in  the 
bill  as  to  the  marriage  of  complainant  and  the  said  Marjr 
Emma  Guerard,  and  the  execution  of  the  deed  of  marriage 
settlement  between  them,  and  the  marriage  settlement  be- 
tween Peter  Guerard  and  Elizabeth  Haist,  and  the  deed  of 
Parker,  as  stated  in  the  bill. 

The  answer  further  alleges,  that  after  the  death  of  the  said 
Peter  Guerard,  the  said  Robert  G.  took  and  retained  posses- 
sion of  the  property,  which  the  said  Peter  held,  as  tenant 
for  life,  in  his  individual  right,  conjointly  with  his  brother, 
Augustus  Guerard ;  and  that  the  said  Robert  G.  and  Augus- 
tus, were  the  only  surviving  children  of  said  Peter  and  Eliz- 
abeth, at  the  time  of  his,  Peter's,  death ;  and  defendants  de- 
ny that  said  Robert  G.  ever  held  said  property  as  tmstee,  un- 
der said  deed,  or  as  part  property,  to  which  complainant  had 
any  right  or  title. 

The  defendants  in  their  answer,  further  allege,  that  com- 
plainant with  full  knowledge  of  the  claim  of  said  Robert  G., 
and  of  his  disclaimer  of  any  trust  in  connection  with  his 
possession  of  said  property,  acquiesced  therein,  and  never 
asserted  any  title,  interest,  or  claim  in  or  to  the  same,  from 
the  time  it  came  into  the  possession  of  said  Kobert  G.  until 
shortly  before  the  filing  of  his  bill. 

Defendants  plead  lapse  of  time,  and  the  statute  of  limita- 
tions as  a  bar  to  complainant's  claim  or  title. 

Defendants  further  say,  that  after  the  death  of  said  Peter, 
Robert  W.  Pooler,  was  appointed  trustee  of  said  property, 
and  at  the  May  Term,  1843,  of  the  Superior  Court  of  Chat- 
ham  county,  the  said  Robert  G.  and  Augustus  Gnerard,*filed 
their  bill  on  the  equity  side  of  said  Court,  against  the  said 
Pooler,  alleging  that  they  were  the  only  surviving  children 
of  said  Peter  and  Elizabeth,  and  entitled  to  all  of  said  prop- 
erty, and  praying  that  the  same  might  be  conveyed  andjie- 
livered  to  them  by  said  Robert  W.  Pooler,  trustee  as  afore* 
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said ;  that  a  decree  was  passed^  and  a  conveyance  made  to 
them  by  Pooler,  of  all  said  property  in  fee,  as  tenants  in 
common,  and  that  said  deed  was  immediately  recorded  in 
the  proper  oflBce.  And  that  it  was  thus  that  said  Robert  G. 
and  Augustus,  took  possession  of  said  property,,  claiming  it 
as  their  own. 

They  admit  that  complainant  requested  them  to  convey 
and  deliver  to  him  the  property,  and  to  account  for  the  rents 
and  profits  thereof,  as  stated  in  the  bill,  and  that  they  declin- 
ed so  to  do,  and  deny  his  right  to  said  property,  or  to  call  de- 
fendatits  to  any  account  touching  the  same. 

The  cause  was  submitted  to  the  jury  upon  the  pleadings, 
proofs  and  charge  of  the  Court. 

Evidence  for  complainant. 

Thomas  PursCy  testified :  Tl\at  the  real  property  in  Derby 

ward,  mentioned  in  the  bill,  to-wit :  Lot  of  land  number 

five,  in  Wilmington  Tything,  with  the  improvements,  was 

valued  in  the  year  1S45,  by  the  city  assessors  at  $12,000, 

there  being  on  said  lot  two -story  buildings,  a  third  story 

having  been  afterwards  put  on  one  of  the  buildings;  that 

the  same  valuation  was  put  on  said  property  in  1850 ;  that  in 

1854,  it  was  valued  at  2130^000,  and  that  such  was  the  present 

valuation ;  that  from  the  year  1845  to  the  year  1850,  the  real 

property  in  Columbia  ward,  mentioned   in  the  pleadings, 

with  the  improvements,  was  valued  at  $9,000,  and  that  in 

1854,  the  valuation  was  $12,500,  that  in  1857  and  1859,  the 

valuation  was  ;Sl2,000,  and  that  he  thought  the  annual  rent 

of  last  mentioned  property  was  worth  $700,  and  that  the 

improvements  on  this  property  were  there  before  1843. 

On  the  cross-examination,  he  stated  :  That  he  thought  the 
foregoing  valuations  were  full  high ;  one  of  the  objects  of 
the  valuation  being  to  have  the  burden  of  taxation  on  real 
estate  bear  equally  on  each  owner,  in  proportion  to  the  rela- 
tive value  of  his  property. 
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William  H.  Gladding,  City  Treasurer,  sworn :  Testified  to 
the  genuineness  of  the  books  produced  by  him,  as  the  books 
in  which  were  entered  the  assessments  and  the  names  in 
which  the  returns  were  made  from  the  year  1843  to  the  year 
1858,  inclusive ;  and  that  by  these  books,  it  appeared  that  in 
1843,  all  said  property  was  returned  as  the  property  of  estate 
of  Peter  Guerard,  by  Robert  W,  Pooler,  trustee,  the  Derby 
ward  property  being  valued  at  {{10,000,  and  the  Columbia 
ward^property  at  28,000 ;  that  in  1850,  the  property  was  retvim- 
ed  as  that  of  estate  of  Peter  Guerard,  by  R.  G.  Guerard,  the 
Derby  ward  property  being  valued  at  j8 12,000,  and  the  Co- 
lumbia ward  property  at  |I9,000 ;  that  in  1857,  the  Derby 
ward  property  was  returned  as  that  of  estate  of  Peter  Gue- 
rard, and  that  in  Columbia  ward  as  the  property  of  Mrs.  R 
B.  Guerard ;  that  in  1852,  the  property  was  returned  by  R. 
G.  Guerard  as  property  of  the  estate  of  Guerard;  that  in 
Derby  ward  valued  at  |I15,000,  and  that  in  Columbia  ward 
at  $9,000 ;  that  in  1845,  the  property  was  returned  by  R  G. 
Guerard  as  that  of  estate  of  Guerard ;  ^  12,000  being  the 
valuation  of  the  Derby  ward  property,  and  $9,000  that  of 
the  Columbia  ward  property ;  that  in  1849,  the  property  was 
returned  by  R.  G.  Guerard  as  that  of  the  estate  of  Guerard  ; 
the  valuation  being  the  same  as  that  of  1845;  that  in  I85S, 
the  property  in  Derby  ward  was  returned  by  Mrs.  BL  B. 
Guerard  as  that  of  estate  of  Peter  Guerard,  valuation  $30,000, 
and  the  Columbia  ward  property  was  returned  as  hers,  valo- 
ation  012,500.    This  witness  stated,  also,  that  on  examin\i[^g 
the  books,  he  did  not  find  that  Robert  G.  Guerard  ever 
turned  the  property  as  his  own. 

The  county  tax-digest  for  the  year  1849,  offered  in 
dence  by  complainant,  showed  that  the  Columbia 
property  was  returned  that  year  by  R.  G.  Guerard,  as  thepro^^ 
erty  of  tlie  estate  of  Guerard. 


Complainant's  cause  being  here  closed,  defendants 
Williain  F.  Law,  Esq.,  as  a  witness,  who  testified  that  l^^  li&d 
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a  conversation  with  Mr.  Richard  W.  Adams  in  the  spring  of 
1843,  shortly  after  the  death  of  Mr.  Peter  Gucrard.     Mr.  Ad- 
ams asked  witness  his  opinion  if  he,  Adams,  had  any  rights 
10  the  property  under  his  marriage  settlement.      It  was  a 
street  conversation.     I  told  him  I  could  give  no  opinion  with- 
out seeing  the  papers.     He  said  he  could  get  copies  of  the 
papers  at  the  Court-house.     He  spoke  of  what  he  deemed  his 
rights.    Witness  told  him  to  get  his  papers  and  come  to  the 
office  for  an  opinion  (meaning  the  law  office  of  Wilham  and 
William  F.  Law).     That  he  did  subsequently  come  to  the 
office,  when,  as  witness  believes,  Mr.  R.  G.  Guerard  was  in 
the  office ;  witness  is  almost  sure  that  Guerard  was  there 
when  Adams  called  at  the  office,  for  witness's  desk  was  near 
the  door,  and  he  had  a  strong  impression,  that  seeing  Mr.  Ad- 
ams approach,  witness  met  hini  at  the  door  and  stopped  him; 
lie  can  only  account  for  this  from  the  fact  that  Guerard  was 
ill  the  office  at  the  time;  witness  then  stated  to  Mr.  Adams 
that  he  could  not  get  an  opinion  from  the  office,  as  it  had 
been  previously   retained  by  Mr.  Guerard  who  was  then  re- 
ceiving an  opinion  ;  I  had  a  subsequent  conversation  with 
Mr.  Adams ;  he  told  me  he  understood  he  had  no  rights,  and 
had  abandoned  the  matter.     He  said  he  had  taken  no  legal 
advice;  that  he  had  learned  from  Robert  Guerard,  that  he, 
Adams,  had  no  rights  to  the  property. 

On  the  cross-examination,  the  witness  states  that  the  first 
conversation  he  had  with  Adams  was  a  street  conversation ; 
and  whilst  he  believes  that  Adams  referred  to  and  stated  the 
trusts  of  the  marriage  settlement,  yet  at  this  time  (the  time  of 
testifying)  witness  cannot  remember  what  those  trusts  were,  it 
f saving  been  a  long  time  since  that  conversation.  Witness 
cannot  state  the  precise  language  of  Adams ;  he  told  me  Mr. 
[^eter  Guerard  was  dead,  and  that  if  he  (Adams)  had  any 
ights,  he  wished  me  to  investigate  them  for  him. 

ff^illiam  P.  White,  Esq.,  being  also  sworn  on  behalf  of  the 
e  fendants,  testified  as  follows  :  Had  a  conversation  with  Ad- 

VOL.   XXIX — 42. 
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ams  in  reference  to  bis  claim  under  marriage  settlement ;  it 
\ras  a  long  time  ago ;  does  not  recollect  the  date ;  thinks  it 
was  after  Mr.  Peter  Guerard's  death ;  it  occnrred  in  the  street^ 
near  the  Pulaski  House;  Adams  said  he  was  poor,  and  if  he 
had  any  rights  he  wanted  them,  otherwise  not ;  witness  told 
him  he  did  not  know  if  he  had  rights,  but  advised  him  to  see 
Major  Guerard,  who  was  an  honorable  map  and  would  do 
what  was  right ;  witness  afterwards  saw  Mr.  Guerard,  who 
told  witness  he  had  taken  legal  advice,  and  that  he  wished 
Mr.  Adams  to  do  the  same ;  Major  Guerard  claimed  the 
property,  and  denied  that  Mr.  Adams  had  any  right  to  it ; 
witness  thinks  he  subsequently  communicated  this  conver- 
sation to  Adam^;  he  is  pretty  sure  he  did  so ;  Major  Guerard 
denied  any  right  of  Adams,  and  Adams  knew  it;  there  can 
be  no  doubt  that  Guerard  set  up  adverse  claim,  and  that  Ad- 
ams knew  it. 

The  evidence  being  closed  on  both  sides,  and  argument 
had,  complainant's  counsel  requested  the  Court,  in  writing, 
amongst  other  thing,  to  instruct  the  jury : 

That  the  deed  of  marriage  settlement  between  Peter  Gue- 
rard and  Elizabeth  Haist,  (a  .copy  of  which  is  exhibited  to 
said  bill  of  complaint,)  conveyed  to  their  children  a  remain- 
der in  fee  as  to  all  the  property  embraced  in  it — wfaicb  re- 
mainder vested  as  said  children  severally  came  in  esse. 

That  the  marriage  settlement  of  Mary  Emma  Guerard,  (e^ 
copy  of  which  is  also  exhibited  to  said  bill  of  complaint,^ 
conveyed,  to  her  trustee  therein  named,  all  the  rights  of  sal^ 
Mary  Emma,  at  law,  in  and  to  the  interest  of  the  propert:^ 
embraced  in  said  settlement,  upon  executory  trust  to  convey 
the  same  to  complainant  under  the  contingencies  which  cif^ 
terwards  happened,  to-wit,  the  death  of  the  said  Mary  EmnxcL 
(living  the  said  complainant,)  without  leaving  issue  of 
marriage  living  at  the  time  of  her  death. 

That  it  was  the  duty  of  such  trustee,  at  the  death  of 
Mary  Emma,  to  convey  said  interest  to  complainant  ^ 
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that  his  failure  to  do  so  then  or  at  the  death  of  the  life-ten- 
ant,Peter  Guerard,  was  a  breach  of  trust. 

That  the  obligation  or  contract  of  the  said  trustee^  under 
his  hand  and  seal,  was  a  covenant,  and  hisfaihire  to  perform 
it  was  a  breach  of  covenant. 

That  the  complainant's  suit  was  founded  on  the  trust 
deed;  it  was  brought  to  enforce  the  trust;  that  whatever 
rights  complainant  had,  they  grew  out  of  the  deed ;  and  that 
if  this  were  a  case  wherein  the  statute  of  limitations  would 
be  applicable,  the  bar  prescribed  for  sealed  instruments 
would  be  the  bar  alone  available  for  the  defendants. 

That  complainant's  appropriate,  peculiar  and  only  reme- 
dy, if  he  ever  had  or  then  had  any,  was  in  a^Court  of  Equity. 
That  this  being  the  case  of  a  direct  trust,  executory  in  its 
character,  and  cognizable  only  in  equity,  the  statute  of  limi- 
tations could  apply  to  it  only  by  analogy  in  its  application 
to  legal  rights,  and  that  the  legal  remedy  for  breach  of  a  cov- 
enant or  obligation  under  the  hand  and  seal  of  the  party, 
would  not  be  barred  under  twenty  years  after  the  right  or 
•    cause  of  action  accrued. 

That  even  if  complainant  had  a  legal  remedy,  and  the 
statute  of  limitations  applicable  to  it  was  the  statute  applica- 
ble to  suits  for  the  recovery  of  real  and  personal  property, 
yet  the  trustee's  denial  or  repudiation  of  the  trust,  to  admit 
the  running  of  the  statute  in  favor  of  the  trustee,  must  be 
open  and  must  be  brought  home  to  the  knowledge  of  the 
party  in  interest ;  and  that  these  rules  apply  as  well  to  per- 
sons claiming  under  or  through  a  trustee,  (and  not  being  bo- 
na Jlde  purchasers  for  a  valuable  consideration  without  no- 
tice) as  to  the  trustee  himself;  and  that  the  burden  of  proof 
is  on  the  trustee  and  those  claiming  under  him,  as  volunteers 
or  ^vith  notice  of  the  trust 

That  if  the  jury  should  find,  from  admissions  in  theplead- 
ingSj  or  other  evidence  in  the  cause,  that  the  claim  of  the 
trustee  in  this  case  was  founded  in  mistake  or  misapprehen- 
sion of  the  rights  of  the  complainant,  then  neither  the  statute 
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of  limitations  nor  the  rule  of  Courts  of  Equity  in  analogy 
thereto,  would  operate  against  complainant,  until  the  discov- 
ery of  such  mistake;  and,  the  more  especially,  if  the  mistake 
was  mutual;  and  that  a  possession  which  is  the  result  of  ig- 
norance, inadvertence,  misapprehension  or  mistake,  will  not 
work  a  disseisin. 

That  there  can  be  no  dissesin  of  a  trust ;  and  although  a 
trust  may  be  extinguished  by  lapse  of  time,  yet  a  Court  of 
Equity,  acting  in  analogy  to  the  rule  of  law,  will  not  bat  a 
trust,  where,  if  there  had  been  a  legal  remedy,  the  statutory 
bar  would  not  apply  at  law. 

That  the  confidential  relation  between  trustee  and  cestui 
que  trust,  requires  the  former  to  give  notice  to  the  latter  of 
every  act  or  fact  adverse  to  the  interests  of  the  cestui  que 
trust ;  and,  especially,  where  the  interests  of  the  trustee  and 
cestui  que  trust  conflict. 

Whereupon,  amongst  other  things,  the  said  Judge  charged 
the  jury  that,  previously  to  the  year  1821,  words  of  inheritance 
were  necessary,  in  Georgia,  to  create  a  fee  simple  as  wcU  in 
equitable  as  in  legal  estates ;  that  under  the  marriage  settle- 
ment of  Peter  Guerard  and  Elizabeth  Haist,  the  children  of 
the  marriage  did  not  take  estates  in  fee  simple,  but  ODly  es- 
tates for  life,  in  the  real  property.  To  which  charge  or  in- 
struction complainant  by  his  counsel  excepted 

The  Court  further  charged  the  jury,  that  as  between  the 
complainant  in  this  case  and  said  Robert  G.  Guerard,  his 
trustee,  the  statute  of  limitations  was  applicable  and  sufficient 
to  bar  complainant's  remedy,  if  knowledge  was  brought  home 
to  complainant  that  his  trustee  was  holding  adversely  to  him. 
To  which  charge  or  instruction  complainant  by  his  counsel 
excepted. 

The  Court  further  charged  the  jury,  that  a  mistake  ot  mis- 
apprehension  of  law  by  a  trustee  and  cestui  que  trusty  as  to 
their  respective  rights,  would  not  be  sufficient  to  relieve  the 
cestui  que  trust  from  the  operation  of  the  statute  of  limita- 
tions against  him  ;  that  if  a  mistake  could  avail  the  cestui 
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que  trusty  it  must  be  a  mistake  oifact  and  not  of  law.  To 
which  charge  or  instruction  complainant  by  his  counsel  ex- 
cepted. 

The  Court  further  charged  the  jury,  thatif  they  found  that 
complainant  in  this  case  had  knowledge  of  the  adverse  hold- 
ing of  his  trustee,  then  the  statutory  bar  applicable  to  the 
case  would  not  be  the  bar  of  twenty  years  prescribed  for 
sealed  instruments,  but  the  bar  of  seven  years  as  to  the  real- 
ty and  four  years  as  to  the  personalty.  To  which  charge  or 
instruction  complainant  by  his  counsel  excepted. 

The  Court  further  charged  the  jury,  that  Courts  of  Equity 
will  apply  the  bar  of  the  statute  of  limitations,  as  at  law,  to 
the  rights  of  a  complainant,  although  the  complainant  might 
have  had  no  remedy  at  law.  To  which  charge  or  instruc- 
tion complainant  by  his  counsel  excepted. 

The  jury  retired  and  returned  with  a  decree  for  the  de- 
fendants, and  that  complainant's  bill  be  dismissed  with  costs. 
The  said  Court,  then,  to-wit,  on  the  Sth  day  June,  in  said 
year  1859,  adjourned  for  the  Term. 

Whereupon,  counsel  for  complainant  tender  this  the  said 
complainant's  bill  of  exceptions  to  said  charges,  and  the  omis- 
sions to  charge  as  requested  in  writing  as  aforesaid,  and  to  said 
instructions  and  decree,  and  say: 

1st.  That  the  Court  erred  in  charging  the  jury,  that  the 
children  of  Peter  Guerard  and  Elizabeth  Ilaist  did  not,  un- 
der the  said  marriage  settlement  of  said  Peter  and  Elizabeth, 
take  estates  in  fee  simple,  'but  only  estates  for  life  in  the 
real  property. 

2d.  That  the  Court  erred  in  charging  the  jury  that,  as  be- 
tween the  complainant  in  this  base  and  his  trustee,  the  said 
Robert  G.  Guerard,  the  statute  of  limitations  was  applicable 
and  sufficient  to  bar  complainant's  remedy,  if  knowledge 
-was  brought  home  to  said  complainant  that  his  said  trustee 
was  holding  adversely  to  him. 

3d.  That  the  Court  erred  in  charging  t^e  jury,  that  a  mis- 
take or  misapprehension  of  law  by  a  trustee  and  cesttii  que 
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trusty  as  to  their  respective  rights^  would  not  be  sufficient  to 
relieve  the  cestui  que  trust  from  the  operation  of  the  statute 
of  limitations ;  that  if  a  mistake  could  avail  the  cestui  que 
trusty  it  must  be  a  mistake  of  fact  and  not  of  law;  and  that 
the  Court  further  erred  in  omitting  to  charge  the  jury^  as  re- 
quested, that  if  they  should  find^  from  admissions  in  the 
pleadings,  or  other  evidence  in  the  cause,  that  the  claim  of 
the  trustee  in  this  case  was  founded  in  mistake  or  misappre- 
hension of  the  rights  of  the  complainant,  then  neither  the 
statute  of  limitations  nor  the  rule  of  Courts  of  Equity  in  anal- 
ogy thereto,  would  operate  against  complainant  until  the  dis- 
covery of  such  mistake,  and,  the  more  especially,  if  the  mis- 
take was  mutual,  and  that  a  possession  which  is  the  result 
of  ignorance,  inadvertence,  misapprehension  or  mistake,  will 
not  work  a  disseisin. 

4th.  That  the  Court  erred  in  charging  the  jury,  that  if  they 
found  that  complainant  in  this  case  had  knowledge  of  the 
adverse  holding  of  his  trustee,  then  the  statutory  bar  appli- 
cable to  the  case  would  not  be  the  bar  of  twenty  years  pre- 
scribed for  sealed  instruments,  but  the  bar  of  seven  years  as 
to  the  realty  and  four  years  as  to  the  personalty ;  and  that 
the  Court  further  erred  in  omitting  to  charge  the  jury^  as  re- 
quested, that  complainant's  suit  was  founded  on  the  trust 
deed,  it  was  brought  to  enforce  the  trust,  that  whatever  rights 
complainant  had,  they  grew  out  of  the  deed,  and  that  if  this 
were  a  case  wherein  the  statute  of  limitations  would  be  ap- 
plicable, the  bar  prescribed  for  sealed  instruments  would  be 
the  bar  alone  available  for  the  defendants. 

5th.  That  the  Court  erred  in  charging  the  jury,  that  Courts 
of  Equity  will  apply  the  bar  of  the  statute  of  limitations,  as 
at  law,  to  the  rights  of  a  complainant,  although  the  complain- 
ant might  have  no  remedy  at  law ;  and  that  the  Court  fuT- 
ther  erred  in  omitting  to  charge  the  jury,  as  requested,  that 
complainant's  appropriate,  peculiar  and  only  remedy,  if  he 
ever  had  or  then  had  any,  was  in  a  Court  of  Equity^  and  that 
this  being  the  case  of  a  direct  trust,  executory  in  its  charae 
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ter,  and  cognizable  only  in  equity^  the  statute  of  limitations 
could  apply  to  it  only  by  analogy  in  its  application  to  legal 
rights,  and  that  the  legal  remedy  for  breach  Of  a  covenant  or 
obligation  under  the  hand  and  seal  of  the  party,  would  not 
be  barred  under  twenty  years  after  the  right  or  cause  of  ac- 
tion accrued. 

6th,  That  the  Court  erred  in  omitting  to  charge  the  jury^ 
as  requested,  that  the  obligation  or  contract  of  the  said  trus- 
tee, under  his  hand  and  seal,  was  a  covenant,  and  his  fail- 
ure to  perform  it  was  a  breach  of  covenant;  that  it  was  the 
duty  of  such  trustee,  at  the  death  of  said  Mary  Emma,  to 
convey  to  complainant  all  the  interest  or  property  embraced 
in  her  marriage  settlement,  and  that  the  failure  of  said  trus- 
tee to  do  so  then  or  at  the  death  of  the  life  tenant,  Peter  Gue- 
rard,  was  a  breach  of  trust. 

7th.  That  the  Court  erred  in  omitting  to  charge  the  jury, 
as  requested,  that  there  can  be  no  disseisin  of  a  trust,  and, 
although  a  trust  may  be  extinguished  by  lapse  of  time,  yet  a 
Court  of  Equity,  acting  in  analogy  to  the  rule  of  law,  will  not 
bar  a  trust  where,  if  there  had  been  a  legal  remedy,  the  stat- 
utory bar  would  not  apply  at  law. 

8th.  That  the  Court  erred  in  omitting  to  charge  the  jury, 
as  requested,  that  the  confidential  relation  between  trustee 
and  cestui  que  trust,  requires  the  former  to  give  notice  to  the 
latter  of  every  act  or  fact  adverse  to  the  interests  of  the  cestui 
que  trust;  and,  especially,  where  the  interests  of  the  trustee 
and  cestui  que  trust  conflict. 

9th.  That  the  Court  was  not  justified,  either  by  the  law  ap- 
plicable to  the  case,  or  by  the  evidence  in  the  cause,  in  leav- 
ing to  the  jury  any  question  of  adverse  or  hostile  possession 
by  the  trustee,  with  respect  to  the  rights  of  the  complainant. 

lOth.  That  the  decree  of  the  jury  is  against  and  contrary 
to  the  evidence  in  the  cause. 

11th.  That  the  decree  of  the  jury  is  against  and  contrary 
to  the  weight  of  evidence  in  the  cause. 
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12th.  That  the  decree  of  the  jury  is  against  and  contrary 
to  the  law  of  the  case. 

Defendant  also  excepted  to  that  portion  of  the  charge  of 
the  presiding  Judge,  in  which  he  held  and  charged  that,  un- 
der the  marriage  settlement  of  Peter  Guerard  and  Elizabeth 
Haist,  the  said  Elizabeth  had  a  reversion  in  fee  in  the  prop- 
erty, transmissible  by  descent  from  her,  and  which  vested  ab- 
solutely in  fee  in  her  children  living  at  her  death.  And  that 
the  life  estate  which  her  children  took,  under  said  marriage 
settlement,  merged  in  the  fee  which  they  took  on  the  death 
of  their  mother,  in  her  reversionary  interest. 

IIXIIIBIT    A. 

State  or  Georgia: 

This  indenture,  made  this  thirtieth  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  andfoTty,be- 
tween  Mary  Emma  Guerard,  of  the  first  part,  Richard  \N'. 
Adams,  of  the  second  part,  and  Robert  G.  Guerard,  of  the 
Third  part,  all  of  said  parties  being  of  the  city  of  Savannah, 
in  the  county  of  Chatham  and  State  aforesaid. 

Whereas  a  marriage  is  intended  shortly  to  be  bad  and 
solemnized  between  the  said  Mary  Emma  Guerard  and  the 
said  Richard  W.  Adams :  And  whereas  the  said  Alary  Em- 
ma Guerard  is  entitled  to  an  undivided  interest  in  certain 
real  and  personal  estate,  more  particularly  in  certain  real 
and  personal  estate  designated  and  specified  in  a  certain  deed 
of  marriage  settlement  or  indenture  of  three  parts,  made  and 
entered  into  on  the  eighteenth  day  of  May,  eighteen  hnndied 
and  five,  between  Peter  Guerard  of  the  first  part,  and  Eliza- 
beth Haist  of  the  second  part,  (the  father  and  mother  of  the 
said  Mary    Emma    Guerard,)    and  William  Parker    and 
Robert  G.  Guerard,  trustees,  of  the  third  part,  which  said  in- 
denture is  recorded  in  the  oiBce  of  the  Clerk  of  the  Superior 
Court  of  the  county  of  Chatham,  in  Book  A.  A.,  folios  452 
and  453,  and  to  which  reference  is  hereto  made  as  a  part  ct 
this  indenture ;  and  also  in  certain  personal  property  an  J 
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slaves  designated  and  specified  in  a  certain  deed  made  by 
William  Parker  on  the  eighth  day  of  June,  eighteen  hun- 
dred and  fifteen^  to  Steele  White,  trustee,  and  recorded  in  the 
office  of  the  Clerk  of  the  Superior  Court  of  Chatham  coun- 
ty, in  Book  L.  L.,  folios  406  and  407,  and  to  which  reference 
is  also  hereto  made  as  a  part  of  this  indenture :  And  where- 
as the  said  Mary  Emma  Guerard  may  hereafter  become  en- 
titled to  or  possessed  of  certain  other  estate :  And  whereas, 
it  has  been  agreed  between  the  respective  parties  to  this  in- 
denture, that  the  said  present  and  future  estate  shall  be  set- 
tled upon  the  several  uses  and  trusts  hereinafter  mentioned 
and  expressed  : 

Now,  this  indenture  witnesseth,  that  the  said  Mary  Emma 
Guerard,  for  and  in  consideration  of  the  said  intended  mar- 
riage, and  of  the  sum  of  five  dollars  to  her  in  hand  paid  by 
the  said  Robert  G.  Guerard  at  and  before  the  sealing  and 
delivery  of  these  presents,  the  receipt  whereof  she  doth  here- 
by acknowledge,  and  also  for  divers  other  good  and  valuable 
considerations  her  thereunto  moving,  and  by  and  with  the 
approbation  and  consent  of  her  said  intended  husband, 
Richard  W.  Adams,  (made  manifest  by  his  signing  and  seal- 
ing this  indenture)  she,  the  said  Mary  Emma  Guerard,  hath 
granted,  bargained,  sold,  enfeoffed,  aliened,  remised,  released, 
confirmed  and  delivered,  and  by  these  presents  doth  giant, 
bargain,  sell,  enfeoff,  alien,  remise,  release,  confirm  and  deliv- 
er unto  the  said  Robert  G.  Guerard,  and  to  his  heirs,  "execu- 
tors, administrators,  and  assigns,  all  the  undivided  interest 
or  estate  which  she,  the  said  Mary  Emma,  hath  in  the  said 
real  and  personal  estate  mentioned  in  said  indentures  and 
deeds  already  referred  to ;  and  also  any  other  real  and  per- 
sonal estate  and  property,  which  she  may  now  in  any  man- 
ner possess,  and  also  any  other  real  and  personal  estate  and 
property,  rights  or  credits,  which  she  may  hereafter  acquire, 
be  possessed  of,  or  entitled  to,  during  the  coverture,  in  any 
manner  whatsoever,  together  with  all  the  houses,  buildings, 
liberties,  privileges,  easements,  emoluments,  hereditaments, 
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rights,  members  and  appurtenances  whatsoever  to  the  leal 
estate  belonging  or  in  any  wise  appertaining ;  and  the  rever- 
sion and  reversions^  remainder  and  remainders,  rents,  issues 
and  profits,  thereof;  and  the  future  issue  and  increase  of  the 
female  slaves;  and  all  the  estate,  right,  title,  interest,  proper- 
ty or  possession,  claim  and  demand  whatsoever,  in  law  or  in 
equity,  of  the  said  Mary  Emma  Guerard,  of,  in  or  to  the 
same,  or  any  part  or  parcel  thereof,  with  the  appurtenances 
or  increase :  To  have  and  to  hold  the  said  present  and  future 
real  and  personal  estate  with  the  future  increase  of  the  fe- 
male slaves,  and  all  and  singular  other  the  premises  hereby 
granted,  bargained,  sold,  enfeoffed,  aliened  and  confirmed, 
with  the  hereditaments  and  appurtenances,  unto  the  said 
Robert  G.  Guerard,  his  heirs,  executors,  administrators  and 
assigns,  to  the  use  and  behoof  of  the  said  Robert  G.  Guerard, 
his  heirs,  executors,  and  administrators :  in  trust,  neveithe^ 
less,  to  hold  the  same  for  the  only  benefit  and  behoof  of  the 
said  Mary  Emma,  until  the  said  intended  marriage  shall 
take  place ;  and  from  and  immediately  after  the  solemniza- 
tion of  the  said  marriage,  then  to  hold  the  same  for  the  joint 
benefit  and  behoof  of  the  said  Mary  Emma  and  Richard  Wl 
Adams,  during  their  coverture,  (not  subject,  however,  to  the 
debts,  contracts  or  engagements  of  the  said  Richard  Wl,)  and 
for  the  benefit  and  behoof  of  the  survivor  of  them,  for  and 
during  the  term  of  his  or  her  natural  life;  and  from  and  af- 
ter the  death  of  the  survivor  of  the  said  Mary  Emma  and 
Richard  W.,  then  in  further  trust  to  convey  the  said  real 
and  personal  estate  to  the  issue  of  the  said  marriage,  share 
and  share  alike,  if  more  than  one,  his,  her  or  their  heirs  and 
assigns,  forever,  as  tenants  in  common,  free  from  any  fmst: 
but  if  either  the  said  Mary  Emma  or  Richard  W.  shall  die 
without  leaving  issue  of  the  said  marriage  living  at  the  time 
of  such  death,  then  in  trust  to  convey  the  said  real  and  per- 
sonal estate  to  the  survivor  of  the  said  Mary  Emma  and 
Richard  W.  Adams,  her  or  his  heirs  and  assigns,  free  fiom 
any  trust,  and  for  no  other  use,  trust  or  benefit  whatsoever. 
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And  it  is  mutually  covenanted  and  agreed  by  and  between 
the  parties  to  these  presents,  that  i^  shall  and  may  be  lawful 
for  the  said  Robert  G.  Gnerard,  his  executors^  administrators 
or  successors  in  the  trust,  to  sell  and  dispose  of  any  or  all  of 
the  property  and  estate  herein  and  hereby  conveyed  or  in* 
tended  to  be  conveyed :  Provided,  always,  nevertheless,  that 
the  said  Richard  W.  Adams  and  Mary  Emma  shall  join  in 
the  instrument  of  conveyance,  (to  signify,  conclusively,  their 
assent  thereto,)  or,  if  either  of  ihem  be  dead,  then  the  sur- 
vivor (if  the  said  trust  shall  continue)  shall  join  in  said  con- 
veyance; and  provided,  also,  that  the  proceeds  arising  from 
the  sale  and  disposition  shall  be  re-invested  and  preserved  by 
the  said  Robert  G.  Guerard,  his  executors,  administrators  or 
successors  in  the  trust,  in  the  most  advantageous  manner, 
upon  and  subject  to  the  uses  and  trusts  hereinbefore  men- 
tioned and  expressed ;  but  the  purchaser  shall  not  be  bound 
to  look  to  the  said  re-investment. 

In  witness  whereof,  the  said  parties '  have  hereunto  set 
their  hands  and  seals,  at  Savannah  aforesaid,  on  the  day  and 
year  first  before  mentioned. 

MARY  EMMA  GUERARD,  [Z.  S.'] 
RICHARD  W.  ADAMS,  [Z.  «] 
K  Q.  GUERARD,  [Z.  iS.] 
Signed,  sealed  and  delivered  in  presence  of 

Eliza  a  Wayne  and  W.  Parker  White. 
State  of  Georgia,  Chatham  County : 

Clerks'  Office^  Superior  Court 

Personally  appeared  William  Parker  White,  a  subscribing 
witness  to  the  foregoing  instrument  of  writing,  who,  being 
duly  sworn,  deposeth  and  saith  that  he  was  present  and  did 
see  the  same  duly  executed  by  the  parties  thereto,  for  the 
purposes  therein  mentioned,  and  that  he  signed  the  same  as 
a  subscribing  witness  to  the  due  execution  thereof. 

W.  PARKER  WHITE. 

Sworn  to  before  me,  this  5th  March,  1840. 
EnwABD  G.  Wilson,  Dep.  Cf  Ar,  S.  C.  C.  C. 
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Recorded  5th  March,  1540,  in  County  Records,  Book  YY* 
folios,  1S2,  183,  184. 

exhibit  u. 

State  of  Georgia: 

This  indenture,  made  the  eighteenth  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  five,  be- 
tween Peter  Guerard,  of  Savannah,  gentleman,  of  the  first 
part;  Elizabeth  Haisl,  of  the  same  place,  spinster,  of  the 
second  part;  and  William  Parker  and  Robert  G.  Guerard, 
the  former  of  Savannah,  physician,  the  latter  of  South  Caro- 
lina, planter,  of  the  third  part,  witnesseth,  that  in  consldexo- 
tion  of  a  marriage  intended,  by  God's  permission,  to  be  had 
and  solemnized  between  the  said  Peter  Guerard  and  Elizr- 
Haist,  and  with  the  view  of  settling  and  securing  to  the  saia 
Peter  and  Eliza,  during  their  lives  and  to  their  issue,  the 
property,  both  real  and  personal,  which  the  said  Eliza  Haist 
is  now   possessed  of  and  entitled  unto  within  the  State  o: 
Georgia,  and  also  in  consideration  of  the  further  sum  of  three 
dollars  to  the  said  Eliza  Haist  and  Peter  Guerard  in  hand 
well  and  truly  paid  by  the  said  William  Parker  and  Robeit 
G.  Guerard,  at  and  before  the  sealing  and  delivery  of  these 
presents,  she  the  said  Eliza  Haist,  being  of  full  age,  and  with 
the  advice,   consent  and  approbation  of  her  said  intended 
husband,  I'eter  Guerard,  testified  by  his  being  a  parly  to  and 
executing  these  presents,  hath  granted,  bargained,  sold,  as- 
signed, transferred  and  conveyed,  and  by  these  presents  doti: 
grant,  bargain,  sell,  assign,  transfer  and  set  over  unto  the  savi 
William  Parker  aad  Robert  G.  Guerard,  all  that  plantatior. 
situate  at  White  Bluff,  containing  two  hundred  acres,  be  the 
same  more  or  less,  on  Vernon  river  and  known  by  the  name 
of  Wakefield ;  also  all  that  lot  with  the  buildings  iheieon  in 
the  city  of  Savannah,  known  by  the  number  five,  Wilming- 
ton Tything,  Derby  ward ;  also  all  those  seven  (7)  tracts  of 
land  in  the  counties  of  Liberty,  Glynn,  Wilkes  and  Waslv 
ington,  containing,  viz:  in  Glynn,  five  tracts   of  550,  500. 
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200,  1S5,  and  200  acres;  in  Washington,  one  tract  of 
450  pine  land;  and  in  Wilkes,  one  tract  of  400  acres  oak 
and  hickory  land,  and  one  unimproved  lot  in  the  town  of 
Siinbury,  together  with  their  improvements  and  appurtenan- 
ces; and  also,  all  the  following  negro  slaves,  viz.:  Peter, 
George,  Abraham,  Isaac,  Jacobs  Andrew,  Joe,  IMooser,  Pinder, 
Lavina,  Charlotte,  Celia,  Sarah,  Will  and  Quash,  fifteen  in 
number,  and  the  future  issue  of  the  females,  with  their  fu- 
ture issue  and  increase,  and  all  or  any  other  property  the  said 
Eliza  Haist  may  now  be  entitled  to,  real  or  personal,  unto 
the  said  William  Parker,  and  Robert  G.  Guerard,  their  heirs, 
executors,  administrators  and  assigns  forever.  In  trust,  nev- 
ertheless, to  and  for  the  sole  use,  benefit  and  behoof  of  the 
said  Eliza  Ilaist  and  Peter  Guerard,  during  their  natural 
lives  and  the  life  of  the  longest  liver  of  them,  and  from  and 
immediately  after  the  death  of  the  longest  liver  of  them,  to 
and  for  the  sole  use,  benefit  and  behoof  of  all  and  every  the 
child  and  children  of  the  said  Peter  Guerard,  upon  the  body  of 
the  said  Eliza  Haist  begotten,  share  and  share  alike,  if  more 
than  one,  ff  but  one,  then  to  that  one  alone,  free  from  any 
debts  or  incumbrances,  created  or  to  be  created,  by  the  said 
Peter  Guerard. 

In  witness  whereof,  the  said  parties  have  hereunto  inter- 
changeably set  their  hands  and  seals,  at  Savanah,  the  day  . 
and  year  first  above  written. 

ELIZABETH  HAIST,  [/>.  *?.] 
PETER  GUERARD,  [Z.  s!\ 
WILLIAM  PARKER,     [Z.  *?.] 

Sealed  and  delivered  in  presence  of  us,  the  words  "and 
all  or  any  other  property  the  said  Eliza  Haist  may  now  be 
entitled  to,  real  or  personal,'^  first  interlined  in  the  third  line 
from  the  bottom  of  the  second  page. 
George  Millen, 
Richard  M.  Stites,  N,  1\ 
Received  of  and  from  the  within  named  William  Parker 
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and  Robert  G,  Guerard,  the  sum  of  three  dollars  in  full  of 
the  consideration  within  specified. 

ELIZABETH  HAIST. 
Witness : 
Geo.  Millen, 
R.  M.  Stites,  Not.  Pub. 
Recorded  8th  August,  1807,  in  book  A.  A.  foiios  452,  459. 

exhibit  c. 
Georgia  : 

Know  all  men,  by  these  presents,  that  I,  William  Parker, 
of  Savannah,  in  the  State  of  Georgia,  aforesaid,  for  and  in 
consideration  of  the  sum  of  two  thousand  nine  hundred  dol- 
lars, to  me  in  hand  p^id,  at  or  before  the  sealing  and  delire- 
ry  of  these  presents,  by  Steele  White,  of  the  same  place,  (he 
receipt  whereof  is  hereby  acknowledged,  hath  bargained, 
sold  and  delivered,  and  by  these  presents  doth  bargain,  sell 
and  deliver  unto  the  said  Steele  White,  the  following  ne^o 
slaves,  to- wit:  Diana,  Thisbee,  Charles,  Nancy,  Rose,  Tom, 
Maria,  Bob  and  Noke,  together  with  the  future  issue  and  in- 
crease of  the  female  slaves.  To  have  and  to  hold  the  said 
several  negro  slaves  before  named  with  the  future  issue  and 
increase  of  the  female  slaves  unto  the  said  Steele  Wiiire,his 
executors,  administrators  and  assigns ;  in  trus^  nevertheless, 
to  and  for  the  only  use,  benefit  and  behoof  of  Mrs.  Elizabeth 
Guerard,  the  wife  of  Peter  Guerard,  of  Savannah,  for  and 
during  the  term  of  her  natural  life,  and  if  she  survive  the 
said  Peter  Guerard,  then  from  and  immediately  after  her 
death  to  the  child  or  children  which  she  may  leave  by  the 
said  Peter  Guerard,  to  them,  their  executors,  administrators 
and  assigns,  as  tenants  in  common.  And  if  the  said  Peter 
Guerard  should  survive  the  said  Elizabeth  Guerard,  then 
from  and  immediately  after  the  death  •(  the  said  Elizabeth 
Guerard,  to  and  for  the  only  use,  benefit  and  behoof  of  the 
said  Peter  Guerard  for  and  during  the  term  of  his  natural 
life,  and  then  from  and  after  the  death  of  the  said  Peter  Que* 
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rard,  to  and  for  the  only  use,  benefit  and  behoof  of  the  child 
or  children  of  the  said  Peter  Guerard  as  tenants  in  common^ 
tothem,  their  executors,  administrators  and  assigns;  and  in 
the  event  of  the  said  Peter  Guerard  dying  without  child  or  chil- 
dren living  at  his  death,  then  to  the  right  heirs  of  the  said 
Peter  Guerard,  or  to  such  person  as  he  by  his  last  will  and 
testament  may  dispose  of  the  said  negroes,  subject  to  the  life 
estate  of  the  said  Elizabeth  Guerard. 

In  witness  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals,  this  eighth  day  of  June,  one  thousand 
eight  hundred  and  fifteen. 

WM.  PARKER,        [Z.  &] 
STEELE  WHITE,  [L.  &] 

Seal(  J  and  delivered  in  the  presence  of 
>Vii.i.iAM  Davibs,  N.  p. 

Recorded  19th  October,  1852,  in  book  LL,  folios  406,407. 

Harden;  and  Williams,  for  plaintiflfin  error. 
Law,  Bartow  &  Lovel;  and  Jackson,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

[1.]  The  marriage  settlement  of  1805,  between  Elizabeth 
Haist  and  Peter  Guerard,  conveyed  the  entire  legal  estate  in 
the  real  and  personal  property,  to  Dr.  Parker,  the  trustee,  and 
then  declared  a  trust  in  favor  of  the  husband  and  wife  du- 
ring the  life  of  the  longest  liver  of  them,  with  remainder  to 
their  children,  without  using  words  either  expressly  confi- 
ning the  remainder  to  a  life  estate  in  the  children,  or  express- 
ly declaring  it  to  be  an  estate  of  inheritance  in  them.  It  was 
contended  that  this  settlement  having  been  executed  before 
our  statute  of  1821,  making  all  estates,  estates  in  fee  unless 
some  less  estate  be  expressly  limited,  and  using  no  words  of 
inheritance,  declared  a  trust  in  favor  of  the  children  for  their 
lives  only,  leaving  the  equitable  estate  which  would  remain 
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after  their  death,  as  a  rcsuUiiig  trust  to  the  original  owner, 
EUzabeth  Haist,  or  to  her  husband,  by  virtue  of  his  marital 
rights.  It  is  useless  to  consider  the  effect  of  the  settlement 
by  itself,  for  \vc  think  the  resulting  trust  is  completely  rebut- 
ted by  the  deed  of  1819,  between  the  same  parties.  In  1819, 
the  very  same  parties  bought  other  property  and  took  a  deed^ 
which  professes  to  declare  the  very  same  trusts  as  the  mar- 
riage settlement,  and  in  doing  so,  declares  a  trust  in  favor  of 
the  husband  and  wife  during  the  life  of  the  longest  liver  of 
them,  with  remainder  to  the  children  and  "  their  ter^"— 
pursuing  the  intent  of  the  marriage  settlement,  but  using  new 
language  which  shows  that  intent  to  have  been,  that  the 
equitable  fee  should  vest  in  the  children,  leaving  nothing  to 
result  to  anybody.  It  was  abundantly  shown  on  one  side  in 
this  argument,  and  not  disputed  on  the  other,  that  a  resulting 
trust  may  be  rebutted  even  hj parol  declarations  of  the  per- 
son in  whose  favor  it  would  otherwise  be  raised;  and  it  is 
effectually  rebutted  in  this  case  by  the  deed  of  1819.  The 
equitable  fee  went  to  the  children,  and  in  1820,  when  the 
wife  died,  her  estate  no  longer  needing  a  trustee  Xo  preserve 
it  from  the  marital  rights  of  her  husband,  the  whole  object 
of  the  trust  was  accomplished,  and  the  trust  itself,  therefore, 
terminated,  and  the  children  from  that  time  stood  clothed 
with  the  legal  and  equitable  fee  in  remainder,  subject  to  the 
life  estate  of  the  husband,  who  was  then  living.  One-lhird 
of  this  vested  legal  remainder  belonged  to  Mary  Emma  Gae- 
rard,  one  of  the  three  children,  and  passed  under  her  mar- 
riage settlement  with  Mr.  Adams.  Under  the  terras  of  that 
settlement,  when  Mrs.  Adgjns  died  in  1840,  leaving  no  issue, 
Mr.  Adams  was  entitled  to  the  whole  of  her  share  in  remain- 
der, and  on  the  death  of  the  life-tenant,  Mr.  Peter  Guerard, 
in  1S43,  was  entitled  to  it  in  possession  also. 

[2.]  Such  being  our  opinion  of  Mr.  Adams's  right,  we  are 
yet  constrained  to  hold  that  it  has  been  barred  by  the  statute 
of  limitations.  It  was  suggested  that  the  statute  could  not 
bar  him  if,  as  some  of  the  evidence  seemed  to  indicate,  Mr. 
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Robert  fiuerard  held  the  property  after  the  death  of  Mr.  Pe- 
ter Gaerard^  not  as  his  own^  but  as  the  property  of  the  6ue- 
rard  estate.  The  only  true  question  as  to  the  manner  of  his 
holding,  was  as  to  its  being  adverse  to  Mr.  ^dams.  The 
possession  of  a  person  holding  under  another,  is  adverse  to 
everybody  but  that  other  under  whom  he  holds.  There  was 
no  pretence  that  the  holding  was  under  Mr.  Adams,  and  it 
was  therefore  adverse  to  him.  It  was  also  suggested  that 
Mr.  Adams  could  not  be  barred,  because  he  was  mistaken 
as  to  the  legal  effect  of  the  facts.  It  was  said  that  equity 
will  relieve  from  a  mistake  of  law  as  well  as  from  a  mistake 
of  fact,  and  that  the  statute  does  not  begin  to  run  till  the 
discovery  of  the  mistake.  It  is  too  late  to  deny  in  this  Court, 
that  there  are  mistakes  of  law  as  well  as  mistakes  of  fact, 
which]|will  be  relieved  in  equity ;  but  I  apprehend  relief  was 
never  granted  from  such  a  mistake  as  this.  Those  mistakes 
from  which  relief  has  been  granted,  were  mistakes  which 
occurred  in  |[doing  something,  not  in  doing  nothing ;  they 
were  mistakes  of  action,  not  of  mere  inaction.  When  one 
has  contracted  or  acted  on  a  false  assumption  of  fact  or  of 
law,  equity  may  relieve  him  from  the  effects  of  the  action, 
and  will  not  begin  to  count  time  against  him  until  the  dis- 
covery of  the  mistake ;  but  where  he  has  simply  lain  still, 
under  a  mistaken  assumption  of  either  fact  or  law,  without 
having  ever  acted  at  all,  it  is  not  a  question  when  time  will 
begin  to  be  counted  against  his  relief,  but  it  is  a  case  where 
no  relief  will  be  granted  at  any  time  from  the  effects  of  his 
inaction.  One  of  these  effects  of  inaction,  is  the  loss  of  his 
right  by  the  statute  of  limitations.  The  truth  is,  that  the 
Courts  of  Equity,  in  administering  relief  from  fraud  and 
mistake,  a  class  of  relief  which,  in  its  original  at  least  was 
peculiar  to  them,  and  to  which  there  is  no  statutory  bar, 
have  adopted  a  bar  of  their  own,  and  in  fixing  it,  have  pro- 
ceeded on  a  different  principle  from  the  statutes  of  limita- 
tion.    The  statutes  in  cases  where  they  are  applicable,  count 
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tiOft^.  (torn  the  beginniog  of  the  cause  of  action,  and  in  such 
c|U|€is^  Courts  of  Equity  apply  the  statutes  in  their  aetaal 
t^f ms,  hut  in  cases  of  relief  fropi  iraud  and  mistake  there  i3 
noi  statute  of  limitation  applicable  to  the  class  of  casesi  aad 
Courts  of  Equity,  in  adopting  a  bar  for  that  class  of  csses^ 
count  time,  not  from  the  perpetration  of  the  fraud  or  the  oc- 
eurienceof  the  mistake,  (when  the  cause  of  aeiioo  for  relief 
begins,)  hut  from  the  discovery  of  the  fraud  or  mistake.    But 
still  the  ^question  remainis,  whether  it  is  such  a  mistake  as 
will  put  a  Court  of  Equity  in   motipn.    When  once  in  mo- 
tion, it.  will  relieve  and  will  count  time  only  Irom  the  dis- 
c6TBry  of  the  miatake;  but  it  is  only  a  mismke  on  which 
thnre  has  been  action,  that  will  put  it  in  motion.    Mere  inac- 
tion, in  a  case  where  the  statute  makes  it  a  bar,  is  a  bar  in 
eqnily,  as  well  as  at  common  law*    I  apprehend  there  is  no 
ease,  certainly  no  case  was  produced  in  this  argument,  where 
aOomrt  of  Equity  has  relieved  a  party  from,  the  ^>pesaiion  of 
tbe.statnie,  where  the  bar  had  attached,  before  the  case  was 
brought  in  some  shape,  into  a  Court  of  common  law- or  the 
Conrt  of  Equity.    Courts  of  Equity  do  not  hesitate  to  pro- 
tact  a  right  which  has  become  barred  by  the  statoie  of  limi- 
tations during  the  pendency  of  the  same  subject-matter  in 
the  Court  of  Equity,  but  to  relieve  from  the  bar  where  Ubs^ 
attached  before  the  matter  is  introduced  into  either  Court, 
wteuld  be  to  set  the  statute  aside.    But  it  was  further  sud, 
that  the  staauory  period  applicable  to  this  case,  is  tweaty 
years,  and  not  seven  and  four  years.    The  marriage  settle- 
ment between  Mr.  Adams  and  his  wife,  directs  the  traslse^ 
in  the  contingency  which  happened,  to  convey  the  estate  to 
Mr.  Adams  at  the  death  of  his  wife,  a|id  it  was  conlended 
that  the  trustee  by  signing  as  a.party,  promised  to  make  that 
conyeysnce,  and  so,  was  under  an  obligation  under  seal,  ta 
do  so     We  think  there. was  no  need  for  a  coaveysnce Inm 
th^  trustee  to  Mr.  Adam^;  that  the  marriage  settlement;  itself 
operated  as  a  conveyauce ;  and    that  there  being  nothing 
ntefitul  to  be  done  by  a  trustee,  th^^re  was  noiking  to  be 
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done,  and  that  the  office  of  trustee  was  ended  by  the  death 
of  Mrs.  Adams.    We  think  that  the  marriage  settlement  it- 
self, operating  as  a  conveyance  to  Mr.  Adams,  has  eirety 
efiect  which  could  possibly  be  produced  by  the  conveyance 
which  it  directs  the  trustee  to  make,  and  that  there  was  there- 
fore no  need  for  the  conveyance  by  the  trustee.    The  case  of 
Edmondson  vs.  Dyson^  2  Oa.  Rep. page  S07,  was  cited  as  au- 
thority, to  show  that  wherever  there  is  a  direction  in  one 
conveyance  that  the  trustee  named  in  it,  shall  make  another 
conveyance,  he  must  do  so,  and  that  his  office  of  trustee  will 
continue  until  he  does  bo^  whether  the  second  conveyance 
will  or  not  produce  any  different  effect  from  what  would  be 
produced  by  the  original  conveyance,  operating  itself  as  the 
conveyance  which  it  directs.    The  decision  is  very  far  from 
going  to  such  an  extent,  nor  has  any  decision  gone  so  ftr. 
The  case  was  a  devise  to  Dyson  fn  trust,  to  hold  for  Rake- 
straw  during  his  life,  and  then  to  convey  to  Rakestraw's 
heirs  at  law  in  fee.    The  question  was  whether  the  rule  in 
Shelley's  case  applied,  uniting  both  estates  in  Rakestraw,  or 
whether  the  heirs  at  law  should  take  the  estate  expressed  for 
tbem,  as  purchasers.    The  rule  in  Shelley's  case  does  not 
allow  the  ancestor  to  take  a  life  estate,  and  his  heirs  at  law 
to  take  a  remainder  in  fee  by  the  same  instrument^  but  does 
not  prohibit  the  ancestor  from  taking  a  life  estate  from  one 
insttument,  while  the  heirs  at  law  take  the  remainder  in  fee, 
from  another  instrument.    Where  the  same  instrument  con- 
veys both  the  estates,  the  rule  unites  them  both  in  the  first 
taker,  but  where  one  instrument  conveys  one  estate  and 
another  instrument  conveys  the  other,  the  nile  produces  no 
such  union,  but  leaves  the  ancestor  and  the  heirs  to  take^ 
each  the  estate  which  is  expressed  for  him  by  the  instrument 
in  his  own  favor.    The  Court  held,  that  the  trustee  should 
execute  the  conveyance  in  that  case,  in  favor  of  the  heirs  at 
law,  because  the  heirs  could  claim  under  that  conveyance,  if 
made  as  directed,  and  dtfeat  the  rule^  while  if  they  were  left 
to  claim  under  the  will,  they  and  their  ancestor  would  be 
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claimant's  under  the  same  instrument,  and  the  rule  would 
apply  and  cut  them  off  from  the  estate  expressed  for  them  in 
the  will.    The  conveyance  in  that  case  was  certainly  thought 
by  the  Court  to  have  a  very  important  effect^  different  from 
the  effect  of  leaving  the  heirs  to  claim  under  the  will  \  and 
it  was/or  its  effect,  that  the  Court  ordered  the  (rustee  (o  exe- 
cute it.    If  the  Court  had  thought  that  the  will,  operating  as 
a  conveyance  to  the  heirs,  would  have  produced  the  ^omt 
^ect  as  the  conveyance,  which  the  will  directed  to  be  made 
in  their  favor,  the  conveyance  would  not  have  been  ordered, 
for  that  would  have  been  to  order  a  thing  useless  and  o(  no 
effect.    Chancery  dispenses  with  useless  things,  and  termin- 
ates the  office  of  the  trustee  the  moment  that  nothing  of 
effect  remains  for  him  to  do,  and  leaves  the  use  to  be  execu- 
ted by  the  statute  of  uses,  uniting  the  legal  title  and  the  use 
together.    The  Courts  of  Equity  never  interfere  with  the  exe- 
cution of  the  use  by  the  statute,  unless,  or  any  longer  than, 
there  is  something  for  the  trustee  to  do,  which  being  done, 
will  produce  a  different  result  from  the  statute.    If  A.  should 
convey  to  B.,  in  trust  that  B.  should  convey  the  same  title  to 
C,  in  trust  that  C.  should  convey  the  same  title  to  D.,  and  so 
on  to  Y.,  in  trust  that  Y.  should  convey  the  same  to  Z.,  here 
the  first  conveyance  would  raise  a  use  in  favor  oi  Z^  and 
equity  would  leave  the  statute  to  execute  it  at  once,  by  uni- 
ting the  legal  title  with  it.    If  all  the  intermediate  conveyan- 
ces should  be  made  as  directed,  they  would  produce  at  last 
the  precise  result^  which  would  be  produced  by  the  statute 
without  them.    Equity  therefore  simply  leaves  the  statute  to 
do  its  work,  and  dispenses  with  the  intermediate  conveyan- 
ces, thus  arriving  at  the  same  end  by  a  nearer  road.    So  in 
Mr.  Adams's  case,  the  marriage  settlement  did  not  in  terms, 
convey  to  him  at  the  death  of  his  wife  without  issue,  but  by 
directing  a  conveyance  to  him  in  that  event,  it  raised  a  use 
in  his  favor,  and  the  effect  to  him  was  precisely  the  same, 
whether  the  trustee  retired  from  the  same  at  her  death,  leaving 
the  statute  to  execute  the  use  by  clothing  him  with  the  le^al 
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title  as  well  as  the  use^  or  the  trustee,  executed  the  conve7- 
ance  which  would  have  done  only  the  same  thing.  There- 
fore^ the  marriage  settlement  itself  operated  as  a  conveyance 
to  him,  the  moment  his  wife  died,  the  trustee  then  retired 
forever  from  the  scene,  and  Mr.  Adams  stood  clothed  with 
the  legal  and  beneficial  interest  by  operation  of  law.  His 
estate  was  one  in  remainder,  but  his  right  of  action  to  reduce 
it  into  possession  arose  as  soon  as  the  life  tenant  died  in 
1843,  and  the  Guerards  took  adverse  possession.  Not  hav- 
ing asserted  his  right  in  the  personalty  within  four  years,  nor 
in  the  realty  within  seven  years,  we  think  his  right  in  all  is 
baned  by  the  statute  of  limitations.  The  statute  being  con- 
clusive in  the  case  without  regard  to  the  original  right,  the 
judgment  is  affirmed. 

Judgment  affirmed. 


Isaac  Mo7£,  et  al,  plaintifis  in  error^  vs.  John  Kittbxix, 

administrator,  defendant  in  error. 

An  inttrument  conveying  property  inprtstiui,  and  hAviog  all  the  requisites  of 
a  deed,  and  delivered  by  the  maker  to  the  Clerk  to  be  recorded  as  such,  is  not 
testamentary  in  its  character,  notwithstanding  it  declares,  that  the  property 
ia  not  to  go  into  the  possession  of  the  donees  till  the  death  of  the  donor;  es- 
pecially as  the  paper,  would  be  ioeflectual  as  a  will,  being  attested  by  two 
-witnesses  only. 

Trover,  from  Washington  county.    Tried  before  his  Hon- 
or, W.  \V.  Holt,  at  March  Term,  1859. 

This  was  an  action  of  trover,  by  John  Kittrell,  as  admin- 
istrator of  Noah  Kittrell,  deceased,  against  Isaac  Moye,  and 


6lS  SUPREME  COURT  OF  GEORGIA. 


Moye  et  al.  vs.  Kittrell,  adin'r. 


Others^  for  cer4ain  negroes  and  other  things,  alleged  to  be  the 
property  of  said  deceased,  at  the  time  of  his  death. 

At  the  trial,  plaintiff  offered  in  evidence  his  letters  of  itd- 
ministration,  proved  that  the  property  in  controversy  was  in 
the  possession  of  said  Noah  at  the  time  of  his  death,  and 
that  it  had  subsequently  been  converted  by  defendants,  who 
had  it  in  possesion  at  the  commencement  of  the  suit 

The  defendants  claimed  the  property  under  the  ibllowiDg 
instrument,  executed  by  the  said  Noah  Eittrellin  his  life- 
time, and  which  they  offered  in  evidence  in  support  of  their 
title,  viz: 

^'  To  all  whom  it  may  concern :  Enow  ye,  that  I,  Noah 
Kittrell,  senior,  of  the  county  of  Washington,  and  State  of 
Georgia,  in  consequence  of  the  love,  good  will  and  affection 
which  1  have,  and  do  bear  towards  my  daughters  of  the  said 
county,  and  State  aforesaid,  do  by  these  presents,  freely  give 
and  grant  unto  my  four  daughters,  viz :  Sarah  Forbs,  Nicey 
Kittrell,  Nancy  Kittrell,  and  Rachel  Brantly,  their  heirs,  ex- 
ecutors and  administrators,  all  and  singular  my  whole  estate 
that  I  now  possess,  consisting  of  my  negro  woman  Hetty, 
negro  boy  Benjamin,  negro  girl  Phillis,  negro  boy  Peter,  and 
stock  of  all  kinds,  consisting  of  horses,  cattle  and  hogs,  tools 
of  all  descriptions,  household  and  kitchen  famiture,  with 
the  exception  of  my  bed  and  furniture,  which  I  give  to  my 
daughters,  Nicey  and  Nancy,  to  be  equally  divided  between 
them,  I  also,  give  my  grand-daughter  Ellen  J.  Massey,  fifty 
dollars  in  cash;  said  property  to  go  into  the  possesion  of 
said  heirs  at  my  death.  Signed  by  my  own  hand  before 
proper  witnesses,  and  bearing  date  the  3d  day  of  February, 
1853.  To  have  and  to  hold  all  the  said  named  property  to 
them,  the  said  Sarah  Forbs,  Nicey  Kittrell,  Nancy  Kittiell, 
Rachel  Brantly,  and  Ellen  J.  Maasey,  their  heii^  executOTS, 
administrators,  assigns,  absolutely,  without  any  manner  of 
condition  whatever. 
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In  wiioees  whereof,  I  hatre  hefeimto  eet  my  hand  and  seal^ 
this  third  day  of  Febroary,  1853. 

(Signed,)  NOAH  KITTRELL,  [Z.  «] 

Signed,  sealed  and  deciared  in  presence  of  us, 
Isaac  Afo7£, 
John  Ivbt,  i/".  P.*' 

This  paper  had  been  duly  recorded  in  the  office  of  the 
Clerk  of  the  Superior  Court  of  Washington  county,  14th 
Februaiy,  1853. 

To  the  introduction  of  this  paper  in  theeYidenee,  counsel 
for  plaintiff  objected  on  the  ground  that  it  was  a  testamenta- 
ry paper  and  should  first  be  established  and  admitted  to  pro- 
iMite  as  a  will,  in  the  Court  of  Ordinary,  before  it  could  be 
received  in  evidence  here. 

The  presiding  Judge,  after  argument,  sustained  the  objec- 
tion and  rejected  the  paper,  holding,  that  it  was  a  will,  and 
as  such,  not  admissible  in  evidenee,  until  it  was  first  admil* 
ted  to  record  and  probate  in  the  Court  of  Ordinary. 

To  which  ruling  and  decision,  counsel  for  defendants  ex- 
cepted. 

J.  S.  Hoox,  for  plaintifis  in  eiTor. 
W.  S.  Rockwell,  contra. 

By  the  Court. — Ltthpkin  J.  delirering  the  opinion. 

The  only  question  we  find  it  necessary  to  decide  in  this 
case  is,  whether  the  paper  offered  by  the  defendants  as  evi- 
dence of  their  title  for  the  property  sued  for,  is  a  will  or  a 
deed? 

By  it  the  intestate  of  the  plaintiff  declares  that  he  freely 
gave  and  granted  to  the  defendants,  all  of  the  property  which 
he  then  possessed,  with  the  exception  of  his  bed  and  furni- 
ture, which  he  gave  to  two  of  his  daughters,  and  fifty  dollars 
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in  cash  to  a  grand-daughter,  ^'  to  go  into  their  posaeraoa  at 
his  death.''  To  have  and  to  hold  abselmely,  without  aoy 
manner  of  condition  whatever. 

The  instrument  was  attested  by  two  witnessesy  one  of  them 
being  a  justice  of  the  peace,  and  was  recorded  eleven  days 
after  its  execution,  being  handed  to  the  Clerk  by  Noab  Kit- 
trell,  senior,  the  maker ;  and  this  has  been  held  repeatedly  to 
be  tantamount  to  a  delivery  to  the  party  himselC 

The  form  of  the  instrument  is  that  of  a  deed.  And  the 
form  is  evidence  of  the  intention  of  the  maker.  But  inde- 
pendent of  this,  and  of  the  outside  testimony,  wfakh  was 
rejected  by  the  Court,  by  putting  it  upon  record,  the  ma* 
ker  manifested  hisjpurpose  to  part  with  the  title  to  the  prop- 
erty, and  to  make  the  paper  irrevocable.  The  only  leserra- 
tion  is,  that  the  property  was  not  to  go  into  theposseBnon  of 
the  donees  till  the  death  of  the  donor.  It  has  been  dedded 
more  than  once  by  this  Court,  that  it  was  competent  for  ihe 
donor  to  reserve  a  life  estattj  in  the  property  conveyed,  with- 
out making  the  paper  testamentary.  A  reservation  of  the 
possession  merely,  is  not  equal  to  a  life  estate. 

If  the  words  were  doubtful,  we  should  incline  to  that  con- 
struction, which  would  support  the  instrument  And  Hds 
can  be  done  only  by  holding  it  to  be  a  deed.  Fot  as  a  will^ 
it  must  fail,  wanting  the  necessary  attestation. 

But  we  are  not  under  the  necessity  of  resorUng  to  this 
principle.  This  is  a  stronger  case  than  many  which  hare 
been  adjudged  by^this  Court  to  be  deeds. 

We  are  constrained  therefore  to  reverse  the  judgment  of 
the  Circuit  Court. 


Judgment  reversed. 
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James  M.  C.  Pahhsll,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

[1.J  Upon  on  application  iot  oontiiiuance  by  the  aceased,  althoagh  the  Court 
determinea  the  showing  a  good  one,  yet  if  counsel  for  the  State  admit  in 
writing  the  facts  expected  to  be  proved  by  the  absent  witnesses  before  the 
case  is  aetnally  continued,  it  is  no  error  for  the  Court  then,  to  refuse  to  con- 
tinue the  casci  and  proceed  with  the  trial. 

[2.]  When  the  jury  have  been  selected  to  try  the  cause,  and  four  of  them 
sworn,  and  one  of  the  remainiog  jurors  excused  by  the  Court  for  sick- 
ness, it  is  not  error  {d  the  Court,  after  causing  the  panel  to  be  filled,  to  require 
the  list  again  to  be  stricken  over,  and  the  cause  to  proceed. 

[3.]  It  is  not  ntcetsary  or  proper  to  declare  a  mistrial  on  account  of  the  sick- 
ness and  excuse  of  one  of  the  selected  jurors,  unless  the  jury  have  been 
previously  charged  with  the  case. 

[4.]  To  entitle  a  party  to  the  benefit  of  a  written  admission  of  what  an  absent 
witness  would  prove,  were  he  present,  it  must  be  put  in  evidence,  and  read 
to  the  jury,  by  the  party  claiming  the  benefit  of  it. 

[5.]  The  presumptions  arising  against  an  accused,  from  the  fact,  that  a  negro 
was  seen  to  go  into  his  store  house  after  nine  o'clock  at  night,  and  before 
day  break  in  the  morning,  with  an  empty  bottle,  and  coming  out  directly  af- 
ter, with  the  bottle  filled  with  whiskey,  cannot  be  rebutted  by  the  Act  that 
the  owner  knew  that  the  negro  was  in  and  permitted  it;  or  that  the  overseer 
was  present,  saw  him  enter  and  permitted  him  to  do  so  j  or  firom  the  fact  that 
the  vrife  of  the  accused,  and  perhaps  a  boy,  were  in  the  house  with  the  ac- 
cused at  the  time. 

Indictment,  in  Burke  Superior  Court  Tried  before  Judge 
Holt,  at  May  Terra,  1859. 

The  plaintiff  in  error  was  indicted  for  furnishing  liquor  to 
a  slave  contrary  to  law.  The  State  having  announced  ready 
for  trial,  the  defendant  moved  for  a  continuance,  on  account 
of  the  absence  of  two  witnesses.  This  motion  was  support- 
ed by  the  affidavit  of  defendant,  as  to  what  he  expected  to 
prove  by  the  absent  witnesses,  &c.  The  Court  ruled  th^ 
showing  sufficient  cause  for  a  continuance.  Whereupon,  the 
counsel  for  the  State  made  and  submitted  an  admission  in 
writing,  of  the  fact  proposed  to  be  proved  by  the  absent  wit- 
nesses, viz :  That  *'  on  the  day  before  and  the  day  after  the  al- 
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leged  offence,  defendant  had  no  liquor  of  any  kind  in  his  stolen" 
and  upon  this  admission,  moved  for  and  insisied  upon  a 
trial  of  the  case.  Defendant  objected  on  the  ground  that 
the  admission  was  not  sufficient  to  force  him  to  a  trial,  and 
that  the  Act  relating  to  such  admissions,  does  not  appijr  to 
criminal  cases.  The  Court  overruled  the  objection  and  ruled 
the  defendant  to  trial;  to  which  decision  heeie^pted* 

After  the  jury  was  stricken  and  four  of  them  sworn,  one 
of  the  jurors  selected,  informed  the  Court  that  he  was  too 
sick  to  try  the  case;  whereupon  he  was  discharged^  and 
counsel  were  asked  by  the  Court  if  they  could  not  agree  up- 
on another  juror.  Counsel  for  defendant  proposed  to  sub- 
stitute  one  who  had  been  stricken  by  the  State,  which  propo- 
sition the  Attorney  General  declined.  Defendant's  counsel 
then  moved  that  the  Court  should  declare  a  misHial,  which 
the  Court  refused  to  do,  bat  ret|uired  counsel  to  strike  ajmy 
from  the  same  panel^  another  name  being  added  thereto  in 
lieu  of  the  juror  who  was  sick.  To  which,  rulings  and  de« 
cisions  counsel  for  the  defendant  excepted. 

In  the  progress  of  the  tfial^  the  presiding  Judge  held  that 
the  defendant  was  not  entitled  to  the  benefit  of  said  admis- 
sion, unless  he  offered  it  as  evidence  in  his  behalf  and  there- 
by thus  depriving  defendant  of  the  conclusion.  To  which 
decision  defendant  excepted. 

The  evidence  on  the  part  of  the  State  was,  that  the  slave 
went  into  defendant's  shop  or  store-house,  between  nme 
o'clock  at  night  and  day-break,  and  thisit  he  went  in  with 
an  empty  bottle  and  came  out  with  it  filled  wilhwhiakdy. 
The  defendant,  and  his  wife,  and  perhaps j  a  boy,  were  ui  the 
house  at  the  time.    That  the  slave  went  in  mA  obtldned  the 
liquor  wkb  the  knowledge  of  his  owner  and  orerseer,  of  his 
intenftion  so  to  do,  and  that  the  overseer  was  presMt  aftd 
p^rfiaitted  him  to  go  in  for  that  purpose.    Upon:  tfii^evidblioe^ 
theOMrt  charged  the  jury^  that  the  presmiiptioa'ami6^ 
ft#m  tho  shite  being  in  the  ^ore  at  the  time  of*  nighl^  was 
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agnmt  the  defendant,  and  that  presumption  t^ould  not  be 
Tebntted,  nnless  it  appeared  that  the  stare  was  sent  by  hit 
owner,  overseer  or  employer,  and  the  knowledge  and  cen« 
sent  of  the  owner  and  overseer  did  not  remove  said  pre«- 
snmption.    To  which  charge  defendant  excepted. 

MtLLsas  &  Jackson,  for  plaintiff  in  error. 
Attorney  General,  contra. 

By  the  Court. — Lyon  J.  delivering  the  opinion. 

[L]  The  object  of  the  continuance  was,  to  procire  the 
testimony  of  the  absent  witnesses.  The  Attorney  General 
having  admitted  in  writing,  what  the  prisoner  exppct**d  to 
prove  by  the  absent  witnesses,  such  continuance  ceased  to 
be  necessary,  and  the  Cotirt  was  right  in  refusing  to  Irt  the 
case  be  continued,  although  previous  to  the  admission,  he 
thought  the  showing  good;  the  record  not  disclosing  the 
fact,  that  the  case  had  already  been  continued;  and,  if  it 
had,  we  do  not  know  that  such  fact  would  make  any  differ- 
ence, nnless  the  action  of  the  Court  had  in  some  way  opera* 
ted  to  the  surprise  or  injury  of  the  defendant. 

[3.]  After  one  of  the  selected  jurors  had  been  excused  on 
account  of  sickness,  it  was  not  irregular  in  the  Court  to  cause 
the  excused  juror^s  place  to  be  supplied,  the  list  stricken  over, 
and  the  trial  to  proceed. 

[a]  Neither  should  the  Court  have  ordered  a  mistrial  un- 
der the  circumstances,  as  the  jury  had  not  been  charged 
with  the  cause. 

[4.]  If  the  plaintiff  in  error  attached  any  importance  to 
the  facts  expected  to  be  proved  by  the  absent  witnesses,  as 
admitted  in  writing  by  the  Attorney  General,  he  should  have 
introduced  and  read  the  admission  to  the  jury  as  evidence 
of  those  liMta;  that  admtisibn  stood  in  plHceof  the  witnesses. 
It  was  his  right  to  use  it,  and  at  evidenee.    Havfnjjf  fiitted 
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to  do  so,  the  facts  contained  therein  were  not  before  the  juiy, 
and  they  could  not  entertain  them.  Hence  the  defendant 
was  not  entitled  to  [its  benefits/  for  the  sole  reason  that  he 
did  not  put  it  in  evidence, 

[5.]  The  evidence  on  the  trial  having  disclesed  the  fact, 
that  the  slave  went  into  defendant's  shop,  or  store-house^  af- 
ter nine  o'clock  at  night,  and  before  daybreak  in  the  morn- 
ings with  an  empty  bottle,  and  came  out  with  the  same  filled 
with  whiskey,  the  presumption  of  the  guilt  of  the  accused, 
arising  from  these  facts,  could  not  be  rebutted  by  the  facts, 
that  the  slave's  owner  knew  that  the  negro  was  going  there 
for  that  purpose,  and  permitted  him  to  do  so ;  or  that  the 
overseer  of  the  negro  was  present,  saw  the  negro  enter  and 
permitted  him  to  do  so ;  nor  that  the  wife  of  the  prisoner, 
and  perhaps,  a  boy,  were  in  the  house  with  (he  accused  at 
the  time,  unless  the  negro  was  sent  by  the  owner  or  overseer 
for  the  whiskey ;  so  there  was  no  error  in  the  charge  of  the 
Court 

Judgment  affirmed. 


John  James,  plaintiff  in  error,  vs.  Dixon  Kerbt,  defendant 

in  error, 

[1.]  The  contents  of  e  judgment  or  decree,  rendered  in  the  Cottrtf  of  aaother 
Statet  oaanot  be  proven  hj  paroL 

[2.J  Teetimoay  will  be  r^'eeted,  unlets  iu  relevnney  is  made  to  sppctf • 

[3.]  The  sayings  of  the  former  owner  are  inadmissible  to  prejudice  iKe  UUe 
conyejed,  if  made  subsequent  to  the  time  w^en  the  title  and  propertj  are 
parted  with. 


Trover,  in  Richmond  Superior  Court.    Tried  befoie  Judge 
Holt,  at  October  Term,  1659. 
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This  was  an  action  of  trover,  brought  by  Dixon  Kerby, 
against  John  James,  for  the  recovery  of  a  negro  man  slave, 
named  Valentine. 

In  the  progress  of  the  trial,  the  defendant,  amongst  other 
things,  in  support  of  his  title,  relied  iipon  and  introduced  in 
evidence,  a  bill  of  sale  for  said  slave  to  him  by  Mary  Matil- 
da Langston,  dated  11th  January,  1854.  Plaintiff  in  reply 
to  this  evidence,  proposed  to  prove  the  sayings  and  declara- 
tions of  said  Mary  Matilda,  as  to  the  consideration  of  said 
bill  of  sale;  said  declarations  made  after  the  date  of  the  bill 
of  sale.  To  the  introduction  of  this  evidence,  defendant  ob- 
jected. The  Court  overruled  the  objection  and  received  the 
evidence,  and  counsel  for  defendant  excepted.  The  proof 
upon  this  point  was,  that  said  Mary  Matilda  had  said  that 
there  was  no  consideration  for  the  bill  of  sale  executed  by 
her  to  defendant,  but  that  the  understanding  between  her 
and  defendant,  was,  that  he  should  defend  the  title  to  the 
slave,  and  if  successful,  they  were  to  share  or  divide  equally 
said  slave  or  his  value. 

In  the  further  progress  of  the  cause,  plaintiff  offered  to 
prove  that  certain  notes  made  by  him  to  John  Kerby,  deceas- 
ed, had  been  sued  for  in  a  Court  of  Equity,  in  the  State  of 
South  Carolina,  in  the  name  of  one  Simon  Ward,  and  a  de- 
cree rendered  in  said  equity  suit,  ordering  said  notes  to  be 
delivered  up  to  the  representatives  of  John  Kerby,  deceased. 
To  the  introduction  of  this  testimony,  counsel  for  defendant 
objected,  on  the  ground,  that  the  judgments  and  decrees  of 
the  Courts  of  another  State,  could  not  be  proved,  or  given  in 
evidence  in  this  way ;  and  further,  because  said  testimony 
-was  irrelevant.  The  presiding  Judge  overruled  the  objection, 
and  admitted  the  testimony,  and  counsel  for  defendant  ex- 
cepted. 

The  jury  found  for  the  plaintifE  Whereupon,  counsel  for 
defendant  tendered  their  bill  of  exceptions,  assigning  as  error 
the  rulings  and  decisions  above  excepted  to. 
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MiL|i£B$  &  J:ackson;  J.  C.  &  C.  Snsad,  for  plaintiff  in 
error. 

Ed.  J.  Walker,  contra. 

By  the  Ceurt^-^hxmBKUx  J.  delivering  the  opinion. 

Was  the  testimony  of  James  McNair  admissible? 
It  was  offered  and  allowed,  toprere  thai  certsun  notes, 
made  by  the  plaintiff  to  John  Kerby,  deceased,  had  been 

sued  for  in' South  Carolina,  in  the  name  of  Simon  Ward. 

t 

and  bad  been  deqreed  to  be  tlelivered  up  to- the  representa- 
tiyes  of  the  said  John  Eerby. 

Parol  evidence  cannot  be  received  to  prove  the  contents 
of  a  record  ia^  a  judicial  proceeding.  This  can  only  be  done 
by  an  exemplification  properly  certified.  Besides,  there  is 
no  tiestimony  in  the  bill  of  exceptions,  connecting  the  proof 
tradered  with  the  case  tried.  And  hence,  for  anything  which 
appears  before  us,  it  is  clearly  objectionable^  on  the*  ground 
of  irrelevancy. 

The  sayings  of  Mary  Matilda  Langston,  the  vendor  of  the 
defendant,  were  permitted  to  go  to  the  jury,  aber  she  parted 
with  the  title  to  the  negro  in  dispute,  to  the  effect,  that  James, 
the  defendant,  paid  nothing  for  the  slave ;  and  that  this  was 
a  speculative  lawsuit,  in  which,  if  successful,  she  was  to 
share  the  profits. 

We  have  repeatedly  held,  that  the  declarations  of  a  party, 
after  parting  with  the  property,  are  inadmissible  to  prejudice 
the  title  of  one  claiming  under  the  declarant 

Judgment  reversed. 


SAVANNAH,  JANUARY  TERM,  1860.        687 

Clayton  &.  Keaoady  vs.  O'Conncr. 


Clatton  &  Kbnn ADT,  plaintiffi  ia  error,  vs.  Francis  CFCon- 

mjiu,  defendant  iu  error. 

Where  one  persoa  sells  a  note  to  another,  representing  it  to  be  good,  and  know* 
ing  it  to  be  worthless,  the  pnrchnser,  when  he  discovers  the  fraud,  may  re- 
soiad  the  trade  by  tendering  back  the  note,  and  after  doing  so,  ia  no  longer 
responsible  for  the  use  of  proper  means  to  collect  the  note. 

Case^  in  Richmond  Superior  Court.  Decision  by  Judge 
Holt,  at  October  Term,  1859. 

This  was  an  action  on  the  case,  brought  by  Clayton  &  Ken- 
nady  against  Francis  O'Conner,  for  falsely  and  fraudulently 
negotiating  and  selling,  for  value  received,  to  plaintiffs,  a 
pfomi.vsdry  uote  on  one  John  C.  Carmichael,  and  represent- 
ing that  said  Carmichael  was  solvent,  and  able  to  pay  said 
note,  which  representation  was  false — the  said  Carmichael, 
at  the  time  of  said  transfer,  being  insolvent,  and  utterly  un- 
able to  pay  said  note,  and  which  fact  was  well  known  to  de- 
fendant at  the  time. 

The  following  is  a  copy  of  the  note  negotiated: 

"  Augusta,  Georgia,  Oct  8th,  1856. 
i^SOO.    Ninety  days  after  date,  I  promise  to  pay  to  the  or- 
der of  D.  T.  Smith,  eight  hundred  dollars,  at  either  bank  in 
this  city,  for  value  received. 

(Signed)  JOHN  C.  CARMICHAEL. 

Endorsed  in  blank,  "  D.  T.  Smith." 

Evidence  for  Plaintiffs. 

^,  IV.  ^a//on  testified :  That  he  lives  with  plaintiffs  as 
book-keeper.  On  the  4th  December,  1856,  defendant  came 
into  plaintiffs'  store  between  12  o'clock,  M«,  and  2  o'clock, 
P.  M.,  and  offered  to  sell  them  a  note  on  John  C.  Carmichael 
and  payable  to  the  order  of  one  D.  T.  Smith,  and  endorsed 
by  Smith  in  blank,  for  jt800  00  \  said  note  dated  8  Oct,  1856, 
and  payable  ninety  days  after  date.     After  some  conversa- 
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^LftoD,  one  of  the  plaintiflfe,  told  witness  to 

tioii^^^^  I  qo  the  Mechanics  Bank  foT  ^762  50.    Clayton 

df^^^jaottoendoTse  the  note;  defendant  said  that  his 

told^^^'^  0ffiske  the  .note  no  better;  that  Carmichael  was 

/;^^  T^gi2jrman  in  the  city  of  Augusta,  and  would  pay 

itsg^    .  fliaturity.    Defendant  took  the  check  and  left  the 

^^ witness  and  plaintiff  learned  a  very  short  time  after- 

sto^^[  ^0  the  same  day^  that  Carmichael  had  Med ;  defend- 


^^^^  in  South  Carolina ;  plaintiffs  sent  to  the  bridge  and 
.'j  not  find  him ;  the  check  was  paid  by  the  Mechanics 


else 


here  to  intercept  defendant  before  he  got  over  the  river, 


f, .  tvvo  or  three  days  afterwards  plaintiffs  sent  witness 

r  to  see  defendant,  who  resides  seven  or  eight  miles  in 

^h  country,  to  return  him  the  note,  or  get  his  endorsement 

^  jt  or  the  money ;  witness  offered  to  return  the  note  to  de- 

r  ndant  and  take  back  the  money,  or  for  defendant  to  en- 

/forse  the  note,  but  he  would  do  neither ;  told  defendant  that 

^^finichael  had  failed  when  he  passed  the  note  to  plainti&, 

and  that  it  was  worthless;  defendant  said  he  did  not  make 

child's  bargains. 

Cross-Examined. — The  note  was  turned  over  to  L.  D.  Lal- 
lerstedt,  Esq.,  to  be  put  in  suit,  and  was  in  his  hands  at  its 
maturity;  witness  did  not  call  on  Carmichael  for  payment; 
don't  know  whether  he  ever  was  called  on ;  Carmichael  failed 
two  or  three  days  before  defendant  sold  the  note  to  plaintiffs^ 
but  his  failure  was  not  generally  known;  witness  nor  plain- 
tiffs did  not  know  it  until  an  hour  or  two  after  the  trade ; 
considers  the  note  worthless ;  neither  Smith,*  the  endorser, 
nor  Carmichael,  responsible  or  solvent ;  Carmichael  was  in 
good  credit  up  to  the  date  of  his  failure,  and  did  a  lai^  bu- 
siness ;  plaintiffs  had  dealt  in  paper  with  his  endorsement, 
at  a  discount,  before ;  had  some  on  hand  at  that  time,  but  it 
was  subsequently  arranged  by  ;the  makers ;  witness  heaid 
John  C.  Kennady  say  he  met  defendant  in  the  street  that  day 
before  the  trade  was  made. 

Charles  J.  Goodurin  testified:  That  he  was  a  clerk  in  the 
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istore  of  Lallerstedt  &  Deming;  on  the  4th  day  of  December, 
1856.  On  the  morning  of  that  day  defendant,  Francis  O'Con* 
ner,  came  into  said  store  and  walked  to  the  back  where  Mi; 
Lallerstedt  was  sitting,  and  offered  to  sell  him  a  note  on  John 
€.  Carmichael  for  eight  hundred  dollars;  Mr.  Lallerstedt  told 
him  that  Carmichael  had  failed,  and  the  note  was  worthless; 
after  some  conversation  between  them  defendant  left 

Lawrence  D.  Lallerstedt  testified :  That  Francis  O'Conner, 
the  defendant,  came  into  his  store  on  the  morning  of  the  4th 
day  of  December,  1856,  and  offered  to  sell  him  a  note  on 
John  C.  Carmichclel,  the  note  just  put  in  evidence;  witness 
told  defendant,  Carmichael  had  failed,  and  the  note  was 
worthless ;  defendant  left  and  went  down  the  street 

Cross'ExamineiL — Plaintiffs'  counsel  objected  to  the 
statement  of  any  fact,  or  the  answer  to  any  question,  the 
knowledge  of  which  fact  or  answer  was'ohtained  by  witness 
during  the  time,  or  by  reason  of  the  relation  of  client  and  at- 
torney; which  objection  was  overruled  by  the  Court,  and 
witness,  the  attorney  in  the  case,  required  to  answer  the  Ques- 
tions that  elicited  the  following  testimony,  to  all  of  which 
plaintiffs*  counsel  excepted :  This  note  was  placed  in  the 
hands  of  witness  for  collection,  by  Clayton  &  Eennady,  some 
time  subsequent  to  the  day  just  mentioned;  witness  heard 
of  the  failure  of  John  C.  Carmichael  two  or  three  days  before 
the  defendant  offered  the  note  to  him,  on  the  4th ;  his  failure 
was  not  generally  known ;  witness  was  a  director  in  a  hank, 
and  had  good  opportunities  for  knowing  the  fact ;  witness 
knows  of  no  payment  made  by  Carmichael  since  his  failure ; 
he  was  in  good  credit  previous  to  that  time ;  did  not  present 
the  note  to  Carmichael  for  payment ;  the  note  was  due  about 
the  9th  of  January  afterwards.  D.  T.  Smith  was  held  to  bail 
and  attachments  issued,  and  garnishments  served  on  several 
persons,  under  the  statute  provided  for  such  proceedings  be- 
fore the  debt  is  due,  where  the  debtor  is  about  to  leave  the 
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State.'*'  The  Courts  upon  the  trial,  nonsuited  the  plaintiffs, 
upon  the  ground  that  D.  T.  Smithy  as  endorser,  could  not  be 
sued  in  such  an  action;  that  he  was  not  liable  as  endorser 
until  the  note  matured,  was  put  in  bank,  and  regularly  pro- 
tested for  non-payment  There  was  no  property  found  upon 
which  to  levy  the  attachment,  the  garnishees  answering  that 
they  had  nothing  in  their  hands  belonging  to  D.  T.  Smith ; 
Smith  had  a  drug  store  in  the  city,  and  made  a  fine  appear- 
ance of  stock;  little  capital  makes  a  large  show  in  the  drag 
business ;  witness  called  on  Smith  at  his  store  about  the  last 
of  December,  (there  was  an  auction  there  that  day,)  to  get  him 
to  make  some  arrangements  about  the  payment  of  the  note ; 
he  declined  doing  any  thing  with  it ;  witness  knows  of  no 
debts  paid  by  Smith  before  or  since,  except  a  horse  that  was 
taken  back  which  had  beeft  sold  to  him ;  witness  considered 
Smith  worthless ;  Smith  left  for  parts  unknown  about  ten 
days  before  the  maturity  of  the  said  note,  and  has  not  been* 
here  since;  has  no  knowledge  of  his  whereabouts;  witness 
looked  for  Smith  the  day  the  note  became  due;  found  out 
then  he  had  been  gone  about  ten  days ;  the  note  was  not 
put  in  bank. 

Plaintiffs  proposed  to  show  by  the  records  of  the  Court, 
that  Carmichael  had  taken  the  benefit  of  the  honest  debtors^ 
Act  Defendant  objected.  The  Court  sustained  the  objec- 
tion, and  counsel  for  plaintiff  excepted. 

Plaindffs  here  closed ;  and  defendant  moved  for  a  nonsuit 

m 

on  the  grounds : 

1st  That  the  note  of  Carmichael  never  having  been  pre- 
sented, there  was  no  legal  evidence  or  proof  that  it  was  val* 
ueless,  or  would  not  have  been  paid  by  him,  if  duly  present-- 
ed  at  maturity,  or  by  Smith,  the  endorser,  on  dueaotice  of^ 
non-payment  by  the  maker. 


•CoxMBKT  BT  Jt7DG£  Holt. — ^Tho  wltoess  is  not  correct  in  his  recollectioix  of 
the  deoisionsof  the  Court  in  that  case.    The  plaintiiTs  were  compelled  t»  ^«:fe» 
a  nonsuit  for  want  of  cTidence.    The  Court  required,  before  it  would  adoft&t  Cko 
note  in  evidence,  proof  of  demand  for  payment  of  the  maker,  aad  DO>t.ic^   ^^ 
refusal  to  the  endorser,  which  proof  could  not  be  made. 
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2d.  That  plaintifis  have^  by  their  neglect,  discharged  the 
endorser  from  all  liability. 

The  presiding  Judge,  after  argument,  granted  a  nonsuit, 
and  counsel  for  plaintiffs  excepted,  and  assigns  as  error  said 
decision. 

L.  D.  Lallerstedt,  for  plaintiffs  in  error. 

H.  H.  Gumming;  and  Jno.  B.  Gumming,  conira. 

By  the  Cotiri. — Stephens  J.  delivering  the  opinion. 

This  was  an  action  for  deceit,  in  the  sale  of  a  note  to  the 
plaintifis  by  the  defendant.     The  evidence  was  that  the  de- 
fendant traded  the  note  to  the  plaintifis,  representing  it  to  be 
perfectly  good,  just  after  he  had  been  informed  that  it  was 
worthless;  that  the  plaintiffs,  when  they  discovered   the 
worthlessness  of  the  note,  within  a  few  days,  tendered  it 
back  to  the  defendant,  and  demanded  a  return  of  the  money 
they  had  paid  for  it ;  and  that  the  defendant  refused  to  re- 
scind the  contract,  not  denying  the  worthlessness  of  the  note 
when  asserted  to  him  by  plaintiff  agent,  who  tendered  back 
the  note  to  him,  but  simply  saying  that  he  did  not  make 
child's  bai^ins.     The  Judge  nonsuited  the  plaintiffs,  upon 
the  ground  that  they  had  not  used  the  legal  steps  to  collect 
the  note.    This  ground  rests,  we  think,  upon  an  erroneous 
conception  of  the  plaintiffs'  rights  and  remedy.    If  the  facts 
stated  in  evidence  were  true,  the  plaintiffi  had  a  right  to  re- 
scind the  contract,  without  the  consent  of  the  defendant,  on 
account  of  his  fraud,  and  tendering  the  note  back  to  him  was 
the  proper  step  to  rescind  it     After  that,  the  contract  was 
rescinded,  and  the  money  they  had  paid  for  the  note  be- 
longed to  the  plaintiffs,  and  the  note  belonged  to  the  d^imd- 
ant;  and  the  plaintifis  were  not  bound  to  take  legal  steps  to 
collect  it,  nor  to  do  any  thing  at  all  with  it.     The  defendant 
had  no  right  to  require  them  to  look  after  or  take  care  of  his 
property,  after  he  had  it  tendered  to  him.  His  refusal  to  accept 
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it  did  not  affect  their  rights  in  the  least^  for  they  had  a  right 
to  rescind  without  his  consent.    The  Judge  may  have  acted 
upon  the  idea  that  the  legal  steps  for  collecting  the  note  were 
the  only  test  of  the  goodness  of  the  note  at  the  time  when  it 
was  traded;  and  that  the  plaintiffs  having  failed  on  that  point 
had  failed  to  show^  in  the  only  possible  mode  of  showing,  the 
main  fact  on  which    their  whole  case   rested — the  fact 
that  the  note  was  not   good  when  traded.     Counsel  de- 
clined to  take  this  ground  in  the  argument,  but  it  may  be  as 
well  to  show  that  it  is  not  maintainable.    This  ground  as- 
sumes that  a  representation  that  a  note  is  good,  is  equiva- 
lent to  a  warranty  that  it  can  be  collected  by  the  use  of  legal 
means.    The  assumption  is  not  true.    The  debtor  might  be 
in  possession  of  a  large  estate,  be  in  full  credit  and  free  from 
all  other  debts  at  the  time  when  the  representation  is  made, 
and  the  representation  therefore  be  perfectly  true,  and  yet  he 
might  squander  eveiy  thing  at  the  gaming  table  or  other- 
wise, before  judgment  could  be  obtained,  or  even  before  the 
maturity  of  the  note.    And  so,  while  the  representation  might 
be  perfectly  true,  it  might  turn  out  that  the  use  of  all  legal 
means  would  prove  inadequate  to  the  collection  of  the  note. 
So  the  reverse  of  this  might  happen.     The  representation 
might  be  false  when  made,  and  yet  from  unforeseen  good 
luck,  the  debtor  might  subsequently  acquire  means  and  ac- 
tually pay  the  note.    The  use  of  legal  means  to  collect  the 
note,  therefore,  so  far  from  being  the  only  test  of  the  truth  of 
the  representation  at  the  time  when  it  was  made,  is  no  cer- 
tain test  at  all    And  this  is  so  on  one  of  the  principles  which 
led  the  Judge  to  rule  out  the  plaintiffs' evidence  of  a  judg- 
ment of  insolvency,  to  show  the  fact  of  an  insolvency  at  some 
time  btfore  the  judgment.      His  Honor  correctly  held,  that 
the  judgment  showed  only  [an  insolvencyi  when  the  pro* 
ceedings  to  obtain  it  were  instituted,  and  not  a  previous  in- 
solvency at  the  time  of  the  trade.    So  the  use  of  the  legal 
means  to  collect  the  note,  and  their  failure  to  accomplish  the 
collection,  would  have  shown  that  the  note  was  not  good  at 
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the  end  of  the  legal  process,  hut  would  not  hare  shown  but 
what  the  debtor  might  have  had  ample  means  and  credit, 
and  so  the  note  have  been  good,  according  to  the  uni- 
versal understanding  of  the  term,  at  the  time  when  it  was 
represented  to  be  good.  The  value  of  paper  can  not  be  sub- 
jected to  any  such  perfect  test.  Commercial  paper  is  a  mark- 
etable commodity,  and  its  value  is  to  be  fixed,  like  that  of 
other  marketable  commodities,  by  facts  and  circumstances, 
and  also  by  the  judgments  of  witnesses.  The  market  value 
of  a  thing,  is  what  it  will  bring  in  the  market,  and  this  can 
be  proven  only  by  the  judgments  of  witnesses.  It  was  con- 
tended in  the  argument,  that  the  defendant's  representation 
that  the  note  was  good,  could  not  be  legally  fraudulent,  though 
false  in  fact,  because  it  was  a  representation  concerning  the 
solvency  of  the  debtor — a  subject,  it  was  said,  equally  open 
to  the  knowledge  of  both  parties.  Where  the  subject  of  the 
representation  is  open  to  inspection^  it  is  equally  open  to  the 
knowledge  of  both  parties,  and  in  that  case,  each  party  must 
rely  on  his  own  inspection,  and  not  on  representations  of  the 
other.  But  solvency  is  not  an  object  of  inspection,  and  a 
knowlege  of  it  is  to  be  acquired  not  by  inspection,  but  in 
large  measure,  by  human  testimony.  The  plaintifls  could 
have  ascertained  the  solvency  of  the  debtor,  not  by  inspect- 
ing him  nor  by  inspecting  his  possessions,  but  by  inquiry,  and 
the  answers  of  persons  who  knew  his  affairs  or  knew  his  com- 
mercial standing  in  the  market  And  they  never  could  have 
ascertained  it,  if  all  the  persons  to  whom  they  might  have  ap- 
plied, had  done  as  the  defendant  did,  if  the  evidence  be  true 
— that  is,  if  they  had  all  represented  the  note  to  be  good  when 
they  knew  it  to  be  bad.  The  defendant  spoke  on  the  point 
which  could  be  settled  only  by  human  testimony,  and  the 
plaintiffs  surely  had  as  much  right  to  expect  and  require  truth 
from  the  man  who  was  receiving  their  money  for  it,  as  from 
the  disinterested  multitude  in  the  streets.  The  plaintiffs,  by 
their  evidence,  showed  the  trade,  showed  the  represen- 
tation,   showed  it  to  have  been  false,  and  that  its  false- 
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hood  was  known  to  the  defendant  when  he  made  it  This 
was  not  a  case  for  a  nonsuit,  but  a  case  for  recovery, 
unless  the  defendant  had  broken  down  the  force  of  this 
evidence. 

Judgment  reversed 


Thomas  Wynne  and  Wife,  plaintiflTs  in  error,  vs.  James  H. 
Alford,  executor,  defendant  in  error. 

When  enough  appears  upon  the  face  of  a  bill,  to  suggest  to  the  Court  that  the 
complainant  is  entitled  to  relief,  provided  the  proper  allegations  were 
made,  leave  will  be  granted  for  that  purpose. 

In  Equity,  from  Richmond  county.  Decision  on  demur- 
rer, by  Judge  Holt,  July,  1859. 

This  was  a  bi}l  filed  by  Thomas  Wynne  and  Cecelia,  his 
wife,  by  her  next  friend,  against  James  H.  Alford,  executor  of 
Guilford  Alford,  deceased. 

The  bill  alleges,  that  Thomas  Wynne,  one  of  thecomplaia- 
ants,  being  indebted  to  the  said  Guilford  Alford,  in  his  life- 
time, the  sum  of  01,500  00,  executed  (o  him  a  mortgage 
on  three  negroes,  to- wit :  Amanda,  Alfred  and  Rachel,  to  se- 
cure the  payment  of  said  debt — ^the  slaves  being  wortli 
112,500  00.    That  the  debt  not  being  paid  at  maturity,  the 
said  Guilford  foreclosed  said  mortgage,  and  levied  his  mort- 
gage Ji.  fa.  upon  said  slaves.    That  the  said  Guilford  prom- 
ised the  said  Cecelia,  that  upon  the  sale  of  said  negroes.  Vie 
would  become  the  purchaser,  and  upon  realizing  upon  a 
sale  of  Alfred  and  Rachel,  a  sum  sufficient  to  pay  ofi  audi 
isfy  his  debt,  he  would  make  a  trust  settlement  of 
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«nd  her  issue,  on  said  Cecelia,  to  her  sole  and  separate  use 
for  life,  remainder  to  her  children. 

The  bill  further  alleges,  that  the  said  slaves  were  sold  for 
$2,125  00,  they  being  worth  ^2,500  00,  and  that  Alfred  and 
Rachel  were  worth,  and  should  have  been  sold  for,  an  amount 
sufficient  to  satisfy  the  said  indebtedness  and  interest  That 
Amanda  was  sent  by  said  Guilford,  after  said  sale,  back  to 
said  Cecelia,  where  she  has  remained  ever  since,  and  has  had 
two  children.  That  the  said  Guilford,  in  his  lifetime,  and 
the  said  defendant,  his  executor,  since  his  death,  refused  and 
neglected  to  make  said  settlement  upon  complainant  and  her 
children,  and  the  defendant  has  instituted  his  action  of  tro- 
ver, for  the  recovery  of  the  slave  Amanda  and  one  of  her 
children.  The  bill  prays  that  the  action  at  law  be  enjoin- 
ed, &c. 

To  this  bill  defendant  demurred,  and  for  cause  of  demur- 
rer, assigned — 

1st  That  there  was  no  equity  in  the  bill,  and  that  imder 
its  allegations,  complainants  were  not  entitled  to  relief 

Sd.  Forwant  of  consideration  for  the  alleged  promise  and 
agreement 

dd.  That  said  agreement,  as  set  up  in  the  bill,  is  void  un- 
der the  statute  of  frauds. 

The  Court  sustained  the  demurrer,  and  dismissed  com- 
plainants' bill.  To  which  decision  counsel  for  complainants 
excepted. 

Wm.  Gibson  ;  and  J.  C.  &  C.  Snead,  for  plaintifis  in  error. 

Millers  &  Jackson,  contra. 

By  the  Court — Lumpkin  J.  delivering  the  opinion. 

As  the  bill  in  this  case  stands,  it  is  defective  in  two  par- 
ticulars. 

It  fails  to  charge  distinctly  that  there  was  a  contract  be- 
tween the  parties  to  the  effect,  that  Alford  should  buy  in  the 
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three  negroes,  under  his  mortgage  foreclosure,  and  after 
crediting  the  execution  with  the  value  of  two  of  them,  to- 
wit:  Alfred  and  Rachel,  and  paymentshouldbemadetohim 
of  the  balance  of  his  debt  by  Wynne  and  wife,  he  would  set- 
tle upoQ  Mrs*  W3rnne,  to  her  separate  use  for  life,  with  re- 
mainder to  her  children,  the  girl  Amanda.  And  that  Wynne, 
the  husband,  was  a  party  to  the  contract 

We  affirm,  therefore,  the  judgment  of  the  Court  below,  with 
leave  to  the  complainants  to  amend  the  bill,  as  suggested, 
provided  they  can  do  so. 

Judgment  aflbmed* 


Elton  Hodges,  trustee,  complainant,  plaintiff  in  errror,  V8» 
Ashley  Holidat  et  al,  defendants  in  error. 

[1.]  The  parties  being  at  issue  on  a  claim  case,  agreed  to,  and  did  soboit  to 
.  tke  Co  art,  the  questions  of  law  arising  oat  of  the  will  and  oodicti  of  D.  W., 
as  to  the  interest  of  D.  6.  W.,  under  the  same,  and  whether  such  iatetest  he 
subject  to  executions  against  said  D.  G.  W.  The  Court  having  decided  snch 
interest  to  be  subject — 
ffeldf  That  the  claimant  was  concluded  by  such  decision  only  as  to  the  ques- 
tion submitted. 

[2.]  When  a  claim  is  interposed  and  returned  to  the  Court  for  trial,  the  proper 
disposition  of  it  is  by  a  verdict  of  the  jury,  unless  withdrawn  or  dismissed  by 
the  claimant. 

Claim,  in  Burke  Superior  Court.    Before  Judge  Holt, 
April  Term,  1859. 

These  were  claim  cases,  in  which  Holiday  and  others  were 
plaintifis  in  Ji.  fas,  D.  G.  White,  defendant,  and  Hodges, 
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claimant  There  were  five  executions  levied  on  certain  ne- 
groes as  the  propertyjof  defendant  White,  and  claims  respec- 
tively interposed.  When  the  cases  were  called  for  trials  it 
was  ordered,  by  agreement  of  parties,  that  the  questions  of 
law  in  the  above  stated  cases,  arising  out  of  the  will  and 
codicil  of  Daniel  White,  as  to  the  interest  of  Daniel  G.  White, 
and  whether  such  interest  be  subject  to  executions  against 
the  said  Daniel  6.  White,  be  argued  and  decided  in  vacation, 
if  not  argued  and  decided  at  this  Term,  with  leave  to  either 
party  to  except  to  thejdecision  within  the  time  prescribed  by 
law.  At  the  caption  of  this  order,  the  cases  were  staled  as 
"Ashley  Holliday  et  al.  vs.  Daniel  G.  White." 

Under  said  rule,  after  argument,  in  vacation,  at  November 
Term,  1858,  the  presiding  Judge  made  and  delivered  the  fol- 
lowing decision :  "  That  the  testator  has  by  said  will  and 
codicil  created  a  mere  naked  trust,  a  deposit  of  the  legal  title 
in  Henry  White,  for  the  use  of  Daniel  6.  White,  and  the 
law  transferring  the  possession  to  the  use,  leaves  the  properly 
precisely  as  it  was  by  the  will.  It  is  a  trust  executed,  and 
judgment  must  be  for  the  plaintiflf." 

At  May  Term,  1859,  the  cases  were  again  called  in  their 
order  for  trial;  whereupon,  claimant  in  each  of  said  cases, 
moved  that  an  issue  be  made  up  and  submitted  to  the  jury. 
Plaintiff  in  JL  fa.  objected,  and  moved  that  said  claim,  in 
each  and  all  of  said  cases,  under  the  decision  aforesaid,  be 
dismissed. 

The  Court  refused  to  allow  any  further  proceedings  and 
dismissed  said  claims,  the  order  of  dismissal,  describing  said 
cases  by  the  style  of  "  Samuel  A.  Verdery,  and  others.^' 
To  which  rulings,  orders  and  judgments,  counsel  for  claim- 
ant excepted. 

The  following  is  a  copy  of  the  codicil  to  the  will  of  Dan- 
iei  White,  above  referred  to  \  viz : 

^I,  Daniel  White,  of  said  county,  being  of  sound  mind 
and  memory,  and  desirous  of  making  a  change  of  the  man- 
ner in  which  the  property  given  to  my  son  Daniel  G.  White 
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is  to  vest,  do  declare,  make  and  ordain  this  as  a  codicil  to 
my  will  heretofore  made  by  me.  From  the  incompetency  of 
my  son  Daniel  G.  White,  I  direct,  give,  devise  and  bequeath, 
all  the  property  given  to  him  in  my  will,  to  my  son  Henry 
White,  as  trustee  for  said  Daniel  G.  While/' 

It  was  likewise  in  proof  that  Hodges  had  been  substituted 
trustee  in  lieu  of  Henry  White. 

McKenzie;  and  Shewmake,  for  plaintiff  in  error. 
Millers  &  Jackson  ;  and  Joxss  &  Stubgis,  contra. 

By  the  Court. — Lyon  J.  delivering  the  opinion. 

[L]  This  agreement  between  the  parties  to  submit  the 
^'  questions  of  law  arising  out  of  the  will  and  codicil  of  Dan- 
iel White,  as  to  the  interest  of  Daniel  G.  White,  under  said 
will  and  codicil,  and  whether  such  interest  be  subject  to  exe- 
cutions against  the  said  Daniel  G.  White,"  was  not  one  to 
submit  all  the  questions  of  law  and  fact  that  might  be  in- 
volved in  the  issue  formed,  or  to  be  formed,  in  these  c/aim 
cases ;  at  least,  such  is  not  the  letter  of  the  agreement,  and 
by  that  the  Court  must  be  governed,  although  we  have  no 
doubt,  but  that  such  was  the  intention  of  the  parties.    Wheth- 
er the  executions  were  valid,  subsisting  and  unpaid  liens; 
whether  the  title  to  the  property  claimed  is  derived  under 
the  will,  and  others  that  might  be  mentioned,  were  all  open 
questions  that  might  have  been  involved  in  the  trial,  and 
which  had  not  been  submitted,  upon  which  the  Court  had 
not  passed,  and  upon  which  the  claimant  was  entitled  to  be 
heard,  notwithstanding,  that  under  the  will  such  title  vested 
in  the  defendant  in^  /a.,  as  made  the  property  snbjeel  to 
the  executions  levied.    We  think,  therefore,  that  the  Conit 
below  erred  in  dismissing  the  claim  casea 

[2.]  The  claims  should  have  been  submitted  to  the  jnry^ 
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and  if,  on  the  trial,  the  claimant  could  show  no  other  title  to 
the  property  than  such  as  was  created  in  Daniel  G.  White  by 
the  will  and  codicil  of  Daniel  White,  or  no  other  reason  to 
defeat  the  liens  of  the  execution  than  the  question  grow- 
ing out  of  a  construction  of  that  will,  in  respect  to  this  prop- 
erty, already  decided  by  the  Court,  then  the  property  is  sub- 
ject, and  so  the  Court  must  direct  the  jury,  and  so  they  must 
find,  for  this  is  an  adjudicated  and  settled  question  by  the 
decision  of  the  Court,  on  the  submission  of  the  same  to  him> 
from  which  no  appeal  was  taken ;  and  so  the  claimant  is 
concluded  by  that  decision ;  he  cannot  go  behind  it.    Still  the 
claimant  having  interposed  the  claim,  has  a  right  to  go  to 
the  jury  with  them  if  he  insists  upon  it,  and  will  take  the 
risk.    This  is  the  mode  prescribed  by  law  for  the  trial  and 
disposition  of  all  claims,  and  as  claimant  has  not  waived 
this  right,  that  proceeding  must  be  followed  by  the  Court  be- 
low, unless  he  voluntarily  withdraws  the  claim,  which  he 
has  a  right  to  do,  if  he  chooses,  but  that  is  a  question  for 
him,  and  not  the  Court.    If  he  willfully  keeps  the  claims  in 
Court,  after  he  has  been  judicially  informed  as  to  what  the 
law  is,  and  he  has  no  other  excuse  for  doing  so  but  that;  the 
law  has  prescribed  a  penalty  in  the  shape  of  damages  for 
the  delay,  which  this  Court  considers  altogether  ample.    So 
fhe  case  must  go  back  with  instructions. 

Judgment  reversed. 
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John  Milledge^  plaintiff  in  QnTor,  vs.  Jajcbs  GAu>ssiy  de- 
fendant in  error. 

[1.]  Under  our  statutes,  the  endorsement  of  a  sealed  instruqicnt,  allh.ong)i  the 
signature  of  the  endorser  has  no  seal  nor  scroll  attached  to  it,  is  itself  a  con- 
tract under  seal,  and  the  statutory  bar  applicable  to  it  is  twenfjr  years. 

[2.]  The  claims  of  an  endorser  against  the  maker,  to  r^ond  mosey  -whiok  the 
endorser  has  paid  on  a  judgment  against  him  as  sncht  thovgb  t]iej«c^eit 
may  be  dormant,  and  the  endorser  may  not  have  got  control  of  it  by  a^  order 
of  Court  as  prescribed  by  the  statute,  is  never  barred  by  the  statuts  of  limi- 
tations, so  lon^as  the  endorser  has  it  in  his  power  to  get  control  of  the  jadf- 
ment  and  have  it  revived  and  paid.  This  he  may  do  on  a  judgment  obCaiaed 
before  the  limitation  Act  of  185G,  at  any  time  within  twenty  years  after  the 
rendition  of  the  judgment. 

Complaint,  in  Richmond  Superior  Court  Tried  before 
Judge  Holt,  at  July  adjourned  Term,  1859. 

This  was  an  action  in  the  form  proseribed  by  italote. 
brought  by  John  Milledge,  assignee^  against  James  Gaidoer, 
as  security  on  the  following  bond  and  endorsement,  vix : 

**  Georgia — City  op  Augusta  : 

102,600.  Know  all  men  by  these  presents,  That  I,  John 
F.  McKinne,  late  of  the  city  of  New  York,  am  held  and 
firmly  bound  unto  James  Gardner,  Jr.,  of  the  city  and  State 
aforesaid,  in  the  just  and  full  sum  of  two  thousand  six  hun- 
dred dollars ;  for  the  true  payment  of  which,  with  interest 
from  date,  I  do  hereby  bind  myself,  my  heirs,  executors,  ad- 
ministrators, and  assigns,  unto  the  said  James  GaTdner,  his 
heirs,  executors,  administrators  and  assigns,  firmly  by  these 
presents. 

Witness,  my  hand  and  seal,  this  tenth  day  of  Jane,  eigh- 
teen hundred  and  thirty-seven. 

(Signed,)  JOHN  F.  McKINNE,  \JL.  &] 

In  presence  of  Thomas  W.  Miller,  Not,  Puh^ 

(Endorsed,)  '^  For  value  received,  I  do  hereby  as8%n  the 
within  obligation  to  John  Milledge,  June  10th,  18S7« 

(Signed,)  JA.MES  GARDNER^  Jr/* 
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The  defendant  pleaded : 

isr.  The  general  issue  and  payment. 

2d.  The  statute  of  limitations. 

3d.  Set-offi 

4th.  Payment^  settlement^  accord^  and  satisfaction. 

5th.  An  amended  plea  of  set-off  in  the  nature  of  a  debt 
due  by  plaintiff  to  defendant  as  an  accommodation  endorser 
on  a  note  of  nine  hundred  dollars,  dated  5th  January,  1842, 
and  payable  four  months  after  date,  at  the  Bank  of  Augusta  y 
endorsed  by  James  Gardner,  Jr.,  Ann  Milledge,  John  Mil- 
ledge  ;  and  upon  which  three  several  judgments  were  ob- 
(ained  by  the  President,  Directors  and  Company  of  the  Bank 
of  Augusta,  against  the  said  maker  and  each  endorser  res- 
pectively; and  alleging  that  John  Milledge  and  Ann  Mil- 
ledge^  having  failed  and  refused  to  pay  the  judgments  against 
them^  the  defendant,  who  alleges  himself  to  have  been  an 
accommodation  endorser,  as  such  paid  off  and  discharged 
the  one  against  himself,  and  that  an  entry  to  that  effect  was 
made  on  the^/cr.  against  him,  by  the  plaintiff's  attorney  in 
said  case ;  and  that  thereby  a  right  of  action  accrued  to  the 
defendant  against  the  plaintiff,  to  the  extent  of  the  amount 
thus  paid;  and  that  by  virtue  thereof,  under  the  laws  of 
Greorgia,  he  became  entitled  to  the  use  and  control  of  the 
fieri  facias  against  the  said  John  Milledge;  and  the  debt 
thus  became  an  indebtedness  in  favor  of  the  defendant,  in 
the  nature  of  a  judgment  debt,  or  of  a  debt  by  statutory  lia- 
bility^ and  was  so  plead  as  a  set-off  to  the  plaintiff^s  claim ; 
ind  that  the  plaintiff,  by  means  thereof,  became  indebted  to 
he  defendant  in  said  sum  of  money  as  so  much  money  paid, 
aid  out  and  discharged,  for  the  use  of  plaii\tiff,  &a    Said 
imended  plea  annexing  exemplifications  of  three  several 
udgments  against  the  said  John  Milledge^  James  Gardner, 
\x.,  and  Ann  Milledge,  in  favor  of  the  President,  Directors 
md  Company  of  the  Bank  of  Augusta. 
To  the  said  amended  plea,  with  the  exemplifications  an 
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nezed^  plaintiff's  counsel   excepted^  and  moved  that  it  be 
stricken  out : 

1st.  Because,  as  contended,  th6re  was  no  privity  between 
the  plaintiff  in  those  judgments  and  the  defendant  in  the 
present  proceeding,  except  as  to  the  judgment  against  him- 
self, which  was  paid  off  and  satisfied  on  the  second  daj  of 
January,  eighteen  hundred  and  fifty,  and  the  judgment,  if 
unsatisfied,  would  be  dormant,  by  the  statute  of  limitations, 
and  in  no  event  could  be  plead  as  a  set-off  against  the  plain- 
tiff^ in  this  cause. 

2d.  As  to  the  judgments  against  John  Milledge  and  Ann 
Milledge,  by  defendant's  own  showing,  executions  had  never 
issued  on  either  of  them,  and  therefore  they  were  both  dor- 
mant and  barred  by  the  statute  of  limitations ;  the  judgments, 
as  well  as  judgments  ^nd^JLfas.y  \iJLfas  had  been  issued 

3d.  Because  the  defendant,  even  as  an  accommodation  en- 
dorser, is  not  entitled  under  the  statute,  in  such  cases  provi- 
ded, to  use  such  JL  fas.  except  permitted  by  order  of  the 
Court,  after  having  paid  the  costs ;  both  of  which  he  failed 
to  show. 

4th.  The  plaintiff's  counsel  insisted,  that  as  to  the  exempli- 
fication of  the  judgment  against  Ann  Milledge,  in  any  event 
that  should  be  stricken  out  of  the  amended  plea,  as  irrele- 
vant and  tending  to  complicate  and  encumber  the  pleadings^ 
it  appearing  by  his  own  showing,  that  she  was  a  subsequent 
endorser  to  the  said  James  Gardner,  Jr.,  upon  the  note  on 
which  the  judgments  were  obtained. 

The  Court  overruled  the  objections  of  the  plaintiff  as  to 
said  amended  plea,  both  in  whole  and  in  part ^  and  sustained 
the  defendant  by  deciding  (though  with  some  apparent  re- 
luctance,) that  the  whole  of  said  amendment  should  be  re- 
ceived, for  the  then  present ;  to  which  rulings  and  decisions 
of  the  Court,  plaintifi^s  counsel  excepted  and  assigned  as 
error. 

And  in  the  further  progress  of  the  trial  of  said  issue,  die 
plaintiff  having  read  the  pleadings,  original  and  amended. 
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and  introduced  in  evidence  the  bond  and  endorsements  and 
transfer  thereof,  before  described,  closed  his  case. 

The  defendant,  by  his  counsel,  moved  for  a  nonsuit,  be- 
cause  defendant's  liability  was  alone  upon  a  parol  endorse* 
ment  of  a  sealed  instrument,  and  that  he  was  protected  by 
the  statute  of  limitations  after  six  years  from  his  underta* 
king — it  being  a  collateral  undertaking,  and  he  not  being  lia- 
ble under  the  statute  of  limitations  applicable  to  instru- 
ments under  seal. 

Plaintiff's  counsel  contended  that  by  his  endorsement  the 
defendant  became  security  on  the  bond  he  endorsed,  and  as 
such  was  liable,  until  the  same  should  be  paid  off  and  dis- 
charged. 

The  Court,  after  argumeut,  granted  the  nonsuit,  holding 
thai  ihe  cause  of  action,  arising  on  said  endorsement  and  as- 
signment of  said  bond,  was  barred  after  six  years  from  the 
date  or  making  thereof. 

To  which  decision  and  order  counsel  for  plaintiff  excep- 
ted. 

J.  C.  &  C.  Snead;  Millers  &  Jackson  ;  andE.  A.  Nis- 
BET,  for  plaintiff  in  error. 

E.  Starnes,  contra. 

By  ihe  Court. — Stephens  J.  delivering  the  opinion. 

[|1.]  The  first  question  is,  whether  the  statutory  bar  appli- 
cable to  this  action  is  twenty  years,  the  period  applicable  to 
coutracts  under  seal,  or  six  years,  the  period  applicable  to 
written  contracts  not  under  seal;  and  this  question  depends 
upoTt  the  further  one,  whether  this  endorsement  makes  a 
sealed  contract  or  not.    The  presiding  Judge  held,  that  it  did 
not,  but  we  think  it  does.    The  paper  is  assignable  by  en- 
dorsement under  our  Judiciary  Act  of  1799.    Our  Act  of 
1  SiS€,  CobVa  Dig.  page  494,  gives  the  endorser  of  assignable 
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paper,  the  privilege  of  defining  his  liability  in  his  endorse- 
ment, but  fixes  a  statutory  liability  in  the  absence  of  an  ex- 
pressed one.  The  endorsement  in  this  case,  is  the  simplest 
possible.  It  does  not  express  nor  hint  any  liability  at  all  It 
is  a  simple  transfer  of  the  paper,  signed  by  Mr.  Gardner,  the 
defendant.  It  is  then  a  clear  case  where  the  statute  fixes  the 
liability.  The  statute  enacts  that  ^  whenever  any  person 
whatever  endorses  a  promissory  note  or  other  instrument,  he 
shall  be  held,  taken,  and  considered  as  security  to  tbe  same, 
and  be  in  all  respects  bound  as  security,  until  said  promis- 
sory note  or  other  instrument  is  paid  off  and  disofaaiged.'' 
Remarking  that  the  liability  to  which  this  statute  relates, 
is  the  liability  of  an  endorser  to  the  holder,  and  not  per- 
haps the  liability  of  endorsers  among  thenoisehres,  I  think 
it  is  exactly  that  of  a  security.  An  ecdersement  which 
does  not  define  the  liability  to  be  created  by  it,  is,  under 
this  statute,  so  far  as  the  holder  is  concerned,  simply  a  mode 
of  signing  the  paper  as  security.  Now  this  endoisetnent  has 
no  seal  nor  scroll  attached  to  it,  but  the  instrument  to  which 
it  serves  as  a  signature  as  security,  is  a  sealed  instrument 
The  intention  expressed  in  the  body  of  it,  that  it  shall  be  a 
sealed  instrument,  makes  it  one  under  our  Act  of  1838,  with- 
out any  seal  or  any  scroll  attached  to  any  one  of  Che  signa- 
tures to  it.  Whoever  signed  it,  whether  as  principal  or  as 
security  or  as  endorser,  and  whether  with  or  without  a  seal 
or  scroll  attached  to  his  signature,  signed  a  paper  which  by 
its  own  terms  was  a  sealed  instrument  under  the  statute. 
The  endorsement  expressing  no  contract  in  itself,  accedes  to 
the  contract  which  is  expressed  in  the  paper,  and  that  is  a 
specialty  contract.  It  does  this,  if  it  does  anything:  The 
endorsement  then  created  a  specialty  contract,  and  the  statu* 
tory  bar  applicable  to  it  is  twenty  years  instead  of  six  years. 

[2.]  Was  the  set-off  as  pleaded  a  good  one  originally,  and 
if  so,  what  is  the  statutory  bar  applicable  to  that  ?  The  case 
stated  by  the  plea,  is  that  Mr.  Gardner,  the  defendant,  had 
paid  off  a  judgment  obtained  against  him  as  endorser  on  a 
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note  whereon  judgments  had  likewise  been  obtained  against 
Mr.  Milledge,  as  maker,  and  Mrs.  Ann  Milledge,  as  a  subse- 
quent endorser,  and  the  plea  set  out  all  these  judgments  as  a 
description  to  identify  the  contract  on  which  Mr.  Gardner 
had  paid  -money  for  the  use  of  Mr.  Milledge.  We  cannot 
see  any  reason  to  doubt  that  the  plea  states  a  clear  matter  of 
set-ofE  Nor  do  we  think  it  is  barred  by  the  statute  of  limi- 
tations. We  think  it  is  a  debt  due  by  judgment  under  our 
statute  giving  endorsers  and  securities  the  control  of  execu- 
tions which  they  may  pay  off,  for  reimbursement,  out  of  the 
principal  It  was  insisted  that  the  judgment  was  dormant. 
So  it  was,  but  it  was  not  dead.  It  only  slept,  and  could  hare 
been  waked,  and  new  vigor  infused  into  it.  The  money  ex- 
pressed in  it,  was  still  a  debt  due  on  judgment,  and  the  sta- 
tutory bar  applicable  to  the  dedt  was  twenty  years.  It  was 
insisted  again  that  the  plea  did  not  show  that  Mr.  Gardner 
had  control  of  the  judgment,  because  it  did  not  allege  that  he 
had  paid  the  cost  due  on  it,  and  obtained  an  order  of  Court 
giving  him  control  in  the  manner  prescribed  by  statute.  It 
is  immaterial  to  this  purpose,  whether  Mr.  Gardner  had  con- 
trol of  the  judgment  or  not.  He  surely  had  a  right,  at  the 
very  time  when  Mr.  Milledge  brought  this  suit  against  him, 
to  pay  off  the  costs  and  get  an  order  giving  him  control  of 
the  judgment,  and  then  to  revive  the  judgment  and  make 
Mr.  Milledge  refund  to  him  every  dollar  due  on  it  That  is 
to  say,  he  pleaded  a  cross  debt  which  he  had  the  means  of 
forcing  Mr.  Milledge  to  pay,  and  which  therefore  was  not, 
and  could  not  be  barred. 

Judgment  reversed. 


VOL.  XXIX — 45. 
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Jesse  T.  Mullings,    plaintiff  in  error,  vs.  John  W.  Both- 
well,  defendant  in  error. 

The  fact  that  a  plaintiff  in  fi,fa»  points  out  property  to  the  Sheriff  and  orders 
him  to  levy  on  it  all,  is  an  indemnity  to  the  Sheriff  for  makisg  the  levy  as 
ordered,  and  if  he  makes  no  objection  to  the  sufficiency  of  the  iademnity,  he 
must  pursue  the  instructionsi  or  else  assume  the  burthen  of  showiag-  (hat 
they  were  unreasonablci  or  at  least  that  the  course  which  he  pursued  in  lieu 
of  them,  has  not  resulted  in  damage  to  the  plaintiff. 

Rule  Nisi,    in  Jefferson  Superior    Court    Tried  before 
Judge  Holt,  at  the  April  Term,  1859. 

This  was  a  rule  against  Muilings,  as  deputy  Sheriff,  calling 
on  him  to  show  cause  why  he  should  not  pay  ovtt  to  the 
plaintiff  in  Ji.  fa.  the  amount  due  on  ^JLftz.  placed  in  the 
Sheriff^s  hands.  The  facts  as  certified  by  the  bill  of  excep- 
tions, were  these :  The  principal  of  the/,  fa.  was  ^589  89, 
with  interest  on  part  of  it  from  1st  January,  1857,  and  on  the 
remainder  from  1st  January,  1858,  with  costs.  The  plain- 
tiff ordered  the  Sheriff  to  levy  on  all  the  property  of  the  de- 
fendant, and  pointed  it  out,  consisting  of  eight  negroes,  four 
horses,  one  buggy,  fifty-five  head  of  stock  hogs,  and  eigh- 
teen head  of  stock  cattle,  telling  the  Sheriff  at  the  time,  that 
there  was  a  mortgage  which  covered  all  of  the  property.  The 
Sheriff  advertised  the^  whole  property  for  sale,  but  sold  only 
one  negro  man,  who,  under  the  notice  which  was  given  of 
the  mortgage  at  the  sale,  brought  not  quite  fifty  dollars.  The 
levy  which  the  Sheriff  entered  on  i\itfi.fa.  covered  only  the 
negro  sold,  who,  if  unencumbered,  would  have  sold  for  more 
than  enough  to  pay  off  the /./a.  It  also  appeared  that  old- 
GifLfas  against  the  same  defendant  to  the  amount  of  eight 
or  nine  hundred  dollars,  had  been  put  into  the  hands  of  the 
Sheriff  to  claim  money  raised  by  the  sale.  The  amount  of 
the  mortgage  does  not  appear.  On  these  facts  the  Judge 
made  the  rule  absolute,  and  the  Sheriff  excepted. 


SAVANNAH,  JANUARY  TERM,  1860.         707 


Mullings  vs.  Botbweli. 


Wright  &  Derby  ;  and  Thos.  H.  Polhill,  represented  by 
Daniel  &  Anderson,  for  plaintiff  in  error. 

Shewmake,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

We  think  the  Judge  was  right  in  making  this  rule  abso- 
lute against  the  Sheriff.  He  was  ordered  to  seize  and  sell 
all  of  the  property,  and  the  mortgage  which  covered  it  all,  was 
mentioned  to  him  as  a  reason  for  a  levy  which  would  have 
otherwise  appeared  to  be  excessive.  An  additional  reason 
to  justify  it,  was  the  fact  brought  forward  by  the  Sheriff  as 
an  excuse,  that  there  were  older ^./a^  to  claim  the  money. 
The  Sheriff  decided  for  himself,  that  the  levy  ordered  would 
be  an  excessive  one,  and  refused  to  make  it.  He  seems  to 
think,  from  one  execuse  which  he  makes,  that  the  plaintiff 
had  no  right  to  sell  more  property  than  what  was  of  suffi- 
cient value  to  be  worth  the  amount  of  his  own  ^  fa.  This 
was  a  great  mistake.  The  plaintiff's  right  was  to  sell  prop- 
erty enough  to  satisfy  prior  liens,  and  pay  his^ya.  Another 
cause  shown  by  the  Sheriff  was,  that  it  did  not  appear  that 
there  was  property  enough,  if  it  had  all  been  sold,  to  pay  off  all 
prior  liens,  and  the  plaintiff's^. /a.,  and  so  did  not  appear  to 
the  Court  that  the  plaintiff  could  have  got  his  money,  even 
if  his  instructions  had  been  followed.  It  will  be  time 
enough  for  us  to  decide  the  question  when  it  is  made,  whether 
the  Sheriff  may  excuse  himself  for  a  breach  of  proper  in- 
structions, by  showing  that  the  breach  did  no  injury,  but  the 
question  made  here  is,  whether  the  burthen  of  proof  is  on 
the  plaintiff  in^.  /a.,  to  show  that  the  violation  of  his  prop- 
er instructions  has  injured  him.  We  think  not.  Before  the 
Sheriff  could  avail  himself  of  this  excuse,  it  was  at  least  in- 
cumbent on  him  to  show  affirmatively,  that  the  property 
pointed  out  was  not  sufficient  to  pay  the  plaintiff,  after  first 
paying  the  prior  liens.    This  does  not  appear.    The  amount 
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of  the  mortgage  lien  no  where  appears,  but  the  older  /i/os, 
amounting  to  eight  or  nine  hundred  dollars,  were  surely  not 
enough  to  have  prevented  the  plaintiff  from  making  the 
whole  of  his  money  out  of  eight  negroes,  four  horses,  one 
buggy,  fifty-five  head  of  hogs  and  eighteen  cows.  The  fact 
that  the  plaintiff  pointed  out  the  property,  was  an  iodemnity 
to  the  Sheriff  for  levying  on  it  all,  and  the  Sheriff  having 
made  no  objection  at  the  time  to  the  sufficiency  of  the  in- 
demnity, can  excuse  himself  for  departing  from  the  instruc- 
tions, only  by  showing  that  the  instructions  were  unreason- 
able, and  his  own  action  reasonable  and  proper  under  the 
circumstances,  or  at  least  that  the  plaintiff  had  received  no 
damage  from  the  course  he  actually  pursued  in  lieu  of  that 
which  he  was  ordered  to  pursue.  He  showed  neither  the 
one  nor  the  other. 

Judgment  affirmed. 


L.  D.  Lallerstedt,  plaintiff  in  error,  vs.  W.  A.  GKirnic, 

defendant  in  error. 

When  a  draft  is  drawn  upon  one,  who  is  styled,  Treasurer,  &c-,  of  anunincor. 
porated  Mining  Company,  and  the  drawee  accepts  indiridaaUy,  it  may  be 
treated  by  the  holder  as  his  personal  contract. 

Assumpsit,  in  Columbia  Superior  Court.  Nonsuit  by 
Judge  Holt,  at  September  Term,  1859. 

This  was  an  action  of  assumpsit,  brought  by  Lallerstedt, 
endorsee,  against  Griffin,  on  a  draft,  of  which  the  followiBg 
is  a  copy,  to-wit : 
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"Augusta,  Ga.,  29th  Oct,  1858. 

To  W.  A.  Griffin,  Treasurer  of  the  Griffin  Mining  Co. : 

Ninety  days  after  date,  pay  to  the  order  of  John  M.  Gait, 
President,  five  hundred  and  thirty-seven  dollars  and  five 
cents,  for  value  received. 

(Signed,)  JOHN  MILLEDGE, 

Sec'y  G.  M.  Co." 
(Endorsed,)  J*  JOHN  M.  GALT,  President" 

And  which  draft  was  accepted  by  the  defendant,  by  wri- 
ting across  the  face  of  the  paper,  "  accepted^  W.  Ji.  Griffin, 


97 


At  the  trial,  plaintiflf  offered  in  evidence  the  draft  De- 
fendant objected  to  its  introduction,  on  the  ground,  that  the 
acceptance  created  no  liability  upon  him  individually,  but 
was  an  undertaking  of  the  Griffin  Mining  Company. 

The  Court  sustained  the  objection,  and  excluded  the  pa- 
per, and  ordered  a  nonsuit  To  which  ruling  and  decision, 
counsel  for  plaintiff  excepted. 

Gibson  ;  and  Lallerstedt,  for  plaintiff  in  error. 
AIiLLERs  &  Jackson,  contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

Was  the  Court  right  in  nonsuiting  the  plaintiff? 

If  the  acceptance  by  Griffin  might  be  treated  as  an  indi- 
vidual undertaking,  then  the  ruling  was  wrong.  And  that 
it  might  be  so  considered,  we  think  is  abundantly  sustained 
by  the  books.  Story  on  Jigency  159;  6  Bac.  Mr.  802,807; 
2  Str.  Rep.  955 ;  Cos.  Tenet,  Hard.  1 ;  1  Bailey  on  Bills, 
5ih  edition,  ch.2,  sec.  l,note  48;  Paley  on  .Agency  by  Ehyd, 
ch.  6,  sec.  1,  pages  378,  379. 

It  is  true,  that  Judge  Story,  in  commenting  upon  the  case 
of  Thomas  vs.  Bishop,  2  Str.  Rep.  955,  and  which  is  the 
starting  point  for  the  doctrine,  says,  that  it  seemed  to  press 
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the  rule  to  the  utmost  limit  of  the  law,  if  indeed  upon  prin- 
ciple, it  is  sustainable  at  all.  He  did  not  deny  hoireFer, 
that  upon  authority,  it  was  within  the  limit  of  the  law. 

On  the  contrary,  we  apprehend,  the  general  rule  to  be, 
that  where  an  agent,  professedly  dealing  in  the  name  of  bis 
principal,  yet  signs  the  contract  individually,  it  is  at  the  elec- 
tion of  the  other  party  to  treat  it  as  his  own  personal  contract. 
And  this  is  a  just  inference  from  the  form  of  the  contract 
itself,  as  to  [what  was  the  intention  of  the  person  sought  to 
be  made  liable. 


Isaac  Levy,  Sherifl',  plaintiff  in  error,  vs.  Curtis  H.  Shock- 
ley,  defendant  in  error. 

[1.]  To  constitute  a  levy,  there  must  !>e  a  seizure  of  ilie  property  l»j  the  odiccr, 
and  a  taking  of  it  into  his  control. 

[2.j  A  Sheriff  is  liable  for  the  money  due  on  a/./?,  in  his  hands,  if  he  refuses 
or  fails  to  levy  it  on  property  which  is  pointed  out  to  him  by  the  plalntlS  in 
Ji'fa,f  without  making  any  objection  to  making  the  levy  for  vranl  of  \iidemm< 
ty.  The  fact  that  the  plaintiff  points  out  the  property,  is  indemnity  to  ibc 
extent  of  his  ability  to  respond,  and  if  that  is  not  sufficient,  the  officer  is 
bound  to  make  the  objection  at  once,  so  that  it  maybe  met  and  removed. 

Certiorari,  from  Richmond  county.  Decision  by  Judge 
Holt,  at  October  Term,  1859. 

Tjjis  case  arose  in  the  City  Court  of  Augusta,  upon  a  rule 
sued  out  at  the  instance  of  Curtis  H.  Shockley,  against  Isaac 
Levy,  the  Sheriff  of  said  city,  to  show  cause  why  he  should 
not  pay  over  the  amount  due  on  an  execution,  placed  in  his 
hands,  in  favor  of  said  Shockley  against  one  James  M.  Simp- 
son.   The  return  of  the  Sheriff  was  traversed  by  the  plain 
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tiff  in  fi.  fa.,  and  issue  joined  upon  the  same.  The  case 
coming  up  for  trial,  the  Judge  of  the  City  Court  withdrew  it 
from  the  jury  and  dismissed  the  rule.  To  correct  this  decis- 
ion, plaintiflf  in  execution  removed  the  case  by  certiorari  to 
the  Superior  Court. 

Upon  the  argument  of  said  certiorari,  the  parties  being 
represented  by  their  counsel,  from  the  return  it  appeared, 
"that  the  Sheriff  had  in  his  hands  the ^  fa.  before  described, 
and  was  directed  by  the  plaintiff  to  levy  on  two  horses  of 
defendant,  pointed  out  by  plaintiff;  that  he  endorsed  the  levy 
on  the  writ,  and  advertised  the  horses  for  sale,  but  did  not 
sell  them ;  his  excuse  for  not  selling,  being  that  on  the  day 
of  sale  when  calling  for  the  horses  at  the  livery  stables  of 
W.  E.  Archer,  one  horse  was  not  there,  and  the  other,  Archer 
refused  to  deliver,  until  payment  of  stable  expenses,  which 
plaintiff'  would  not  make ;  that  when  the  levy  was  made  the 
horses  were  at  Archer's,  subject  to  livery  expenses,  then  due 
and  claimed.  That  the  horses  were  left  at  the  same  stable, 
by  the  Sheriff,  to  be  kept  on  his  account,  and  written  notice 
given  to  Archer  to  that  effect.  That  one  of  the  plaintiff's 
counsel,  when  informed  by  the  Sheriff  of  what  he  had  done, 
expressed  himself  satisfied,  and  another  said  he  "had  done 
right,  and  approved  of  the  notice  given  to  Archer." 

The  showing  of  the  Sheriff  against  the  rule  absolute  in  the 
City  Court,  among  other  things,  shows,  "  That  immediately 
on  the  plaintiff  having  pointed  out  the  horses,  he  left  the 
stables." 

"  That  he  advertised  said  levies  by  the  positive  directions 
of  plaintiff,  and  did  not  know  that  the  horse  was  out  of  the 
way  till  the  day  of  sale."  And  by  the  first  response  of  the 
Sheriff  it  is  shown  '^  That  W.  E.  Archer  stood  ready  to  pay 
a  price  for  the  horse  that  was  on  hand,  on  the  day  that  the 
sale  should  have  taken  place,  that  would  have  paid  said^.^a., 
but  the  plaintiff  refused  to  pay  the  livery  on  him,  and  he 
could  not  get  possession,  in  order  to  make  the  sale." 

The  counsel  for  plaintiff  contended  before  the  Superior 
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Court  aforesaid;  that  the  City  Court  had  erred  in  withdraw- 
ing the  case  from  the  jury^  and  also^  in  refusing  to  make  the 
rule  absolute  against  the  Sheriff;  and  that  for  these  reasons 
the  certiorari  should  be  sustained,  and  the  decision  and 
ruling  of  the  City  Court  reversed. 

Counsel  for  the  Sheriff  insisted  that  there  was  no  error 
committed  by  the  City  Court  in  withdrawing  said  issue  from 
the  jury  and  discharging  the  rule ;  because,  as  they  insisted, 
from  the  showing  of  the  Sheriff,  it  was  on  account  of  \be 
refusal  of  the  plaintiff  to  pay  the  livery  due  on  them,  that 
he  could  not  get  the  possession  of  the  horses ;  and  that  upon 
a  proper  consideration  of  the  responses  of  the  Sheriff  be 
never  had  the  possession  of  the  horses,  and  that  the  said 
responses  should  be  taken  and  considered  as  an  amended 
return  of  the  Sheriff,  as  to  the  levy  endorsed  upon  it  and  in 
explanation  of  the  same,  and  that  the  certiorari  should  be 
discharged. 

His  Honor,  the  Judge  of  said  Superior  Court,  sustained 
the  certiorari  on  the  first  ground:  ^^the  refusal  to  make  the 
rule  absolute,'^  and  ordered  that  the  case  be  returned  to  (he 
City  Court  of  Augusta,  with  instructions  to  make  the  ruk 
nisi,  which  had  been  moved  by  the  party,  the  piainti^ 
against  the  Sheriff,  absolute.^' 

To  which  decision  and  ruling  of  his  Honor,  the  Judge  of 
the  Superior  Court,  the  defendant,  the  Sheri^by  his  counseJ, 
then  in  Court,  excepted  for  error,  insisting  that  the  certiorari 
should  have  been  overruled. 

J.  C.  &  C.  Snead,  for  plaintiff  in  error. 

Millers  &  Jackson,  contra. 

By  the  Court. — Stephens  J.  delivering  the  opinion. 

We  do  not  think  the  Sheriff  was  liable  in  this  case  on  ac- 
count of  negligence  in  allowing  the  property  on  which  he 
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had  levied^  to  be  put  out  of  the  way ;  for  we  do  not  think 
that  there  was  any  levy  at  all.  According  to  the  facts,  the 
horses  never  were  seized  by  him  and  in  his  control.  But 
we  do  think  he  was  liable  for  failing  to  make  a  levy.  The 
fact  that  the  plaintiff  in  JL/a.,  pointed  out  the  property  for  a 
levy,  was  indemnity  to  the  Sheriff;*  for  the  plaintiff  was 
bound  to  protect  the  officer  in  doing  the  specific  thing  which 
he  had  ordered  him  to  do.  If  that  indemnity  was  not  su/- 
JicUntj  the  Sheriff  could  have  objected  to  it  on  that  ground, 
and  have  refused  to  act  until  it  had  been  made  sufficient. 
He  can  not  be  heard  now  with  the  suggestion  of  an  objec- 
tion which,  if  made  at  the  proper  time,  might  have  been 
promptly  met  and  removed.  We  think  the  rule  was  rightly 
made  absolute. 

Judgment  affirmed. 


)  . 


WiLLiA3i  K.  Kitchen,   plaintiff   in   error,  vs.  Stephen  B. 

Bobbins,  defendant  in  error. 

[1.]  Admissions  of  an  innJweeper  that  his  guest  has  lost  goods  in  his  house, 
when  proTen  by  a  witness  who  heard  the  admissions^  are  sufficient  proof  of 
the  fact  of  loss,  to  authorize  the  introduction  of  evidence  to  show  the  amount 
of  the  loss,  although  the  innkeeper  when  put  on  the  stand  as  a  witness  by 
the  other  party,  may  state  that  the  admissions  by  him  were  founded  solely 
on  statements  to  him  by  the  plaintiff. 

[2.]  When  one  party  puts  the  other  as  a  witness  on  the  stand  under  our  statute, 
he  Is  entitled  to  have  his  belief  as  well  as  hi»  knowledge. 

ta]  A  guest  having  shown  the  loss  of  his  goods  at  an  inn  by  other  evidence,  is 
himself  a  competent  witness  to  show  the  amount  of  the  loss. 

Certiorari,  in  Richmond  Superior  Court.     Decision  by 
Judge  Holt,  at  October  Term,  1859. 


y 
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This  cause  arose  in  the  City  Court  of  Augusta,  being  an 
action  on  the  case  brought  by  William  K.  Kitchen,  against 
Stephen  B.  Robbins,  to  recover  the  value  of  a  gold  watch 
and  eighty-five  dollars  in  money,  alleged  to  ha%'e  been  stolen 
from  plaintiff,  on  the  night  of  27th  day  of  December,  1858, 
from  the  rdom  occupied  by  him  in  the  inn  or  hotel,  kept  by 
defendant  in  the  city  of  Augusta,  and  while  plainlifT  was 
asleep  in  the  room. 

After  proving  that  the  defendant  kept  a  common  inn  in 
the  city  of  Augusta,  on  or  about  the  27lh  day  of  December, 
1858,  and  that  on  or  about  that  day,  plaintiff  and  his  family 
were  guests  at  said  inn,  plaintiff  proved  by  Curtis  H.  Shock- 
ley,  who  was  examined  by  commission,  that  during  the 
month  of  December,  1858,  the  defendant,  Stephen  B.  Rob- 
bins, informed  him,  that  the  plaintiff  had  lost  some  money 
and  (as  witness  thought)  a  gold  watch  also. 

Plaintiff,  by  his  attorneys,  then  offered  as  evidence,  his 
own  testimony,  taken  by  commission,  for  the  purpose  of 
proving  his  actual  loss ;  the  amount  of  money  and  the  value 
of  the  watch;  upon  the  ground  that  from  the  necessity  of 
the  case,  no  other  evidence  could  be  procured  to  show  a  loss 
which  occurred  while  the  plaintiff  was  asleep;  and  upon 
the  ground  of  public  policy,  springing  out  oi  the  necessity 
of  the  case  and  the  nature  of  the  subject.  The  Court  ruled 
out  the  testimony  of  the  plaintiff,  who  excepted  at  the  time 
to  the  decision. 

The  plaintiff  then  placed  the  defendant,  Stephen  B.  Rob- 
bins, on  the  stand ;  by  whom  he  proved  that  on  the  night  of 
the  27th  day  of  December,  1858,  the  plaintifi,  his  wife  and 
daughter  were  guests  at  his  inn,  and  that  he  had  been  paid 
in  full  for  their  board. 

Plaintiff's  counsel  then  asked  of  the  defendant  whether  or 
not  he  believed  that  the  plaintiff  was  robbed  of  said  watch 
and  money  on  said  night,  and  requested  him  to  give  the  rea- 
sons of  his  belief.    The  defendant  replied  that  he  had  no 
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belief  except  what  was  founded  upon  the  statements  of  the 
plaintiff  to  him. 

The  Court  refused  to  allow  the  defendant  to  give  his  be- 
lief, though  insisted  upon  by  plaintiffs  counsel ;  to  which 
refusal  the  plaintiff  excepted. 

Plaintiff  again  offered  in  evidence  his  own  testimony,  up- 
on the  grounds  aforesaid,  which  the  Court  refused  to  allow 
as  evidence,  and  plaintiff  again  excepted.  The  case  was 
then  submitted  to  the  jury,  who  found  for  the  defendant. 

Upon  this  statement  of  facts,  a  writ  of  certiorari  was  gran- 
ted; and  after  argument  on  both  sides  in  the  Superior  Court 
for  said  county,  the  Judge  of  that  Court  ordered  a  new  trial, 
upon  the  grounds  that  "  the  loss  having  been  proven  by  the 
admissions  of  the  defendant,^'  the  "testimony  of  the  plain- 
tiff was  admissible  to  prove  the  amount  and  value  of  the 
property  lost." 

And,  secondly,  that  the  plaintiff,  when  the  defendant  was 
put  upon  the  stand,  *^  was  entitled,  on  the  direct  examina- 
tion, to  have  his  belief,  and  the  reasons  of  his  belief." 

To  which  decision  defendant,  by  his  counsel  excepted, 
and  tenders  this  bill  of  exceptions,  and  says  that  the  Court 
erred ; 

1st.  hi  holding  that  the  admissions  of  the  defendant, 
founded  upon  the  statements  of  the  plaintiff,  was  sufficient 
evidence  of  the  fact  of  loss,  to  admit  any  evidence  of  the 
value  of  the  loss. 

2d.  In  holding  that  the  rule  of  lav/  which  admits  a  party, 
in  an  action  against  a  common  carrier,  to  testify  in  his  own 
behalf  as  to  the  contents  of  his  trunk  which  had  been  lost, 
is  also  applicable  to  innkeepers,  in  cases  of  this  kind. 

3d.  In  deciding  that  the  defendant  when  placed  upon  the 
stand  by  the  plaintiff  as  his  witness,  might  be  compelled,  on 
the  direct  examination,  to  give  his  belief,  and  the  reasons  of 
his  belief,  as  to  any  fact  not  within  his  own  knowledge. 
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John  H.  Hull  ;  and  Edward  J.  Walker,  for  plaintiff  in 
error. 


Millers  &  Jackson,  contra. 

By  the  Court, — Stephens  J.  delivering  the  opinion. 

[1.]  The  first  error  assigned  is  on  the  ruling  that  the  ad- 
missions of  the  defendant  founded  ou  statements  to  him  by 
the  plaintiff,  were  safficient  proof  of  the  fact  of  loss,  to  au- 
thorize the  introduction  of  evidence  concerning  the  amount 
of  the  loss.    I  remark  in  the  fitst  place,  the  admissions  did 
not  appear  to  have  been  founded  on  statements  of  the  plain- 
tiff, so  far  as  was  disclosed  by  Mr.  Shockley,  who  was  the 
witness  that  testified  to  the  admissions.    He  stated  the  ad- 
missions to  have  been  made  without  any  qualification  or 
suspicion  expressed  as  to  their  truth,  and  without  any  men- 
tion of  the  source  from  which  the  defendant's  knowledge  of 
the]  facts  had  been  derived.    We  think  the  testimony  of  this 
witness  was  sufficient  proof  of  the  fact  of  loss,  to  authorize 
the  introduction  of  evidence  to  show  its  amount,  and  it  was 
not  for  the  Judge  to  pronounce  that  the  testimony  of  this 
witness  was  to  be  weakened  or  destroyed  by  the  subsequent 
statement  of  the  defendant,  that  all  his  knowledge  had  been 
derived  from  the.  plaintiff.    The  jury  was  the  tribunal  to 
compare  the  witnesses,  and  weigh  the  evidence.    But  why 
should  not  the  admissions  be  good  evidence  even  if  founded 
on  the  statements  of  the  other  party  ?    Are  no  admissions 
good  against  a  party,  unless  founded  on  his  personal  knowl- 
edge ?    The  admissions  would  not  be  made  except  on  evi- 
dence which  satisfies  the  party  who  is  making  them  against 
his  own  interest,  that  they  are  true,  and  that  is  evidence  to 
the  jury  that  they  are  true.    Admissions  do  not  come  in,  on 
the  ground  that  the  party  making  them,  is  speaking  from  his 
personal  knowledge,  but  upon  the  ground  that  a  party  will 
will  not  make  admissions  against  himself  unless  they  are 
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true.  The  fact  that  he  makes  them  against  his  interest^  can 
be  reasonably  explained  only  on  the  supposition  that  he  is 
constrained  to  do  so  by  the  force  of  the  evidence.  The 
source  from  which  a  knowledge  of  the  facts  is  derived,  is  a 
circumstance  for  the  jury  to  consider,  in  estimating  the  value 
of  the  evidence,  but  that  is  all. 

[2.]  And  on  the  same  principle  as  well  as  on  another,  we 
think  the  plaintiff  had  a  right  to  the  belief  of  the  defendant 
when  the  latter  was  on  the  stand  as  a  witness,  under  our 
statute.    He  was  a  party  as  well  as  a  witness,  and  on  the 
principle  just  stated,  the  plaintiff  would  have  been  permitted 
to  prove,  that  the  defendant  had  said,  he  believed  the  plain- 
tiff had  lost  the  watch  and  money.    He  would  have  been 
permitted  to  prove  that  the  plaintiff  had  said  so,  in  the  pres- 
ence of  the  defendant,  and  that  the  latter  did  not  deny  it. 
This  evidence  would  show  no  personal  knowledge  of  the 
fact  stated,  on  the  part  of  the  silent  party,  but  it  raises  a  pre- 
sumption that  he  believed  it.    The  belief  of  a  man  agaiust 
his  own  interest  is  a  fact  for  the  jury  to  consider  as  evidence, 
and  if  this  belief  may  be  proven  by  admissions  before  wit- 
nesses or  inferred  from  silence,  surely  it  may  be  proven  by 
the  oath  of  a  witness  who  knows,  as  the  party  does  know, 
what  his  belief  is.     Courts  of  Equity  will  require  parties  to 
answer  not  only  according  to  their  knowledge,  but  also  ac- 
cording to  their  belief,  and  our  Act  which  permits  one  party 
to  put  the  other  on  the  stand  as  a  witness,  is  stated  in  its 
very  caption  to  be  a  mode  of  obtaining  a  discovery  at  com- 
mon law,  in  lieu  of  going  into  equity.    And  this  is  the  ad- 
ditional principle  on  which  the  belief  of  the  defendant  was 
admissible  evidence. 

[3.]  After  the  loss  had  been  proven,  was  the  plaintiff  a 
competent  witness  to  prove  the  amount  of  it.^  It  was  urged 
in  the  argument,  that  the  rule  of  evidence  against  a  com- 
mon carrier,  should  not  apply  against  an  innkeeper,  because 
it  was  said  the  common  carrier  has  a  more  exclusive  custody 
of  the  goods  than  an  innkeeper  has.    This  reason  goes  to 
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question  the  propriety  of  subjecting  the  innkeeper  to  the 
same  liability  for  loss,  but  not  in  the  least  does  it  suggest  a 
discrimination  in  the  mode  of  arriving  at  the  loss^  the  liabili- 
ty being  admitted.  A  guest  at  an  inn  may  have  more  con- 
trol over  his  trunk,  than  a  passenger  on  a  car  has  over  his, 
but  he  is  no  more  likely  to  exhibit  the  contents  of  it  to  other 
people,  and  there  is  no  more  probability  of  hfs  having  wit- 
nesses, therefore,  to  the  question  of  contents  or  amount  of 
loss.  The  rule  stands  on  necessity  in  the  one  case,  and  we 
think  the  same  necessity  exists  in  the  other  case,  and  that 
the  Judge  properly  held  the  rule  to  be  the  same  in  both  cases. 


Judgment  affirmed. 


LuciNDA  Johns,  plaintiff  in  error,  vs.  George  Johns,  Sen'r, 

defendant  in  error. 

[1.]  The  communications  of  one  person  to  another  are  incompetent  testimony, 
being  hearsay  only. 

[2.]  Confessions  of  parties  against  themselves  are  admissible  in  a  libel  for  m 
divorce,  w}ien  there  is  no  suspicion  of  collusion. 

[3.]  In  a  suit  for  divorcei  the  fact  that  the  plaint  iff  had  a  friendly  interview  wHh 
his  wife,  and  requested  her  to  return  home  and  live  with  him,  does  not 
amount  in  law  to  a  condonation  of  the  libel. 

[4.]  To  a  libel  for  divorce,  on  the  ground  of  cruelty  in  the  wife,  she  may  re« 
criminate  the  adultery  of  the  plaintifT,  her  husband. 

Libel  for  divorce.  Tried  before  Judge  Cochbak,  at  the 
October  Term,  1859,  of  Charlton  Superior  Court. 

This  was  a  libel  for  divorce,  by  George  Johns,  Sen*r, 
against  Lucinda  Johns,  his  wife,  on  the  ground  that  said  Lu- 
cinda  had  attempted  to  poison  libellant.  There  was  an 
amendment  to  the  libel,  charging  respondent  with  adultery. 
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Upon  the  trial,  libellant  offered  in  evidence  the  following 
testimony: 

George  Johns^  Junior ^  son  of  libellant,  testified :  That  he 
saw  a  man  by  the  name  of  Wheeler  kiss  respondent^  in  the 
house  of  libellant ;  and  that  respondent  had  put  the  strych- 
nine in  coffee  and  biscuit  to  poison  libellant,  and  that  he  sat 
at  his  father's  feet  to  prevent  it;  that  the  strychnine  had  been 
put  in  a  box  of  his,  and  respondent  got  it  by  obtaining  the 
key  to  said  box  from  him;  the  strychnine  was  found  hid  in 
a  crawfish  hole,  about  250  yards  from  the  house ;  that  he 
was  induced  to  go  there  to  hunt  it,  by  Mrs.  Wheeler  having 
told  him  about  it. 

The  statements  of  Mrs.  Wheeler  were  objected  to  by  res- 
pondent, but  they  were  admitted  by  the  Court  as  inducement 
fo  witness's  conduct,  he  testifying  that  they  found  it  there, 
a.id  ihat  it  was  taken  from  respondent's  bosom. 

OrosS'Examined, — The  kissing  took  place  in  the  hall,  the 
parties  standing  up,  touching  each  other  with  their  lips;  li- 
bellant was  in  the  piazza  at  the  time.  Dyass,  from  whom  he 
purchased  it,  told  him  it  was  strychnine,  and  that  he  put  it 
for  vanniniSf  and  it  had  killed  four;  that  he  did  not  know 
that  it  had  killed  them,  but  he  found  them  dead,  and  sup- 
posed the  strychnine  had  killed  them ;  that  he  did  not  seethe 
respondent  take  the  strychnine  out  of  his  box,  nor  did  he  see 
it  taken  from  the  crawfish  hole,  nor  from  respondent's  bo- 
som ;  that  he  did  not  see  any  strychnine  put  in  the  coffee  or 
biscuit.  He  asked  respondent  what  possessed  her  to  do  it; 
she  said  she  did  not  know,  unless  it  was  the  devil;  and  that 
he  threw  out  the  coffee,  and  she  picked  up  the  biscuit  and 
carried  it  off;  Mrs.  Wheeler  told  him  that  poison  had  been* 
put  in  the  coffee  and  biscuit.  Respondent  objected  to  Mrs. 
Wheeler's  sayings ;  the  Court  refused  to  rule  these  sayings 
out,  as  they  had  been  drawn  out  on  cross-examination  by 
respondent's  counsel,  and  respondent  excepted.  Libellant 
1 1  ere  closed. 
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Respondent  introduced  the  following  testimony: 

Allen  Dixon  testified :  That  he  saw  libellant  in  bed  with 
a  Mrs.  Ruis,  at  8  o'clock  at  night  and  early  next  morning,  in 
the  manner  of  husband  and  wife,  since  the  commencement 
of  this  suit 

It  was  also  proved  by  another  witness,  that  libellant  had 
been  in  bed  with  Mrs.  Ruis,  at  her  house  at  nighty  and  on 
two  other  occasions  with  a  Mrs.  Baker,  all  since  the  com- 
mencement of  this  suit. 

Jas.  M.  Jllberton  testified :  That  libellant  told  him  that  he 
had  turned  respondent  out  of  his  house  for  loose  conduct  and 
trying  to  poison  him.  On  cross-examination,  testified,  that 
respondent  was  a  loose  woman. 

Zeyheriah  Roberts  testified :  That  respondent  resided  at 
his  house  in  Jacksonville,  Florida,  as  a  boarder,  upwards  of 
nine  months ;  that  her  conduct  was  chaste  and  virtuous,  so 
far  as  he  knew;  that  while  at  his  house  libellant  visited  her, 
treated  her  kindly,  and  told  witness  he  wanted  her  to  go 
home  with  him ;  this  occurred  after  the  institution  of  this 
suit. 

The  case  being  closed,  respondent's  counsel  requested  the 
Court  to  charge  the  jury — 

1st.  That  what  was  said  by  Mrs.  Wheeler,  about  the  strych- 
nine and  poisoning,  was  not  evidence. 

2d.  That  the  confessions  of  the  parties  were  not  evidence. 

3d.  That  if  libellant  was  reconciled  to  respondent,  when 
he  visited  her  in  Jacksonville,  it  was  condonation,  and  they 
must  find  for  respondent 

4th.  That  if  the  jury  believe  from  the  evidence,  that  libel- 
'lant  had  been  guilty  of  adultery  since  the  commencement  of 
this  suit,  that  he  was  not  entitled  to  a  divorce. 

The  Court  refused  to  charge  the  two  first  requests,  and 
charged  the  two  last,  with  a  qualification,  and  respondent 
excepted. 

The  Court  charged  the  jury,  that  the  sayings  of  Mrs.  Wheel- 
er being  drawn  out  by  respondent's  counsel  on  cross-exami* 
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nation,  were  evidence  as  inducement.  That  the  confessions 
of  the  parties  are  admissible  in  evidence.  That  if  they  be- 
lieve that  respondent  attempted  to  take  the  life  of  libellant, 
it  was  cruel  treatment;  and  if  they  find  cruel  treatment,  suf- 
ficient to  authorize  a  divorce,  then  adultery  in  libellant  is  no 
bar  to  a  divorce.     To  which  charge  respondent  excepted. 

The  jury  found  for  libellant,  granting  a  divorce  a  vinculo 
matrimonii  J  and  allowed  respondent  no  alimony.  The  prop- 
erty belonging  to  libellant,  as  contained  in  the  schedule  filed, 
amounted  to  ?  11,000,  and  there  were  no  children,  and  the 
property  came  by  the  husband. 

Whereupon,  respondent  tendered  her  bill  of  exceptions, 
assigning  as  error  the  rulings,  decisions,  charge  and  refusal 
to  charge  above  stated  and  excepted  to. 

Wmu  B.  Gaulden,  for  plaintiff  in  error. 

Long  &  Roll  ;  W.  H.  Dasher  ;  and  G.  B.  Williamson, 
contra. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

[1.]  The  testimony  of  George  Johns,  Junior,  the  son  of  the 
plaintiff,  is  so  contradictory  and  confused,  that  1  scarcely  deem 
it  necessary  to  analyze  it  minutely.  It  would  be  dangerous 
in  the  extreme,  to  put  asunder  what  God  has  joined  together, 
upon  such  proof. 

Much  of  it  should  have  been  rejected,  especially  the  in- 
formation which  Mrs.  Wheeler  gave  to  him,  that  strychnine 
was  put  in  the  biscuit  and  coffee.  And  that  was  all  the 
knowledge  he  had  upon  the  subject.  The  communication 
Jed  to  no  discovery  whatever.  For  the  fact  was  not  proven 
that  the  articles  of  food  were  poisoned.  Nor  should  he  have 
been  allowed  to  testify  that  he  stood  at  the  feet  of  his  father 
to  protect  him  from  being  poisoned. 

VOL.  XXIX. — 46. 
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[2.]  We  think  the  Court  was  right  in  admitting  the  con- 
fessions by  the  parties  against  themselves.  There  is  no  pre- 
tence that  there  was  any  collusion  between  the  parties  to  pro- 
cure a  divorce. 

[3.]  We  hold,  too,  the  Court  committed  no  error  in  refu- 
sing to  charge  the  jury,  that  the  interview  at  Jacksonville, 
Florida,  between  plaintiff  and  defendant,  as  proven  by  the 
witness,  Roberts,  was  a  condonation  of  the  libel.  It  was 
proper  and  overwhelming  testimony,  to  be  urged  in  argument 
to  the  jury,  to  show  that  the  husband  did  not  apprehend  any 
danger  from  living  with  his  wife ;  and  thus  to  rebut  the 
charge  of  cruelty  at  her  hands.  It  amounted  io  this  and  no- 
thing more. 

The  libel  was  founded  upon  two  grounds — adultery  and 
cruelty ;  but  there  being  no  proof  to  support  the  first  charge, 
except  the  saintly  kiss,  witnessed  by  young  Johns  in  the 
parlor,  between  his  step-mother  and  Mr.  Wheeler,  the  hus- 
band perhaps  of  Mrs.  Wheeler,  the  informant  of  the  naughty 
doings  of  Mrs.  Johns,  the  case  went  to  the  jury  upon  the 
charge  of  cruelty  alone. 

[4.]  Can  the  defendant  counter-plead  to  this,  the  offence  of 
adultery  in  the  plaintiff?  It  has  been  held  by  the  English 
Courts,  that  cruelty  cannot  be  pleaded  in  bar  to  a  suit  for 
adultery ;  but  the  converse  of  this  proposition  has  not  been 
laid  down,  namely,  that  when  the  husband  alleges  cruelty 
against  the  wife,  she  cannot  defend  by  showing  his  adultery. 
And,  indeed,  it  appears  that  she  can.  2  Jitkinsy  96  ;  7  Eng 
Ecc.  Rep.  377,  380;  add  Ecc.  Rep.  411-12;  Eng.  Ecc'Rep 
158,  171. 

In  Missouri  they  have  a  statute  similar  to  our  Act  of  1850 , 
(Cobby  226  J  upon  the  subject  of  divorca  It  has  a  provision 
too  like  ours,  that  where  both  parties  are  guilty,  no  divorce 
should  be  decreed.  And  under  this  statute,  the  Courts  of 
that  State  have  held,  that  the  decree  must  be  refused  where 
both  parties  are  guilty  of  any  of  the  enumerated  offences. 
Neaglevs.  Neagle,  12  Miss.  53 ;  Ryan  vs.  Ryan,  9  Ibid^  539, 
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And  it  occurs  to  us  that  it  is  difficult  to  answer  the  reason- 
ing which  conducts  to  this  conclusion.  For  if  each  offence 
is  the  same,  it  cannot  be  said  that  one  is  more  heinous  in  law 
than  another^  however  it  may  be  in  morals.  Each  alike  au- 
thorizes a  total  disruption  of  the  nuptial  tie.  And  in  law,  as 
in  mathematics,  things  that  are  equal  to  the  same  thing,  are 
equal  to  one  another.  True,  our  statute  does  not  make  it 
imperative  to  grant  a  total  divorce  in  all  cases  of  cruel  tretit- 
ment.  But  the  discretion  operates  against  the  plaintiff  in  this 
case.  His  adultery  demands  it,  whether  the  wife's  cruelty 
does  or  not 

The  law  contemplates  the  innoaence  of  the  party  seeking 
the  divorce.  How  can  the  Courts  decide  which  is  the  inno- 
cent and  which  the  injured  party,  when  both,  under  the  stat- 
ute, are  in  pari  dilecto  ?  Can  either  have  the  contract  vaca- 
ted at  the  expense  of  the  other,  when  it  has  been  equally  in- 
fracted by  both  ? 

The  true  rule,  we  apprehend,  although  it  is  not  necessary 
to  go  so  far  in  this  case,  is  to  allow  the  defendant  to  recrimi- 
nate for  any  of  the  causes  which  would  dissolve  the  contract, 
whether  it  be  eodum  dilectum  or  not. 


JsDD  W.  BiaGs,  plaintiff  in  error,  vs.  The  State  op  Geob- 

Gi^,  defendant  in  error. 

[1.]  If  the  husband  makes  a  violent  assault  upon  one  who  attempts  the  sedac- 
tion  of  hii  wife,  and  her  character  for  virtue  is  impeached)  it  is  competent  for 
the  husband,  when  on  trial  for  the  assault,  to  give  evidence  in  support  of  the 
general  character  of  his  wife  for  chastity. 

[2.]  If  to  kill  another  with  a  gun,  pistol,  or  other  like  instrumenti  would,  under 
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the  eircamstances,  be  justifiable  homicide,  under  the  penal  code,  the  failure  to 
kill  will  not  subjeot  the  party  to  the  offence  of  shooting  at  another,  under  the 

Act  of  1856. 

[34  If  a  man  takes  the  life  of  another  who  attempts  the  seduction  of  his  wife, 
under  circumstances  of  gross  and  direct  aggravation,  it  is  for  the  jury  to  find 
whether  the  case  stands  upon  the  same  footing  of  reason  and  justice^  as  other 
instances  of  justifiable  homicide  enumerated  in  the  penal  code. 

[4]  When  the  injured  husband  meets  one,  the  next  morning,  who  has  attempt- 
ed, oyer-night,  the  yiolation  of  his  marriage  bed,  and  fires  upon  him,  it  is 
right  and  proper  to  give  in  evidence  the  previous  occurrence,  as  a  justifica. 
tion  or  excuse  for  the  act. 

Indictment,  in  Richmond  Superior  Court  Tried  before 
Judge  Holt,  at  October  Term,  1859. 

The  plaintiff  in  error  was  indicted  in  the  Court  below,  for 
an  assault  with  intent  to  murder.'  There  was  also  a  count 
for  shooting  at  another,  not  in  his  own  defence,  contrary  to 
the  statute  in  such  cases  made  and  provided. 

The  cause  was  submitted,  under  the  testimony  and  charge 
of  the  Court,  to  the  jury,  who  found  the  defendant  guilty  un- 
der the  second  count  in  the  indictment,  with  a  recommen- 
dation to  the  mercy  of  the  Court  Whereupon,  defendant's 
counsel  mored  for  a  new  trial  upon  the  following  grounds  : 

1st  Because  the  verdict  is  contrary  to  the  preponderance 
of  the  evidence. 

2d.  Because  the  verdict  is  contrary  to  law. 

3d.  Because  the  Court  decided  that  Mrs.  Biggs  was  an  in- 
competent witness. 

4th.  Because  the  Court  ruled  out  the  evidence  of  George 
A.  Gates,  as  to  the  general  character  of  Mrs.  Biggs  for  virtue 
and  chastity. 

5th.  Because  the  Court  charged  the  jury,  that  if  a  man  kill 
another,  that  other  being  at  the  time  in  the  act  of  adultery 
with  the  slayer's  wife,  the  killing  would  be  voluntary  man- 
slaughter  and  not  justifiable  homicide. 

6th.  Because  the  Court  held,  that  shooting  at  the  adulterer 
under  such  circumstances,  would  be  a  violation  of  the  Act 
of  1856  on  that  subject;  but  that  unless  an  act  of  criminal 
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connection  be  shown  in  this  case,  these  remarks  had  no  ap- 
plication to  the  case,  and  are  principles  not  necessary  to  be 
considered  by  the  jury. 

7th.  Because  the  Court  charged  the  jury,  that  under  no 
circumstances  of  aggravation,  however  gross  and  direct, 
would  a  man  be  justifiable  in  taking  the  life  of  another,  who 
attempts  the  seduction  of  his  wife. 

8th.  Because  the  Court  charged  the  jury,  that  if  a  man 
shoot  at  another,  under  such  circumstances,  and  fail  to  kill, 
he  is  guilty  of  assault  with  intent  to  murder,  if  there  be  mal- 
ice; or,  shooting  at  another,  under  the  Act  of  1856,  if  there 
be  no  malica 

9th.  Because  the  Court  charged  the  jury,  that  although  the 
shooting  at  another,  might,  if  it  resulted  in  death,  be  justifi- 
able homicide,  yet  if  death  did  not  ensue,  it  would  be  a 
crime  under  the  Act  of  1856,  unless  it  were  done  in  self-de- 
fence. 

loth.  Because  the  Court  charged  the  jury,  that  the  only 
defence  to  the  crime  of  shooting  at  another,  is,  that  it  was 
done  in  the  prisoner's  own  defence. 

11th.  Because  the  Court  charged  the  jury,  that  whatever 
may  have  occurred  on  the  night  previous  to  the  diflEiculty  at 
the  breakfast  table,  it  could  not  amount  to  a  justification  or 
excuse  for  the  act  of  shooting  on  the  morning  after  that  diffi- 
culty;  and  that  if  the  prisoner  commenced  the  assault  at  the 
breakfast  table  by  laying  violent  hands  upon  Parish,  and  by 
first  shooting  at  him,  even  the  plea  of  self-defence  is  taken 
away  from  him. 

12th.  Because  the  verdict  was  against  law,  and  strongly 
and  decidly  against  the  weight  of  evidence. 

All  of  which  said  charges,  rulings  and  decisions,  in  said 
motion  set  forth,  the  Court  did  make. 

In  the  progress  of  the  trial,  and  in  the  argument  of  the  case 
before  the  jury,  the  defendant's  counsel  relied  for  his  de- 
fence, not  only  on  the  twelfth,  thirteenth  and  fourteenth  sec- 
tions of  the  fourth  division  of  the  penal  code,  in  relation  to 


726  SUPREME  COURT  OP  GEORGIA. 

Biggs  vs.  The  State. 


self-defence,  but  also,  and  mainly  upon  the  sixteenth  section 
of  the  fourth  division  of  the  penal  code,  insisting  that  this 
case  presented  one  of  those  instances  which  stand  upon  the 
same  footing  of  reason  and  justice,  -as  those  enumerated  in 
the  previous  sections  of  the  same  division ;  and  if  death  had 
resulted  from  the  shooting,  it  would  have  beenjusti£able  ho- 
micide, and  that  as  death  did  not  ensue,  the  shooting  was 
not  a  crime,  but  was  justifiable. 

At  the  said  Term,  to-wit,  on  the  26th  day  of  November, 
1859,  the  Court  overruled  said  motion  for  a  new  trial,  upon 
all  the  grounds  therein  set  forth ;  to  which  said  decision,  the 
said  defendant  by  his  counsel  excepted,  and  now  assigns  the 
same  as  error. 

And  now,  within  thirty  days  from  the  close  of  said  Term 
of  the  Court,  at  which  said  decision  was  rendered,  tenders 
this  his  bill  of  exceptions,  and  prays  that  the  same  be  certi- 
fied according  to  the  satute  in  such  cases  made  and  provided. 

Millers  &  Jackson,  for  plaintiff  in  error. 

Attohnbt  General,  contra. 

By  the  Court. — Lumpxin  J.  delivering  the  opinion. 

[1.]  Ought  the  testimony  of  fieorge  A.  Oatesfas  to  the  gen- 
eral  character  of  Mrs.  Biggs  for  virtue  and  chastity,  to  have 
been  rejected  ? 

Her  reputation  in  this  respect  had  been  implicated  both  by 
the  conduct  and  evidence  of  Eleazer  M.  Parish.  And  if  she 
was  the  woman  he  took  her  to  be,  the  conduct  of  her  hus- 
band would  have  been  less  justifiable  in  resorting  to  the 
means  he  did,  to  rescue  and  protect  her  from  insult  and  im- 
portunity. We  hold,  therefore,  that  the  proof  should  have 
been  received. 

[2.]  The  9th  charge  given  by  the  presiding  Judge  to  the 
jury,  was  in  these  words :  ^  That  although  the  shooting  at 
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another,  might,  if  it  resulted  in  death,  be  justifiable  homicide, 
yet  if  death  did  not  ensue,  it  would  be  a  crime,  under  the  Act 
of  1856,  unless  it  were  done  in  self-defence," 

Such  we  concede  is  the  letter  of  the  3d  section  of  the  Act 
of  1856.  It  provides,  that  from  and  after  its  passage,  that 
^'  any  person  who  shall  be  guilty  of  the  offence  of  shooting  at 
another,  or  at  any  slave  or  free  person  of  color,  except  in  his 
own  defence,  with  a  gun,  pistol,  or  other  instrument  of  (he 
like  kind,  shall,  on  conviction,  be  punished  by  a  fine  not  ex- 
ceeding one  thousand  dollars,  and  imprisoned  not  less  than 
twelve  months,  or  confinement  in  the  penitentiary  at  the 
discretion  of  the  Court."      Pamphlet  Jlcls  1855-56,  p.  265. 

By  the  penal  code,  it  is  justifiable  homicide  to  kill  anoth- 
er, not  only  in  self-defence,  but  in  the  defence  of  one's  habi- 
tation, property  or  family,  against  one  who  manifestly  intends 
to  commit  a  felony  on  either.  Can  it  be  believed  that  the 
Legislature  intended,  that  if  a  husband  or  father  shoots  at 
one  who  is  attempting  to  commit  a  rape  on  his  wife  or 
daughter,  and  fails  to  kill  him,  he  is  liable  to  be  convicted 
under  this  Act,  and  imprisoned  in  the  penitentiary  ?  Never , 
we  apprehend.  The  effects  of  such  a  construction  would  be 
too  monstrous.  We  must  deviate  then  from  the  letter  of  the 
law,  seeing  that  if  literally  interpreted,  it  leads  to  such  ab- 
surd consequences,  upon  the  same  principle  that  it  was  de- 
cided, after  long  debate,  that  the  Bolognian  law,  which  en- 
acted that  whoever  drew  blood  in  the  streets  should  be  pun- 
ished with  the  utmost  severity,  did  not  extend  to  the  surgeon 
who  opened  the  vein  of  a  person  that  fell  down  in  the  street 
in  a  fit 

If  it  be  justifiable  homicide  to  shoot  down  a  burglar  who 
forcibly  invades  your  house,  with  intent  to  commit  a  felony, 
as  it  undoubtedly  is,  and  yet  if  you  fail  to  kill  him,  you  sub- 
ject yourself  to  the  penalty  of  the  Act  of  1 856,  the  title  of  the 
statute  should  be  amended.  It  should  be  "An  Act  to  en- 
courage good  shooting."      And  yet  it  would  seem  to  be 
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passed  for  the  purpose  of  preventing  shooting  altogethei,  ex- 
cept in  cases  of  self-defence. 

[3.]  His  Honor,  the  presiding  Judge,  charged  the  jury, 
*^  that  under  no  circumstances  of  aggravation,  however  gross 
and  direct,  would  a  man  be  justifiable  in  taking  the  life  of 
another,  who  attempts  the  seduction  of  his  wife." 

This  instruction  brings  up  broadly  the  meaning  of  the 
16th  section  of  the  4th  division  of  the  penal  code.  After 
treating  of  the  various  grades  of  homicide,  murder,  man- 
slaughter— voluntary  and  involuntary  and  justifiable — it  is 
provided  that  ^'  all  other  instances  which  stand  upon  the  same 
footing  of  reason  and  justice,  as  those  enumerated,  shall  be 
justifiable  homicide.'' 

What  is  the  meaning  of  this  section  ?  It  signifies  some- 
thing. And  it  is  the  duty  of  the  Courts  to  give  it  efiiecL  It 
has  been  suggested,  that  to  bring  cases  within  this  provision, 
they  must  be  accompanied  with  force.  But  has  the  Legisla- 
ture so  limited  it  ?  Is  it  not  more  reasonable  to  suppose,  that 
it  waS|their  purpose  to  clothe  the  juries  in  criminal  cases, 
in  i#ich  they  are  made  the  judges  of  the  law  as  well  as  the 
facts,  with  large  discretionary  powers  over  this  class  of  of- 
fences ;  and  leave  it  with  them  to  find  whether  the  particu- 
lar instance  stands  on  the  same  footing  of  reason  and  jus- 
tice as  the  cases  of  justifiable  homicide  specified  in  the  code? 
Has  an  American  jury  ever  convicted  a  husband  or  fsither  of 
murder  or  manslaughter,  for  killing  the  seducer  of  his  wife 
or  daughter  ?  And  with  this  exceedingly  broad  and  com- 
prehensive enactment  standing  on  our  statute  book,  is  it  just 
to  juries  to  brand  them  with  perjury  for  rendering  such  ver- 
dicts in  this  State  ?  Is  it  not  their  right  to  determine  wheth- 
er, in  reason  or  justice,  it  is  not  as  justifiable  in  the  sight  of 
Heaven  and  earth,  to  slay  the  murderer  of  the  peace  and  res- 
pectability of  a  family,  as  one  who  forcibly  attacks  habita- 
tion and  property  ?  What  is  the  annihilation  of  houses  or 
chattels  by  fire  and  faggot,  compared  with  the  destruction  of 
female  innocence ;  robbing  woman  of  that  priceless  jewel. 
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which  leaves  her  a  blasted  ruin,  with  the  mournful  motto 
inscribed  upon  its  frontals,  "  thy  glory  is  departed  ?"  Our 
sacked  habitations  may  be  rebuilt,  but  who  shall  repair  this 
moral  desolation  ?  How  many  has  it  sent  suddenly,  with 
unbearable  sorrow,  to  their  graves  ? 

In  what  has  society  a  deeper  concern  than  in  the  protec- 
tion of  female  purity,  and  the  marriage  relation?  The  wife 
cannot  surrender  herself  to  another.  It  is  treason  against  the 
conjugal  rights.  Dirty  dollars  will  not  compensate  for  a 
breach  of  the  nuptial  vow.  And  if  the  wife  is  too  weak  to 
save  herself,  is  it  not  the  privilege  of  the  jury  to  say  whether 
the  strong  arm  of  the  husband  may  not  interpose,  to  shield 
and  defend  her  from  pollution  ? 

[4.]  Finally,  the  Court  charged  the  jury, "  that  whatever 
may  have  occured  on  the  night  previous  to  the  difficulty  at 
the  breakfast  table,  it  could  not  amount  to  a  justification  or 
excuse  for  the  act  of  shooting,  the  morning  after  the  difficulty." 
And  this  instruction  was  based,  no  doubt,  upon  the  idea, 
that  sufficient  time  had  elapsed  for  passion  to  subside,  and 
for  reason  to  resume  her  sway. 

In  many  cases  this  doctrine  is  true,  but  we  cannot  think  it 
a  sound  proposition,   under  the  facts   and  circumstances 
which  surrounded  these  parties.      The  husband  had  heard 
and  seen  the  personal  indignity  offered  his  wife  the  night  be- 
fore.    He  permitted  Parish  to  escape,  with  threats   of  pun- 
ishment should  he  remain  in  the  city.     The  very  next  morn- 
ing, at  the  breakfast  table,  he  unblushingly  resumes  his  seat 
in  the  immediate  neighborhood  of  his  intended  victim.    Was 
it  human  to  keep  cool  in  such  a  situation  ?    To  see  the  man 
who  had  attempted  to  desecrate  the  family  altar,  the  night 
before,  seat  himself  within  two  chairs  of  his  wife !    And  was 
it  not  right  and  proper,  in  order  to  account  for  his  violence, 
to  give  in  proof  to  the  jury,  the  occurrences  of  the  preceding 
evening?    To  shut  out  the  scene  which  transpired  in  the 
bed-chamber,  is  to  deprive  the  jury  of  the  power  of  appreci- 
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ating  the  transport  of  passion  kindled  in  the  bosom  of  Biggs 
by  the  presence  of  Parish. 

With  our  view  of  the  law,  we  feel  constrained  to  award  a 
new  trial  in  this  case. 

Judgment  rerersed. 


Zachariah  Dakiel,  plaintiff  in  error,  vs.  Seabokn  Powell, 

et  al.,  defendants  in  error. 

[1.]  A  next  friend  having  obtained  a  decree  in  chancery  securing  a  remainder 
interest  to  the  minors  for  whom  he  acts,  has  an  equitable  lien  on  the  estate 
which  he  has  benefitted,  for  all  proper  expenditures  of  money  made  by  him, 
but  not  for  his  personal  services. 

[2.]  The  decree  for  his  reimbursement  should  be  so  shaped  as  not  to  interfere 
with  the  preceding  life  estate,  and  to  operate  as  a  present  lien  upon  the  es- 
tate in  remainder,  to  be  enforced  when  the  remainder  falls  into  possession  by 
the  termination  of  the  life  estate. 

In  Equity,  in  Burke  Superior  Court    Decision  on  demur- 
rer, by  Judge  Holt,  at  May  Term,  1859. 

This  was  a  bill  in  equity,  filed  by  Zachariah  Daniel  against 
Seaborn  Powell,  James  M.  Melton,  and  Amanda,  his  wife. 
Homer  Wimberly,  and  Mariah,  his  wife,  John  Powell,  Mary 
M.  Powell  and  Amarintha  C.  Powell,  (the  three  last  named 
defendants  minors,)  the  object  of  which  was  to  recover  from 
defendants  the  amount  paid  out  by  complainant  for  counsel^ 
fees  in  and  about  the  prosecution  of  a  suit  in  their  behalf; 
and  also  for  services  rendered  by  complainant  himself,  in  the 
management  of  said  suit  and  the  litigation  consequent  there- 
on, as  next  friend  of  defendants..  The  fees  paid  out  amount- 
ed to  five  hundred  and  seventy  dollars,  and  the  services  per- 
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formed  by  complainant  were  alleged  to  be  worth  one  thou- 
sand dollars. 

To  this  bill  there  was  a  demurrer,  on  the  following 
grounds : 

1st  That  complainant  had  a  full  and  adequate  remedy  at 
law. 

2d.  That  there  was  no  equity  in  the  bill. 

3d.  That  the  defendants  were  misjoined,  the  claim  of 
complainant  against  them  being  several  and  not  joint 

The  Court,  after  argument  and  consideration,  sustained  the 
demurrer,  on  all  the  grounds,  holding  that  the  foundation  of 
complainant's  demand  was  an  implied  promise  by  defend- 
ants severally  to  pay  for  services  rendered,  and  for  money 
paid  for  their  use,  and  that  an  action  oiindebitatus  assumpsit^ 
was  a  complete,  and  the  proper  remedy. 

To  which  decision  counsel  for  complainant  excepted. 

John  T.  Shewmake,  for  plaintiff  in  error. 
MiLLEBs  &  Jacksox,  coutra. 

By  the  Court — Stephens  J.  delivering  the  opinion. 

We  think  there  is  equity  in  this  bill,  and  that  the  demur- 
rer was  improperly  sustained.  We  think  that  the  claim  of 
the  complainant  is  not  a  personal  one  against  these  minors, 
as  was  assumed  by  the  presiding  Judge,  but  is  an  equitable 
lien  on  the  property.  The  minors  made  no  contract,  and  were 
not  capable  of  making  any  binding  contract  with  him,  to 
reimburse  him  for  his  expenditures  in  serving  them  as  their 
next  friend,  by  having  their  property  secured  to  their  enjoy- 
ment He  was  acting  for  the  benefit  of  their  property,  un- 
der the  direction  of  a  Court  of  Chancery,  and  the  Court  will 
see  to  it,  that  he  receives  proper  compensation  out  of  the 
property  itself.  The  Court  will  never  go  beyond  the  proper- 
ty which  he  has  benefitted,  for  that  might  lead  to  a  compen- 
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sation  beyond  the  service  rendered.  We  think,  however, 
that  the  complainant  ought  to  have  had  the  original  decree, 
securing  this  property  to  the  minors,  so  shaped  at  the  time,  as 
to  provide  for  his  compensation  as  next  friend.  It  could 
have  been  done  then  without  additional  costs,  and  having  fail- 
ed to  do  it  then,  he  must  pay  the  costs  of  having  it  done  now. 
Nor  do  we  think  he  ought  to  be  allowed  any  charges  for 
personal  services  rendered  by  himself,  for  that  would  open  a 
door  for  the  office  of  a  next  friend  to  be  turned  into  one  of 
personal  profit  and  speculation.  But  we  do  think  that  he 
ought  to  be  allowed  his  charges  on  account  of  all  proper  ex- 
penditures of  money  made  by  him  for  the  benefit  of  the 
property.  The  decree  granting  the  relief  to  him  ought  to  be 
so  shaped  as  not  to  interfere  with  the  existing  life  estate 
which  precedes  the  estate  of  these  minors,  and  ought  to  oper- 
ate only  as  a  lien  upon  their  estate  in  remainder  now,  to  be 
enforced  when  the  property  falls  into  possession  by  the  ter- 
mination of  the  life  estate.  One  of  the  minors,  who  was  a 
joint  tenant  in  the  remainder  when  the  complainant's  servi- 
cess  were  rendered,  was  dead  when  this  bill  was  brought, 
and  his  estate  is  unrepresented.  Any  decree  which  may  be 
rendered  in  the  case  can  not  bind  his  interest  in  the  estate, 
though  it  may  bind  the  others.  The  suggestion  is  thrown 
out  to  counsel  for  their  consideration.  We  think  also,  that 
those  of  the  remaindermen  who  are  still  minors,  ought  to  be 
represented  in  this  litigation  by  guardians  ad  litem.  All  of 
these  suggestions  point  to  defects  in  the  form  of  the  bill  as  it 
stands  at  present,  but  nevertheless,  we  think  it  is  bottomed 
on  a  substantial  equity,  and  ought  not  to  have  been  dismiss- 
ed. 

Judgment  revened. 
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LxHTJEL  DwsLLS,  administrator,  plaintiff  in  error,  vs.  David 
L.  RoATH,  executor,  defendant  in  error. 

[1.]  A  bill  in  equity  filed  by  one  who  has  the  equitable  title,  for  the  purpose  of 
enjoining  several  common  law  suits,  at  the  instance  of  one  who  has  the  legal 
title,  and  ostensible  right  to  recover  possession  of  the  property,  will  be  re- 
tained to  avoid  circuity  of  action  and  unnecessary  expense  and  litigation, 
unless  it  appears  that  there  is  a  legal  necessity  for  the  common  law  actions 
to  proceed — especially  aAer  a  decree  has  been  had  settling  the  rights  of  the 
parties  as  the  law  fixes  them. 

[3.]  Upon  the  death  of  the  wife,  having  a  separate  property,  the  title  to  such 
property  vests  in  the  husband ;  and  that  right  is  not  lost  to  his  representa- 
tives, although  the  husband  failed  to  administer  en  his  wife's  estate  during 
his  lifetime. 

[3.]  When  the  parties  go  to  trial  on  the  bill  and  answer,  and  there  is  no  ques- 
tion of  fact  in  issue,  and  there  is  nothing  involved  but  a  question  of  law,  it 
is  not  improper  for  the  Court  to  instruct  the  jury  to  sign  a  decree  in  accord- 
ance with  the  legal  or  equitable  rights  of  the  parties. 

In  Equity,  in  Richmond  Superior  Court.  Decision  by 
Judge  Holt,  at  May  Term,  1859. 

This  was  a  bill  in  equity,  by  David  L.  Roath,  executor  of 
James  Adams,  deceased,  against  Lemuel  Dweile,  adminis- 
trator of  Haniett  L.  Adams,  deceased,  to  enjoin  certain  ac- 
tions at  law. 

The  facts  of  the  case  are  these : 

On  the  15th  day  of  September,  1842,  James  Adams,  and 

Harriett  L.  Averell,  (widow  of Averell,  deceased,)  in 

contemplation  of  their  marriage,  then  shortly  to  be  solem- 
nized, entered  into  and  executed  a  marriage  settlement,  in 
and  by  which  it  was  agreed  and  covenanted,  that  certain  real 
and  personal  estate  therein  mentioned,  as  the  property  of 
Mrs.  Averell,  shall,  notwithstanding  said  marrriage,"  remain 
to  the  sole  and  separate  use  of  the  said  Harriett  L.,  a9  here- 
inafter provided.  Now  the  said  Harriett  L.  and  James,  for 
and  in  consideration  of  the  premises,  do  hereby  covenant 
and  agree  to  and  with  each  other,  that  if  said  marriage  shall 
take  place,  that  the  aforementioned  property,  with  the  future 
issue,  income  and  profits  thereof,  shall  be  entirely  at  the  dis- 
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position  of  and  under  the  control  of  the  said  Harriett  Li.,and 
shall  remain  to  the  sole  and  separate  use  of  the  said  Harri- 
ett L.,  and  be  free  from  all  debts^  liabilities  and  contracts  now 
existing  against  the  said  James  Adams,  ^or  that  he,  the  said 
James,  may  hereafter  contract  or  assume.  The  said  James 
further  covenants  and  agrees  to  and  with  the  said  Harriett 
L.,  that  she  shall  have  full  power  and  authority,  at  any  time 
after  the  said  contemplated  marriage  shall  take  place,  to  give, 
grant,  sell,  devise,  or  convey,  all  or  any  part  of  theafore  men- 
tioned property,  or  the  future  issue,  income  and  profits  there- 
of, unto  any  person  or  persons  that  she,  the  said  Harrietl,may 
think  proper;  and  that  the  said  Harriett  L.  shall  exercise  the 
same  powers  over  said  property,  and  the  future  issue,  income 
and  profits  thereof,  as  though  she  were  ferne  sole :  and  the 
said  James  further  covenants  and  agrees  to  and  with  the  said 
Harriett  L.,  that  he  will  join  her  in  any  conveyance  that  the 
said  Harriett  L.  may  make  as  aforesaid,  in  which  she  shall 
or  may  desire  his  concurrence,  and  that  he  will  hold  said 
property  as  her  trustee,  and  not  in  his  own  right" 

Shortly  after  the  execution  of  this  settlement,  the  marriage 
was  solemnized,  and  the  said  James  took  possession  of  said 
property,  and  held  the  same  as  trustee  until  the  death  of  his 
wife,  who  died  without  having  made  any  disposition  of  said 
property  by  deed,  will  or  otherwise.     The  husband  survived 
his  wife,  and  held,  retained  and  used  said  property  until  his 
death,  which  occurred  some  years  after  the  decease  of  his 
wife.    He  departed  this  life  without  having  administered  on 
his  wife's  estate,  leaving  his  last  will  and  testament,  and 
therein  devising  and  bequeathing  said  property  as  his  own 
and  appointing  David  L.  Roath  his  executor.    Afterwards, 
Dwelle,  the  defendant,  took  out  letters  of  administration  on 
the  estate  of  the  said  Harriett  L.,  deceased,  and  he  instituted 
actions  at  law — ejectment  and  trover — against  Roath,  for  the 
lands  and  personal  property  contained  in  said  marriage  set- 
tlement.   And  to  enjoin  these  suits  this  bill  was  filecL 

It  also  appeared  that  Mrs.  Adams  had  no  children  by  her 
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last  husband,  but  that  she  had  and  left  children  surviving  her 
her  first  husband. 

The  Judge  granted  the  injunction,  and  upon  the  coming 
in  of  the  answer,  counsel  for  defendant  moved  its  dissolution 
upon  the  grounds — 

1st.  That  there  was  no  equity  in  the  bill. 

2d.  If  any,  that  it  had  been  fully  sworn  off  by  the  answer. 

The  Court  refused  to  dissolve  theinjunction,  but  instructed 
the  jury,  to  whom  the  cause  had  been  submitted,  to  decree  a 
perpetual  injunction  of  the  actions  at  law.  To  which  refusal 
and  instruction  defendant  by  his  counsel  excepted. 

Gibson,  by  E.  J.  Walker  ;  and  W.  G.  Johnson,  for  plain- 
tiff in  error. 

MiLLEES  &  Jackson,  contra. 

By  the  Court — Lton  J.  delivering  the  opinion. 

[1.]  There  is  much  doubt  as  to  the  necessity  of  this  bill, 
but  as  it  avoids  a  circuity  of  actions,  the  expen.ses  of  admin- 
istration on  this  property,  useless  litigation,  and  quiets  the 
titles  to  the  property,  it  will  be^retained  for  these  purposes,  es- 
pecially as  it  has  been  answered,  issue  joined,  and  a  decree 
rendered  properly  settling  the  rights  of  the  parties. 

[2.]  Upon  the  death  of  the  wife,  having  a  separate  estate, 
the  husband  is  entitled  to  administer  and  reduce  the  same  to 
possession  without  account.  The  husband,  in  this  case,  be- 
ing in  possession  of  the  property  at  his  wife's  death,  and  con- 
tinuing to  hold  it  up  to  his  death,  the  right  of  his  represen- 
tatives to  retain  the  property  was  not  defeated  by  the  failure 
of  the  husband  to  administer  during  his  life.  This  question 
was  distinctly  settled  in  Bryan  vs.  Rooks^  25  Ga.  622. 

[3.]  As  there  was  no  dispute  as  to  the  facts,  and  the  whole 
matter  in  issue  a  question  of  law,  it  was  not  improper  in  the 
Court  to  instruct  the  jury  to  sign  a  decree  settling  the  rights 
of  the  parties  under  the  law. 
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John  Pournell  and  Wife,  plaintiffs  in  error,  vs.  Danisl 

Harkis,  defendant  in  error. 

[1.]  A  testator,  by  the  sixth  i{cm  of  his  will,  made  in  the  State  of  Virginia,  in 
1793,  where  he  resided,  made  the  following  bequest:  **I  lend  to  mj  grand- 
daughter, Jincey  Jordan,  during  her  natural  life,  the  use  and  seryfces  of  (be 
following  slaves  and  their  increase,  to-wit:  £dy,  dec,  (which  said  negroes  I 
had  lent  to  my  son,  Henry  Haily,  at  my  discretion,)  and  at  her  decease,  I  give 
the  said  slaves  and  their  increase  to  the  heirs  of  her  body,  lawfully  begotten. 
But  if  she  should  die  without  such  issue,  in  that  case,  I  give  the  said  slaves 
and  their  increase  to  my  grand-children,  Letitia  and  Richard  Hyde  Uaily, 
aforementioned,  or  the  survivor  of  them,  and  the  heirs  of  their  bodies,  lawful* 
ly  begotten.  And  in  default  thereof,  then  to  my  grand-sons,  Henry  and  Hod. 
son  Haily,  or  the  survivor  of  them,  and  their  heirs  forever." 

Beldf  That  Jincey  Jordan  took  an  estate  tail  in  the  negroes,  which  was  enlarged 
by  the  laws  of  Virginia  into  an  estate  in  fee  simpU, 

[2.]  That  the  word  "  20n<f,"  used  in  said  clause,  imports  the  same  sense  as 
"give,"  and  is  so  to  be  coi^strued. 

[3.]  That  the  gift  of  the  use  and  services^  in  said  item,  carries  the  corpus  of  the 
property  with  the  use. 

Trover,  from  Washington  county,  Before  Judge  Holt,  at 
March  Term,  1859. 

This  was  an  action  of  trover,  by  John  Pournell  and  wife, 
and  others,  against  Daniel  Harris,  for  the  recovery  of  certain 
negro  slaves,  claimed  by  the  plaintiff  under  the  sixth  item  of 
the  last  will  and  testament  of  James  Haily,  deceased,  late  of 
the  State  of  Virginia,  and  which  item  is  as  follows,  viz : 

^^  Item  Sixth.  I  lend  to  my  grand-daughter,  Jincey  Jordan, 
during  her  natural  life,  the  use  and  services  of  the  following 
slaves  and  their  increase,  to-wit :  Edy,  Fortune,  Rody,  Ferri- 
by  and  Littice,  (which  said  negroes  I  had  lent  to  my  son, 
Henry  Haily,  at  my  discretion,)  and  at  her  decease,  I  give 
the  said  slaves  and  their  increase  to  the  heirs  of  her  body, 
lawfully  begotten.  But  if  she  should  die  without  sach  issue, 
in  that  case,  I  give  the  said  slaves  and  their  increase  to  my 
grand-children,  Letitia  and  Richard  Hyde  Haily,  aforemen- 
tioned, or  the  survivor  of  them,  and  the  heirs  of  their  bodies, 
lawfully  begotten.    And  in  default  thereof,  then  to  my  grand- 
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sons, Henry  and  Hudson  Haily^or  the  snrviTor  of  them,  and 
their  heirs  forever." 

This  will  was  executed  in  the  State  of  Virginia,  where  the 
testator  resided  at  the  time  of  his  death,  and  hears  date  26th 
March,  1793. 

The  plaintiffs  claimed  the  negroes,  as  remaindermen,  un- 
der the  said  sixth  item,  being  the  "  heirs  of  the  body  of  Jincey 
Jordan,  lawfully  begotten." 

At  the  trial,  on  motion  of  counsel  for  defendant,  the  presi- 
ding Judge  ordered  a  nonsuit,  on  the  ground  that  the  sixth 
item  of  said  will  created  an  estate  tail  in  Jincey  Jordan,  which, 
by  the  laws  of  the  State  of  Virginia,  was  converted  into  a  fee 
simple  estate,  and  vested  an  absolute  title  to  said  slaves  and 
their  increase,  in  said  Jincey. 

Afterwards,  counsel  for  plaintifls  moved  to  set  aside  the 
judgmentof  nonsuit,  and  to  reinstatethecause,  on  the  ground 
that  the  Court  erred  in  the  construction  given  to  the  sixth 
item  of  said  will 

The  Court  overruled  the  motion  and  counsel  for  plaintiffs 
excepted. 

Wm.  S,  Rockwell  ;  and  I,  L.  Harris,  for  plain  tiffs  in  error. 

Jonx  ScuLJBY  ;  and  Geo.  A.  Gordon,  contra. 

By  the  Court. — Lyon  J.  delivering  the  opinion. 

[1.]  What  interest  or  title  did  Jincey  Jordan  take  in  the 
negroes  named  in  the  sixth  item  of  the  will  of  James  Haiiy, 
accordingto  the  laws  of  force  in  the  State  of  Virginia,  where 
the  will  was  executed,  and  where  the  testator  resided,  and 
subsequently  died  in  1795?  This  is  the  question  that  this 
record  presents  for  the  adjudication  of  this  Court;  for  by 
those  laws,  then  in  force  in  that  State,  must  this  Court  be 
g^ovemed  in  constniing  and  giving  effect  to  thia  provision  of 
that  wilL 
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By  an  Act  of  the  Legislature  of  the  Staia  of  Virgiaia,  of 
7th  October,  1776, it  is  enacted,  that  "any  person  who  saw 
hath,  or  hereafter  may  have  any  estate  in  fee  tail,  &c^  in  any 
lands,  and  whether  such  estate  tail  hatk  been  er  hereqfter 
shall  be  created  by  deed,  will,  &c.,  shall  from  henceforth,  or 
from  the  commencement  of  such  estate  tail,  stand  ys^sof&eta 
seized,  &c.,  of  such  lands,  &c.,  in  full  and  absolute  fee  sim- 
ple, in  like  manner  as  if  such  deed,  will,  &c,  had  eoaveyed 
the  same  in  fee  simple,"  &c.    And  by  a  revised  Act  of  1735, 
it  is  again  enacted,  ''that  every  estate  in  land  or  slaves,  which, 
oath^  7th  October,  1776,  was  an  estate  in  fee  tail,  shall  be 
deemed  froiti  that  time  to  have  been,  and.  from  that  time  to 
continue,  an  estate  in  fee  simple.    And  every  estate  inlands 
which  since  hath  been  limited,  or  hereafter  shall  be  limited^ 
so  that,  as  the  law  aforetime  was^  such,  an  estate  would  have 
been  an  estate  tail,  shall  also  be  deemed  to  have  b^en,  and 
to  continue  an  estate  in  fee  simple." 

These  are  the  statute  laws  of  force  in  the  Stajteof  Viiginia^at 
the  execution  of  this  will,  and  by  these  laws,and  theconstmc- 
tion  put  on  them  by  the  Courts  of  Virginia,  must  the  interest  of 
Jincey  Jordan  in  these  negroes,  under  that  will,  be  measured. 

The  Courts  of  Viiginia,  in  determining  what  woiids  in 
deeds  or  wills,  made  in  that  State  since  the  passage  of  those 
Acts,  create  estates  tail,  and  in  construing  and  giving  etkcx 
to  the  statutes  themselves,  have  uniformly  held,  that  they 
were  bound  by  the  same  laws  and  rules  of  construction  that 
prevailed  in  that  State,  and  in  the  Courts  of  Great  Britain, 
before  the  passage  of  the  Act  of  7th  October,  1776,  abolishing 
estates  tail  in  that  State,  and  converting  them  into  estates  in 
fee  simple.  Jeggetts  vs.  Davis,  1  Leigh  Jiep^  368;  Taie  vs^ 
TuSyy  3  Call.  354 ;  Eskridge  vs.  Fisher^  1  Hen.  ^  Mum.  559. 

With  a  rule  thus  broadly  defined,  it  would  be  an  easy  mat- 
ter  for  u^  to  determine  what  estate  Jiucey  Jordan  took  iivtbe 
property,  under  the  wifl^  even  if  the  adjudication   of  tlie 
Courts  of  Virginia  left  room  for  doubt,  but  there  can  be  no 
doubt ;  the  cases  are  too  numerous,  and  too  directly  in  point. 
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In  Carter  vs.  Tyler,  1  Call.  143,  the  will  was  made  ia  1759. 
Testator  gave  to  each  of  two  sons  a  tract  of  Iand|  and  to  each 
derise  was  this  limitation :  '^to  him  and  his  heirs  lawfully  be- 
gotten forever/'  ^'and  if  either  of  my  sons  should  die  without 
issue,  my  will  is,  that  the  whole  go  to  the  survivor; 
and  if  they  both  die  without  issue  lawfully  begotten, 
then  my  will  is,  after  my  wife's  death,  that  the  lands 
be  sold,  and  the  money  thereon  be  equally  divided  be* 
tween  my  daughters  then  living,  and  their  heirs  forever." 
In  that  case  the  Court  held,  that  the  sons  took  estates 
tail,  and  the  limitations  over  were  void«'  Judge  Carr,  of  the 
Court  of  Appeals  of  Virginia,  in  Bell  vs.  Gillespie,  and  Broad- 
dus  vs.  Turner,  5  Ban.  281  and  309,  refers  to  the  deoision 
approvingly,  and  says  that  it  was  decided  in  1797^  thirty 
yeaan  previously  to  Bell  vs.  Gillespie,  and  the  first  case  to  be 
found  ia  the  hooks  after  the  passage  of  the  laws  docking  en- 
tails, by  the  unanimous  opinion  of  the  Court,  consisting  of 
Pendleton,  Carrington,  Lyon,  Fleming  and  Roane— venera- 
ble and  able  men-'-'who  were  actors  in  those  eventful  scenes 
which  gave  birth  to  these  laws.  The  cause  was  argued  with 
great  learning  and  ability^  by  the  most  distinguished  counsel 
then  at  the  bar,  who  put  forth  all  their  strength  to  prove  tbat 
the  limitations  over  were  not  destroyed  by  the  statute;  i^qd 
that  decision  has  never  been  questioned  since. 

In  Eskridgevs.  Fisher^  I  Hen.  St  Mmn.  559 — will  in  1784 
— rdevise  of  land  and  personal  esX^Aj^  to  his  sen,  and  his  heirs, 
and  if  he  die  without  lawful  heirs,  to  the  grand-son  of  the 
testator — counsel  insisted  that  as  real  and  personal  estate  were 
devised  by  the  same  words  in  the  same  sentence,  this  case 
presented  an  important  distinction ;  but  the  whole  Court  con- 
sidering the  case  as  settled,  decided  th«  estate  of  the  first  ta- 
ker to  be  an  estate  tail. 

In  Ball  vs.  Pajfne,  6  Bun.  73,  the  words  of  the  will  in  con- 
troversy vb  ere :  *^  At  the  death  or  marriage  of  my  wife,  I  give 
unto  myson,  Cyrus  Ba\\,ihemeofihQ  remainder  of  my  lands 
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that  I  possess  in  the  county  of  Lancaster,  during  his  life, 
and  in  case  he  should  have  heirs  lawfully  begotten,  that  be 
shall  or  may  dispose  of  the  said  land  to  either,  or  amongst 
the  said  heirs  as  he  shall  think  proper ;  but  in  case  that  my 
son  should  die  without  ^t/cA  heirs,  then  my  will  is,  that  the 
said  lands  be  equally  divided  amongst  my  daughters/^  That 
case,  and  the  one  before  this  Court,  are  alike  in  many  fea- 
tures— in  the  one  case  the  use  only  of  the  land  is  given,  in 
the  other  the  use  and  services  to  the  first  taker;  in  the  one 
case  the  limitation  over  is  to  the  heirs  lawfully  begotten,  and 
should  the  son  die  "  unthout  such  heirs,  then  over,"  and  in 
the  other,  the  case  before  us,  the  limitation  is  "to  the  heirs 
of  Aer  bodt/  lawfully  bcgotten,^^  and  "  if  she  should  die  with- 
out such  issue,^^  then  over,  making,  where  there  is  a  differ- 
ence, this  case  much  the  strongest.     In  that  case,  after  ruling 
that  this  was  a  devise  to  Cyrus  for  life,  the  Court  says,  there 
is  no  doubt  but  that  the  son  Cyrus  would,  under  that  will, 
take  an  estate  tail,  according  to  the  doctrines  of  the  English 
law,  or  by  the  law  of  Virginia  enlarged  into  a  fee.    For  we 
know,  says  the  Court,  that  by  the  law,  as  it  has  long  been 
settled,  if  an  estate  had  been  given  to  A.  for  life,  then  to  the 
heirs  or  issue  of  A.,  and  if  he  die  without  such  issue,  over, 
A.  took  an  estate  tail;  and  this  the  statute  says  shall  be  a  fee. 
But  if  we  say,  that  under  the  law  dispensing  with  words  of 
inheritance,  (referring  to  the  Act  of  1785,)  the  heirs  of  the 
body  of  A.  became  purchasers,  and  take  the  fee,  we  prerent 
A's  life  estate  from  being  enlarged  into  a  fee  tail,  and  thus 
withdraw  it  from   the  Act.     This"  would   be  setting  one 
clause  of  the  same  Act  in  direct  opposition  to  another.    This, 
too,  would  violate  the  rule  laid  down  and  steadily  adhered 
to  by  this  Court,  in  all  the  cases  which  have  come  b^ore  i/- 
Now  when  it  is  understood  that  this  ai^iment  of  the  Court 
of  Appeals  of  Virginia,  was  made  directly  in  reply  to  the  po- 
sition of  counsel  for  the  plaintiff  Jn  that  case  as  in  this, 
that,  under  the  will  of  James  W.  Ball,  the  heira  of  the  body 
of  Cyrus  Ball,  and  grand-children  of  the  testator,  were  the 
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immediate  objects  of  the  intended  bounty  of  the  testator, and 
were  used  by  the  testator  as  words  of  purchase,  and  not  of 
limitation,  and  that  the  Court  should  consider  a  fee  simple 
given  to  the  heirs  of  Cyrus  Ball,  which  they  took  as  purcha- 
sers, and  which  would  prevent  the  enlargement  of  the  estate 
of  Cyrus  into  a  fee  tail,  the  striking  analogy  between  the  two 
cases  is  most  manifest  and  conclusive.  The  Court  conclu- 
ded that  Cyrus  Ball  took  an  estate  tail,  which  was  converted 
by  the  Act  into  a  fee.  Upon  the  authority  of  the  case  of 
Ball  vs.  Paj/ne,  consistent  with,  and  sustained  as  it  is  by  a 
uniform  and  unbroken  current  of  decisions  in  that  State, 
from  1797  down  to  the  present  day,  we  are  of  the  opinion 
that  Jincey  Jordan  took  an  estate  tail  in  the  negroes  men- 
tioned in  the  sixth  item  of  the  will  of  James  Haily,  con- 
verted by  the  law  of  Virginia  into  an  estate  in  fee  simple ; 
in  other  words,  that  the  property  mentioned  in  that  item  of 
the  will,  vested  under  the  will  absolutely  in  her. 

Counsel  for  plaintiff  referred  to,  and  relied  on,  in  support 
of  a  contrary  construction,  the  cases  of  Timberlake  vs.  Graves^ 
Oreshams  vs.  Greshams,  James  vs.  McTVUltamSy  and  Cordle 
vs.  Cordle,  6  Mum.  174,  187,  301,  455  ;  but  in  none  of  those 
cases  was  the  rule,  enforced  in  this  case,  denied  or  contro- 
verted, nor  the  authority  of  the  cases  we  have  referred  to,  and 
by  which  we  have  felt  ourselves  bound,  doubted  or  disputed. 

[2.]  But  it  is  insisted,  that  as  the  testator  made  use  of  the 
word"/enrf"  instead  of  "g-iue,"  that  no  gift  was  intended  to 
Jincey  Jordan,  and  that  no  estate  in,  or  title  to  the  property 
of  any  kind,  vested  in  her ;  but  that  the  interest  she  had  in 
the  property,  was  simply  that  of  a  loan,  while  the  title  to  the 
property  remained  in  the  testator  during  his  life;  and  after 
his  death,  and  until  the  death  of  his  grand*daughter,  in  his 
executors;  and  if  this  position  was  a  sound  one,  it  would  make 
a  grand  difference  in  our  judgment.  But  is  the  position  a 
sound  one  ?  We  think  not  The  words  of  the  bequest  are, 
/  lend  to  my  grand-daughter,  4*^.,  during  her  natural  life, 
^^  and  at  her  decease,  I  give,  &c.      It  would  seem  that  as 
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the  teMator  used  the  word  lend,  to  express  the  ihterest  diat 
he  intended  his  grand^daughter  should  take  in  the  property, 
and  the  word  give  to  carry  the  property  from  her  to  the  heirs 
of  her  body,  or  in  default  of  them  to  others,  he  had  some  par- 
pose  in  doing  so.  What  that  purpose  was  does  not  clearly  ap- 
pear. It  certaialywasnotthat  theword  lendsbouldhaFeJfsap- 
propnate  signification,  for  a  loan  isa  grant  of  a  thing  to  anoth- 
er for  a  limited  time,  to  be  specifically  returned  to  its  owner.  It 
implies  that  the  dominion  of  the  thing  remains  in  the  lender. 
Here  the  testator  parts  with  his  entire  interest  in  this  prop- 
erty.   No  further  control  of  the  property  is  left  in  him  or  his 
exBcatois ;  that  is  gone  from  him  and  them  forever.  Between 
the  expiration  of  the  life  interest  of  Jincey  Jordan,  and  (he  ta- 
king of  the  remaindermen,  there  is  not  one  instant  of  time,  in 
which  the  executor  of  testator  could  resume  the  possession 
or  dominion.    How  then  can  it  be  a  loan  ?    Had  the  testa- 
tor, instead  of  saying  '^  I  lend,''  said.  *'I  give,"  what  greater 
interest  would  Jincey  Jordan  have  taken  in  the  property, 
than  she  actually  did,  or  than  the  testator  intended  she  should 
take  ?  The  interest  given,  and  intended  to  be  given,  then,  not 
being  a  loan  but  a  gift;  it  must  be  construed  to  mean  the  same 
as  if  the  testator  had  said  "  I  give,"  instead  of  ^*  I  lend."  This 
word  was  before  the  Court  of  Appeals  of  Virginia,  for  con- 
struction, in  the  case  of  Deane  vs.  Hanfori,  9  Leigh,  256,  in 
the  following  clause:  "I  lend  to  Thos.  Deane,  and  the  heirs 
of  his  body.''    Here,  the  Court  says,  "there  is  no  sound  dis- 
tinction between  such  a  loan,  and  words  imputing  a  gift," 
and  that  authority  is  conclusive  upon  us  in  this  case. 

[3.]  It  is  insisted  further,  that  the  negroes   were  not  the 
subject  of  the  gift  to  Jincey  Jordan,  but  that  only  the  ^tist 
and  services^^  while  the  negroes  are  given  to  the  heirs  of  h«r 
body,  and  that  is  such  a  distinction  as  takes  this  case  out  of 
the  rule. 

We  cannot  agree  with  counsel  for  the  plaintifl;  We  think 
that  if  there  is  a  distinction,  it  is  without  a  difference.  This 
identical  question  was  passed  tipon  by  the  Court,  in  Ball  vs. 
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Payncy  6  jRancf.  73.  There  the  testatoi  ^ve-the  We  of  the 
land  to  his  son  Cyrus^  with  power  of  appointment  to  the 
heirs  of  his  body,  if  he  had  any,  and  the  Court  saya,  ^  Che  use 
o,f  his  land  given  to  Cyrus  in  the  first  branch  of  Ihe  duuse, 
and  the  power  of  appointment  ki  the  second,  I  do  not  (5on* 
si4er  as  affecting  at  all  the  character  of  the  devisa"  But  in 
the  abaence  of  any  such  adjudication  in  that  ca^,  eaD  acwe 
be  found  where,  whea  the  entfa?e  use  and  profiiSi  of  a  thing  is 
given  indefiinitely,  the  thing  itself  does  not  follow  the  profits  ? 

Judgment  affirmed. 

Judge  SrxfBSMs  having  been  of  counsel  in  this  case,  preTious  to  his  eleva- 
to  tbe  Beobti,  did  notpratide. 


DoiLKER,  PoTTiEK  &  Co.,  plaintiffs   in   error,  vs.  Benjamin 

F.  WiLUAMs,  defendant  in  error. 

(1.]  li'  one,  aAer  selling  personal  property,  retains  possession,  and  aubsequeat- 
ly,  and  white  in  possession,  executes  a  mortgage  to  a  third  person,  to  secure 
a  debt,  the  lien  of  the  mortgage  must  prevail  over  the  previous  sale,  if  the 
/nortgage  was  not  ihaudulent,  and  the  mortgagees  bad  no  notice  of  the  for- 
mer sale  at,  or  previous  to  their  taking  the  mortgage. 

[2.]  The  declarations  of  the  mortgagor  at,  and  previous  to  the  execution  ofihc 
mortgage,  the  mortgagees  not  being  present,  and  assenting  to  such  statements, 
9se  inadmissible  to  prove  notice  to  them  of  the  former  sale  or  fraud  in  the 
juortgege. 

[3.]  It  is  error  in  the  Court  to  charge  the  jury  on  a  slate  of  facts  not  in  preof. 

[4.]  It  is  irregular  in  tbe  Judge  of  the  Court  below  in  signing  the  ceniUcate  to 
the  bill  of  excepttous  required  by  law,  to  incorporate  therein  a  statement  of 
any  additional  faol  or  avldenoe  not  ineluded  in  the  biH  of  exceptions,  or  brief 
of  oviddace,  filed  la  titjnpott  of  a  motion  for  new  trial  ]  aor  ean  this  GoOf  t  ik 
passing  upon  the  questions  presented,  consider  such  addenda  as  a  part  of 
the  record. 
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Trorer^  in  CharltoB  Superior  Court.  TrM  before  Judge 
Cochran,  at  April  Term,  1859. 

This  was  an  action  of  trover^  brought  by  Benj.  F.  Wil- 
liams^ against  Harold  DoUner,  Gilbert  Potter,  and  John  Cam- 
erden,  partners,  under  the  name  of  DoUner,  Potter  &  Co.,  to 
recover  a  turpentine  still  and  fixtures.  Service  of  the  writ 
was  effected  on  Potter  alone,  and  the  action  proceeded  against 
him,  under  the  provisions  of  the  statute  in  such  case  made 
and  provided. 

Bri^  of  testimony. 

The  plaintiff  introduced  the  following  testimony : 
A  bond  for  titles  from  Enoch  Hannum  to  the  plain- 
tiff, dated  the  12th  day  of  May,  A.  D.,  1855,  upon  proof  of 
the  hand- writing  of  the  obligor. 

John  Brooks,  being  sworn,  testified  as  follows:   ^^That 
he  had  a  conversation  with  Enoch  Hannum  at  the  time  of 
the  execution  of  a  certain  mortgage  by  said  Hannum  in  fa- 
vor of  Dollner,  Potter  &  Co.,  which  he  thinks  was  in  June, 
1855;  that  Hannum  then  said  he  had  sold  the  turpentine 
still  to  the  plaintiff;  that  Hannum  asked  him  to  go  for  a  law- 
yer to  draw  a  trust  deed  or  mortgage  for  him  (Hannum)  to 
Dollner,  Potter  &  Co.,  of  all  his  lands,  wagons,  fiatboats  and 
other  property,  in  order  to  give  himself  time  to  pay  his  debts, 
by  preventing  his  other  creditors  from  sacrificing  his  proper- 
ty under  attachment  or  other  process;  that  he  found  no 
lawyer,  but  got  a  form  book,  from  which  was  taken  the  fioTm 
of  a  mortgage  which  Hannum  then  drew  and  executed  in 
favor  of  Dollner,  Potter  &  Co. ;  that  he  included  in  the  said 
mortgage  the  property  he  said  he  had  sold  to  the  plaintiff; 
that  at  a  subsequent  time  he  (the  witness)  had  a  conversa- 
tion with  defendant  about  the  plaintiff^s  claim,  but  does  not 
remember  what  it  was.    That  in  the  spring  of  1856,  but  not 
before,  he  (witness)  saw  plaintiff  in  possession  of  the  place 
where  the  still  was;  plaintiff  was  there  with  his  iamilr. 
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Tht  stitl  was  worth,  to  the  hest  of  his  knowledge,  from  $1,000 
to9ly500;  and  might  be  worth  |200  per  annum,  but  as' to 
that  the  witness  can  hardly  form  an  opinion/' 

On  the  cross-examination,  the  witness  said :  ^*  That  in  his 
said  conversation  with  Hannum,  Hannum  said  his  object  in 
executing  the  mortgage  was  not  to  defraud  creditors,  but  to 
secure  them;  that  he  was  then  indebted  to  Dollner,  Potter 
&  Ca;  that  neither  defendant,  nor  an}*^  one  of  the  firm,  was 
present  at  said  conversation,  or  at  the  execution  of  the  mort- 
gage; that  he  (the  witness)  did  not  see  defendant  until  the 
spring  of  1S56;  that  he  does  not  know  that  defendant,  or 
any  one  of  the  firm,  had  any  knowledge  of  the  conversation 
with  Hannum  above  mentioned,  or  of  the  execution  of  the 
mortgage,  until  he  (the  defendant)  was  in  this  county  in  the 
spring  of  1856. 

Curtis  /?.  Hint  oily  being  sworn,  testified  as  follows  : 
'^  He  removed  the  still  from  Burnt  Fort  at  the  instance  of  the 
defendant;  he  found  it  on  the  place  where  the  plaintiff  was 
living ;  he  removed  it  to  Camp  Piuckney,  in  this  county, 
whence  he  thinks  it  was  shipped  to  New  York.  The  still 
was  worth  from  8 1000  to  ^1,560;  its  yearly  use  was  worth 
nothing  hardly,  as  it  was  out  of  order,  the  bottom  being 
cracked.  He  thinks  what  he  has  stated  took  place  in  the 
latter  part  of  1856,  Plaintiff  may  have  been  on  the  place 
seven  or  eight  months." 

On  cross-examination  the  witness  said :  ^'  The  still  had 
been  sold  by  the  Sheriff  at  the  door  of  the  Court  House  in 
this  county.  The  plaintiff  was  present  at  the  sale,  but  did 
not  forbid  it,  or  make  any  objection  to  it,  or  set  up  any  claim 
to  it,  or  give  any  notice  that  he  claimed  it,  as  witness  heard ; 
that  no  such  notice  was  given  by  any  other  person ;  that  the 
defendant  bought  the  still  at  said  sale,  and  employed  him 
(tho  witness)  to  remove  it ;  that  the  plaintiff  was  present 
^rhen  (he  witness)  removed  the  still,  and  asked  only  by  whose 
orders  he  removed  it,  but  made  no  objection  to  its  removal, 
and  set  up  no  claim  to  it.^ 


jj 
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The  plaintiff  here  closed  his  case,  and  (he  defendant  offer- 
ed the  following  testimony : 

A  mortgage  of  said  still  from  Enoch  Hannum  to  D61I- 
ncr,  Potter  &  Co.,  dated  the  7th  day  pf  June,  1855. 

The  affidavit  of  the  flefeiidant,  as  one  of  said  firm,  to 
foreclose  the  same. 

The  execution  in  pursuance  thereof,  with  the  entry 
thereon. 

The  Sheriff's  deed  to  Dollner,  Potter  &  Co. 

Jahn  E.  Bryant^  being  sworn,  testified  as  follows :  *Thai 
he  sold  the  still  in  question  as  Sheriff  of  said  county,  as  reci- 
ted in  his  deed  to  the  purchaser;  that  he  sold  it  himsdf; 
that  the  plaintiff  was  present,  and  quite  near  him^  and  made 
no  objection  to  the  sale,  and  gave  no  notice  of  any  claim  to 
the  still,  and  set  up  no  claim  to  it,  though  he  knew  what 
was  going  on ;  the  still  sold  was  lying  at  Burnt  Fort,  and 
was  purchased  by  the  defendant  for  iibout  $200^  and  deliver- 
ed to  him  in  pursuance  th^eof ;  the  levy  was  made  by  his 
predecessor  in  the  office  of  Sheriff'^ 

Stephen  McCall,  being  sworn,  testified  as  follows: 
"  That  he  knew  the  still  lying  at  Burnt  Fort,  once  owned  by 
Enoch  Hannum,  but  knows  nothing  of  the  value  of  it ;  was 
present  at  the  sale  of  the  still  by  the  Sheri^  and  plaintiff 
was  there ;  heard  no  notice  given  to  the  pubhc  of  any  claim 
to  the  still  on  the  part  of  any  person ;  plaintiff  made  no  ob- 
jection to  the  sale,  and  set  up  no  claim  to  it.  He  knows  the 
defendant ;  he  is  a  merchant  doing  business  in  the  city  of 
New  York,  in  partnership  with  a  Mr.  Dollner  and  a  Mt. 
Cam^rden." 

On  the  cross-examination,  he  said  ''  he  never  heard  Ike 
defendant  name  the  still  in  connection  with  the  plaintlfl^ 

Erasmus  D.   Tracy ^  being  sworn,  testified  as  follows: 
'<  That  he  was  present  when  the  still  was  sold ;  it  was  sold 
as  a  still  lying  at  Burnt  Fort,  and  a^  the  property  of  Ktioch 
Hannum ;  it  was  so  announced  by  the  Sheriff;  plaintiff  was 
there,  but  gave  no  notice  of  any  claim  of  his  to  the  sfill,  set 
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Up  no  ehtim  to  it,  and  made  no  objection  to  the  sale,  so  fiv 

as  witness  heard."  '    * 

Here  the  defsiidaDt  closed  his  case,  and  John  Brooks,  be- 
ing recalled  by  the  plaintiff,  said  <^  he  did  not  know  whether 
the  mortgage  shown  him  was  the  mortgage  Hannum  spoke 
of  executing,  as  stated  in  his  examination  in  chief,  but  that 
it  contained  the  articles  Hannum  spoke  of  including  in  if 
He  repeated  what  he  stated  then  as  to  his  conTersalion  with 
Hannum,  and  added  that  Hannum  said  he  wished  to  leare 
the  State,  and  desired  to  make  a  trust  deed  or  mortgage  to 
some  one,  to  prevent  creditors  from  attaching  and  sacrificing 
his  property ;  that  his  object  was  not  to  defraud  his  creditors, 
but  to  eecure  them ;  and  that  he  included  the  property  sold 
to  Wyiiams,  in  order  to  secure  him  also ;  that  he  preferred 
DoUner,  Potter  &  Ca,  as  he  owed  them ;  he  also  stated  that 
wh^n  he  saw  deftmdant  in  the  spring  of  1€56,  he  (the  de- 
fendant) had  heard  of  plaintiff^s  claim,  and  said  he  wouM  try 
to  compromise  with  him  \  this  was  after  the  mortgage  but 
before  the  sale.  Witness  spoke  to  him  of  it,  and  be  to  wit- 
ness." 

The  defendant  objected  to  the  testimony  of  John  Brooks, 
the  first  wimess  for  the  plaintiff,  as  to  the  declarations  of 
Hannum,  concerning  the  sale  of  the  still  to  plaintiff,  as  tend- 
ing to  alter,  vary  and  contradict  the  written  instrument;  and 
also  as  to  the  declarations  of  Hannum,  concerning  his  in- 
tentions in  executing  the  mortgage  to  defendant. 

The  Court  overruled  the  objection,  and  admitted  the  testi- 
mony, and  defendant  excepted. 

The  jury  found  for  the  plaintiff;  whereupon,  counsel  for 
defendants  moved  for  a  new  trial,  on  the  following 
grounds: 

1st  Because  his  Honor  erred  in  admitting  in  evidence  the 
sayings  of  Enoch  Hanmnn,  before  the  execution  of  the 
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mortgage,  to  the  witness,  John  Brooks,  as  to  his  having  sold 
the  still  to  the  plaintiC 

2d.  Because  his  Honor  erred  in  admitting  the  testimony 
of  the  same  witness,  when  he  was  recalled  after  the  defead- 
ant  had  closed  his  case,  to  prove  by  the  sayings  of  Enoch 
Hannum  the  intention  of  the  said  Hannnm  in  maiding  the 
mortgage  to  DoUner,  Potter  k  Co.,  which  had  been  read  to 
the  jury  by  the  defendant 

3d.  Because  his  Honor  refused  to  charge  the  jury,  as  re- 
quested by  counsel  for  defendant,  that  the  jury  were  not  to 
consider  the  testimony  given,  as  to  the  sayings  of  Hannum 
at  the  time  of  the  execution  of  the  said  mortgage,  unless  the 
defendant  was  present  when  such  sayings  were  made,  and 
acquiesced  in  the  same,  or  afterwards  acquiesced  therein. 

4th.  Because  his  Honor  refused  to  charge,  as  requested  by 
counsel  for  defendant,  that  the  bond  for  title  given  by  Han- 
num to  the  plaintiff  was  but  the  evidence  of  a  contract  to  be 
afterwards  executed,  and  was  no  bar  at  law  to  the  convey- 
ance, by  the  obligor,  of  the  property  mentioned  in  the  bond, 
or  the  execution  of  a  mortgage  thereon. 

5th.  Because  his  Honor  charged  the  jury  that  it  was  not 
necessary  for  the  plaintiff  to  prove  that  he  had  paid  iot  the 
still  in  order  to  make  out  his  title  to  the  same,  if  sale  and 
possession  of  the  same  were  proved. 

6tb.  Because  his  Honor  refused  to  charge,  as  requested  by 
counsel  for  the  defendant,  that  if  the  plaintiff  had  not  paid 
for  the  still  in  pursuance  of  the  said  bond,  the  said  mortgage 
was  a  valid  lien  on  the  said  still. 

7th.  Because  his  HoDor  refused  to  charge,  as  requested  foy 
counsel  for  the  defendant,  that  if  the  defendant  had  no  no- 
tice of  the  bond  for  titles,  the  said  mortgage  was  a  valid  lien 
on  the  still ;  but  did  charge,  on  the  contrary,  that  though  it 
might  have  been  a  valid  lien  as  against  all  other  persons^  it 
was  not  as  against  the  said  plaintiff,  if  there  were  proof  of 
sale  and  delivery  before  the  mortgaga 

8tb.  Because  his  Honor,  in  charging  as  requested  by  coun- 


SAVANNAH,  JANUARY  TERM,  1880.  749 


Dolla«r,  Potter  4c  Go.,  rs.  Williams. 


sd  for  tbe  defendant,  thai  if  the  plaintiff  stood  by  in  silence 
at  the  SheriflPs  sale  and  did  not  forbid  the  sale,  or  give  no- 
tice of  his  claim,  or  take  any  steps  to  assert  it,  he  was  thence- 
forth barred  from  ever  afterwards  asserting  any  claim  be 
might  have  had ;  qualified  said  chaise  by  saying  that  he  was 
not  so  barred  as  against  the  defendant,  if  the  defendant  had 
notice  of  the  plaintiff's  claim  before  the  sale. 

9th  Because  his  Honor  refused  to  charge,  as  requested  by 
counsel  for  defendant,  that  notice  to  the  defendant  of  any 
claim  set  up  by  the  plaintiff  subsequently  to  the  mortgage, 
even  if  prior  to  the  sale,  did  not  affect  his  rights  under  the 
mortgage. 

lOtb.  Because  his  Honor  charged  that  the  title  of  the  de- 
fendant rests  on  the  purchase  at  the  Sheriff's  sale,  and  not 
on  the  mortgage,  which  vests  a  lien  and  not  title. 

11th.  Because  his  Honor  charged  that  if  the  mortgage 
was  affected  with  fraud,  the  purchase  at  the  Sheriff's  sale  in 
pursuance  of  it  vested  no  title;  without  qualifying  the  said 
charge  by  instructing  the  jury  that  knowledge  of  and  parti- 
cipation in  the  fraud  by  the  defendant  was  necessary  to  affect 
his  rights  under  the  mortgage. 

12tb.  Because  the  charge  of  his  Honor  was  contrary  to 
law. 

13th.  Because  the  verdict  of  the  jury  was  contrary  to  law. 

14th.  Because  the  verdict  was  decidedly  and  strongly 
against  the  weight  of  evidence. 

15tb.  Because  there  was  no  evidence  whatever  to  justify 
the  verdict. 

The  Court  overruled  the  motion  for  a  new  trial,  and  de- 
fendant excepted. 

I^AWTOx  &  BASiiNOEB,  for  plaintiffs  in  error. 
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By  the  Court, — Lyon  J.  delireriug  the  opinion. 

Was  the  Court  right  in  permittiog  the  witness,  John  BteokS; 
to  testify  to  the  statements  made  by  Enoch  Hannum  at  the 
time  of  the  execution  of  the  mortgage  by  him  to  Dollner, 
Potter  &  Co.  ?    We  think  not. 

At  the  time  of  the  execution  of  this  mmtgag*  on  (he  prop- 
erty in  controversy  by  this  issue,  the  mcurtgagor  was  in  the 
possession  of  the  same,  notwithstanding  he  had  pteviovisly 
sold  and  made  a  written  bill  of  sale,  or  agreenMni  io  wrifiig, 
fbr.  title  thereto,  to  the  defendant  in  error,  Qilbert  Wiilkma 

As  between  Enoch  Hannum  and  Gilbert  Williams^  this 
sale  was  good,  and  could  have  been  enforced  by  WiUiams; 
but  without  a  delivery  of  the  properly  to  WiUiams  under 
that  agreement,  it  was  not  valid  as  against  the  mor^gmeiien 
of  the  plaintiffs  in  error,  Dollner^  Potter  &  G«.,  whidi  aMadi- 
ed  thereto  immediately  on  the  execution  of  the  mavtgnge, 
while  Hannum  was  in  possession  of  tba  same,  and  hafere 
the  title  of  defendant  in  «rror  bad  <:ompleteiy  vested  by  aie- 
duction  of  the  property  to  hia  possession;  unlesa  the  plain- 
tiffs in  error,  Dollner,  Potter  &  Co.,  had  notice  at  or  piamas- 
ly  to  the  execution  of  the  mortgage,  of  the  former  ai^  to 
the  defendant  in  error,  or,  unless  the  mortgage  was  fraodii- 
lent;  that  is,  not  taken  by  Dollner,  Potter  &.  Co.  ui  good  faith 
for  the  purposes  therein  specified. 

To  overcome  this  superior  lien,  or  better  right,  of  tbe-pJain- 
tiffs  in  error  to  the  property,  it  was  incumbent  on  the  defieod- 
ant  in  error,  Williams,  to  affirmatively  show,  eilber  that 
Dollper,  Potter  &  Co.,  had  notice  at  the  time  of,>or  prevkips- 
ly  to  the  execution  of  the  mortgage,  of  the  formex  ^^e  Ic 
Williams,  or  that  the  mortgagees  took  this  mortgage  in  bad 
faith  or  fraudulently. 

The  declarations  of  Enoch  Hannum,  the  mortgagor,  as 
testified  to  by  the  witness,  John  Brooks,  at  and  preTioasly 
to  the  execution  of  the  mortgage,  were  offered  to  prore  one 
or  both  of  these  facts ;  they  were  not  admissible  for  either 
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purpose,  that  is,  to  prove  notice,  or  show  fraud,  for  the  rea- 
son, that  the  persons  to  be  affected  by  such  declarations, 
DoUaer,  Potter  &  Co.,  were  not  present,  and  assenting  to  the 
truth  of  such  statements,  which  would  be  necessary  before 
they  would  be  evidence  against  them ;  hence  the  Court  ought 
to  have  rejected  these  statements.    It  was  argued  by  counsel 
for  defendant  in  error,  that,  inasmuch  as  DoUner,  Potter  & 
Co.  were  not  present  at  the  execution  of  the  mortgage,  but 
that  Hannum  had  the  n^rtgage  prepared,  and  executed  it 
himself  in  their  absence,  he  is  to  be  regarded  as  their  agent. 
Not  so.    For  all  that  we  know,  this  mortgage  was  prepared 
and  executed  by  Hannum,  und^  an  express  agreement  be- 
tween himcelf  and  the  mortgagees,  that  he  would  do  so  to 
secure  his  indebtedness  to  them,  and  in  the  absence  of  any 
r.vplanation  whatever  of  the  circumstances,  we  would  pre- 
sume such  to  be  the  fact    Now,  it  would  be  strange,  if  one, 
in  the  literal  fulfilment  of  his  agreement  with  these  parties 
in  executing  this  mortgage,  could  charge  it  at  the  time,  by 
hi3  m^r^  deelarationa,  with  such  notice,  or  frauds  in  the  ab- 
seooe  of  those  to  whom  the  mortgage  wus  giTeu,  as  would 
defeat  the  object  of  the  deed  enlirdy ;  for  this  w^uld  be  the 
effect  of  the.  admission  of  this. sort  of  evidence.    See  what 
injury  might  result  from  it.    Concede  that  Hannum  was  in- 
debted to  Dollner,  Potter  &  Co.  in  this  large  amount,  looking 
on  this  mortgage  as  ample  security  for  their  debt,  they  take 
no  fiteps  to  coerce  its  payment,  relying  upon  this  property  as 
their  only  security;  and  when  they  attempt  to  avail  them- 
selves of  its  benefits,  they  are  met  and  defeated  by  statements 
of  which  they  were  ignorant,  and  which  had  no  foundation 
in  truth. 

It  is  urged  again,  that  they  are  admissible  as  parts  of  the 
r^s  gesise;  that  is  true,  and  it  would  be  for  that  reason  that 
they  would  he  admissible  against  the  deed  itself,  if  Dollner, 
Potter  &  Ca  had  been  present,  and  admitted  the  truth  of  the 
statement,  or  if  it  was  important  to  enquire  into  Hannum's 
reasons  ibr  making  this  mortgage,  but  it  is  not;  for  however 
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fraudulent  may  have  been  his  intent  in  making  the  mort- 
gage, yet  if  Dollner,  Potter  &  Co.  were  no  parties  to  such 
fraudulent  intent,  but  took  the  mortgage  in  good  faith,  to  se- 
cure a  bona  fide  debt  from  Hannum  to  themselves,  then  the 
deed  is  good,  and  not  affected  by  the  fraud  of  Hannum. 
So  the  Court  erred  in  admitting  this  evidence  against  the 
objection  of  counsel  for  plaintiff"  in  error,  and  ought  to  have 
granted  a  new  trial  in  said  cause,  for  the  reasons  given  above, 
on  the  first,  second,  third,  fourth,  ninth,  tenth  and  thirteenth 
grounds  of  the  motion  for  a  new  trial. 

There  was  error  in  the  charge  of  the  Court  as  made  in 
the  fifth  ground  of  new  trial,  for  the  reason  thai  there  vras 
no  evidence  of  possession  of  the  property  in  defendant  in 
error  before  the  Court,  previous  to  the  lien  of  mortgage,  to 
support  such  charge. 

And  in  the  charge  as  made  in  the  seventh  ground,  because 
there  was  no  proof  of  the  delivery  before  the  mortgage. 

The  charge  as  made  in  the  eleventh  ground  of  new  trial 
was  erroneous,  because  there  was  no  evidence  of  any  fraud 
in  the  mortgage,  (the  statements  of  Hannum,  as  testified  to 
by  Brooks,  being  out  of  the  way,)  and  that,  therefore,  was  a 
question  that  ought  not  to  have  been  left  to  the  jury. 

The  Court  had  under  consideration  the  chai^  of  the 
Court  below,  set  out  in  the  eighth  ground  of  new  trial,  as  to 
the  effect  of  the  defendant  in  error,  standing  by  in  silence  at 
the  Sheriffs  sale  of  this  property  under  the  mor^age^y2r., 
and  when  the  same  was  purchased  by  plaintiffs  in  error,  and 
not  forbidding  the  sale,  giving  notice  of  his  title,  or  taking 
any  steps  to  assert  it.  This  question  we  do  not  now  decide 
because  counsel  for  defendant  in  error  have  requested  us  not 
to  do  so,  and  for  the  additional  reason  that  there  is  other 
property  involved  in  the  litigation,  not  now  before  this  Court, 
between  these  parties,  that  may  be  affected  by  a  decision  of 
this  point,  and  as  that  question  has  been  bnt  slightly  aigned, 
we  leave  that  an  open  question. 

A  question  of  practice  was  made  and  argued  in  this 
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which  grow  oat  of  this  fact :  The  presiding  Judge,  in  sign- 
ing this  bill  of  exceptions,  made  an  addenda  of  certain  other 
evidence,  which  he  certifies  was  had  on  the  trial,  but  which 
was  not  incoporated  in  the  brief  of  evidence,  which  had 
been  previously  approved  by  the  Court,  and  filed  to  support 
the  motion  for  new  trial. 

Counsel  for  plaintifis  in  error  insist  that  this  additional 
evidence  incorporated  in  the  Judge's  certificate  to  bill  of  ex- 
ception was  irregular,  and  ought  not  to  be  considered  by  this 
Court,  as  a  part  of  the  record  of  the  cause  in  the  Court  be- 
low, and  we  agree  with  the  counsel.  The  Court  below  in 
considering  a  motion  for  new  trial,  must  confine  itself  to  the 
brief  of  evidence,  as  allowed  and  filed,  and,  in  signing  the 
certificate  required  by  law,  cannot  add  any  additional  fact, 
not  incorporated  in  the  bill  of  exceptions  or  brief  of  evidence, 
and  when  he  does  so,  this  Court  can  not  consider  it  as  form- 
ing any  part  of  the  record.  It  is  proper  here  to  add,  that  the 
additional  facts  certified  to  by  the  Judge,  if  regularly  before 
the  Court,  could  not  possibly  have  aflfected  our  judgment. 

Judgment  reversed.   . 


William  B.  Miller,  plaintiflf  in  error,  vs.  William  Wood- 

ARD,  defendant  in  error. 

[  l.]|  The  warrant  for  a  survey  of  land  upon  an  application  under  the  head  rights 
laws  of  this  State,  must  be  snfficiently  certain,  in  its  description  of  the  lands 
to  be  surveyed,  giviog  "  the  buttings  and  boundings/'  so  that  the  sunreyor  can 
identify  and  enter  upon  the  particular  lands  to  oe  surveyed  from  the  descrip- 
tion given  in  the  warrant. 

VOL.  XXIX — 48 
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(2.]  Upon  the  trial  of  a  caveat  to  an  application  for  a  grant  of  lands,  iaibeSi- 
pertor  Court,  after  the  warrant  for  survey  has  been  rejected  by  the  Coait  fov 
an  Snsafficient  description  of  the  land,  under  the  statute,  such  applictiroa  cu 
not  be  aided  or  sustained  by  proof  of  any  external  facta,  sucli  asihattto 
applicant  is  in  possession  of  the  land  surveyed,  or  that  he  has,  since  tbe  iua< 
ing  of  the  warrant,  obtained  a  grant  for  the  same  land,  on  a  former  «pplici< 
lion,  but  the  whole  proceeding  should  be  dismissed. 

Caveat  to  survey  and  grant  of  land,  in  Emanuel  Superior 
Court.    Before  Judge  Holt,  at  September  Term,  1859. 

This  was  an  application  by  William  B.  Miller,  under  the 
head  rights  laws  for  a  survey  and  grant  of  a  certain  parcel  of 
land  in  Emanuel  county,  under  a  warrant  issued  by  a  Jus- 
tice Court  of  said  county,  in  favor  of  Berry  man  Dougbtey,  and 
by  Doughtey  assigned  to  Miller.  The  warrant  bears  date  4th 
June,  1853,  and  authorizes  and  requires  the  county  surveyor 
to  admeasure  and  lay  out  a  <^  tract  of  land  which  shall  con* 
lain  one  thousand  acres  in  said  county,  adjoining  lacds  of 
W.  B.  Miller  and  others,  taking  special  care  that  the  same  has 
not  heretofore  been  laid  out  to  any  other  person  or  persons," 
&a  This  warrant  was  assigned  and  transferred  by  Doughtey 
10  Miller,  23d  August,  1853. 

To  this  application,  Woodard  entered  his  caveat  and  ob- 
jected to  said  survey  and  grant  on  the  grounds: 

1st.  That  the  warrant  to  one  Henry  Warner,  which  had  been 
transferred  to  caveator,  for  the  same  land,  was  of  older  date 
than  the  warrant  under  which  Miller  was  proceeding. 

2d.  That  Miller  had  already  granted  more  land  than  by 
law  he  wns  entitled  to  grant. 

This  caveat  was  traversed  by  Miller,  who  answered  that 
eaid  land  was  his  property;  and  further,  that  said  land  was 
granted  to  him  on  the  12th  day  of  December,  1853,  it  having 
been  surveyed  by  the  county  surveyor,  the  28th  February^ 
1839,  and  that  he  had  been  in  the  peaceably  and  legally  ac- 
quired possession  of  the  same  since  that  time  until  the  filing 
of  this  caveat,  and  being  so  in  possession  he  submits  and 
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claims  that  he  has  the  right  to  survey  and  take  out  a  grant 
for  the  same,  and  that  caveator  has  no  rights  in  the  premises. 

The  case  being  submitted  to  the  jury,  caveator  moved  to 
strilce  out  all  that  portion  of  Miller's  answer  which  relied  on 
his  possession  and  grant  to  have  and  maintain  his  right  to 
said  survey  and  grant,  which  motion  the  Court  refused. 

Counsel  for  Miller  then  offered  in  evidence  the  warrant 
imder  which  he  had  his  last  survey  made,  being  the  warrant 
issued  by  the  Court  of  Justices  aforesaid.  To  the  introduc- 
tion of  which  caveator  objected,  on  the  ground  that  it  did 
not  contain  a  sufficient  description  of  the  land  to  be  survey- 
ed. The  Court  sustained  the  objection  and  excluded  the 
warrant,  and  counsel  for  Miller  excepted. 

Miller  then  offered  said  warrant  as  color  of  tUle,  together 
with  proof  of  possession  of  the  land.  Caveator  objected. 
The  Court  sustained  the  objection,  and  excluded  the  evi- 
dence, and  counsel  for  Miller  excepted. 

Miller  then  offered  in  evidence  a  plat  and  grant  from  the 
State  to  himself,  dated  18th  December,  1853,  (the  warrant 
dated  7th  January,  1839,  and  surveyed  28tb  February,  1839,) 
and  which  covered  the  premises  in  controversy.  To  the  in- 
troduction of  which  caveator  objected,  and  which  objectioa 
the  Court  sustained  and  repelled  the  testimony,  and  counsel 
for  Miller  excepted. 

The  Court  thereupon  dismissed  the  case,  and  gave  judg- 
ment against  Miller  for  the  sum  of  eighty-one  dollars  and 
ninety-two  cent,  costs.  To  which  order  and  judgment  coun- 
sel for  Miller  excepted. 

WiL  B.  Gauldsn,  for  plaintiff  in  error. 

JOBM   SCBLET,  COnttO. 

By  the  Court — Ltom  J.  delivering  the  opinion. 

On  the  Uial  of  the  caveat  in  the  Court  below^  we  think  it 
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was  right  in  rejecting  the  warrant  of  survey.    The  deadifh 
tion  of  the  lands  intended  to  be  surveyed,  as  expressed  in 
the  warrant,  was  "  a  tract  of  land  which  shall  contain  one 
thousand  acres  in  said  county,  adjoining  lands  of  W.  B. 
Miller  and  others."    This  description  was  not  a  suiScient 
compliance  with  the  Act  of  1783,  CobVs  Dig.  667,  Ttqoh- 
ing  that  the  warrant  to  survey  land  under  head  rights  sAall 
describe  the  buttings  and  boundings  of  the  land  as  particu- 
larly as  may  be.     The  object  of  the  statute  was  that  the  war- 
rant  should  contain  such  a  description  of  the  lands  intended 
to  be  surveyed  as  would  identify  them ;  that  the  reconi  to  he 
made  by  the  Clerk  of  the  application,  ^'  specifying  tht  huU 
tings  anct  boundings  of  the  land  contained  in  the  samtj^ 
should  amount  to  something  more  than  a  mere  notice  that 
an  application  had  been  made,  and  a  warrant  issued  *,  that 
the  record  should  give  such  description  of  the  paiticiilai 
lands,  for  the  survey  of  which  the  warrant  issued,  as  wonld 
give  other  persons  notice  of  what  lands  were  intended  to  be 
surveyed ;  and  of  course  the  record  could  only  foUolr  the 
warrant.    The  warrant  is  an  essential  link  in  the  chain  of 
events  to  the  obtaining  a  grant,  and  the  descrijption  must  be 
sufficiently  certain  to  enable  the  surveyor  to  enter  upon  tfae 
particular  tract  authorized  to  be  surveyed,  and  \jaieiiAed.  to 
be  granted ;  the  description  given  in  this  wanant  is  not  suf- 
ficient for  any  purpose;  the  land  to  be  surveyed  adjoins 
land  of  W.  B.  Miller  and  others.    What  others?  vrbo  is  in 
the  possession  or  occupation  of  any  lands  that  adjoin  the 
tract  to  be  surveyed  ?    This  warrant  does  not  show.     Con- 
cede the  fact  that  Miller  owned  but  one  tract,  and  was  in 
the  possession  of  that,  on  which  side  of  him  does  the  tract 
intended  to  be  surveyed  lie  ?     Is  it  north,  south,  east  oc  west? 
The  warrant  is  silent.    But  suppose  that  Miller  owned  a 
dozen  or  more  tracts  in  different  parts  of  the  connty^  which 
one  of  the  tracts  must  this  adjoin  ?    And  if  the  warrant  is 
good  in  this  case,  it  wonld  be  in  any  other.    So  we  say  that 
the  description  in  the  warrant  did  not  answer  the  require- 
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ments  of  the  statute,  and  the  Court  did  right  to  reject  it.  And 
the  warrant  being  rejected  the  whole  proceeding  was  dispos- 
ed oC 

The  offer  of  the  applicant  to  prove  that  he  was  in  posses- 
sion of  the  land  surveyed,  might  have  been  a  circumstance 
to  aid  the  application  before  the  justices,  and  to  have  been 
inserted  in  their  warrant,  but  it  was  improper  to  cure  or  aid 
a  defective  warrant. 

Neither  could  the  offer  to  show  that  a  grant  had  already 
issued  TO  this  applicant,  on  a  different  application,  remedy 
the  difficulty.  This  latter  application  was  a  proceeding  to 
obtain  a  grant  for  certain  lands,  and  it  must  stand  or  fall  on 
its  own  merits ;  and  so  must  the  grant  already  issued.  If 
that  grant  was  a  good  one,  this  proceeding  was  unnecessary^ 
and  ought  to  have  been  dismissed ;  if  it  was  not  a  good  one, 
it  should  not  be  allowed  to  aid  in  procuring  one  that  would 
be  good.  The  warrant  for  a  survey  must  stand  or  fall  on  its 
own  merits;  as  it  was  issued  by  the  tribunal  appointed  by 
law  for  that  purpose,  it  cannot  be  amended  or  supported  by 
any  collateral  or  outside  circumstance  in  another  Court. 

The  case  itself,  is  of  no  importance,  and  the  parties  them- 
selves entitled  to  but  little  consideration  from  the  Court,  as 
ii!om  the  facts  of  the  record,  one  of  them  is  an  intermeddler 
in  a  matter  in  which  he  had  no  interest ;  and  the  other  is 
interrupting  the  Court  with  an  application  for  lands,  for 
which  according  to  his  own  account,  he  has  already  a  grant 
from  the  State ;  and  for  this  reason  Judge  Stephens  is  of  the 
opinion  that  the  costs  (thfe  only  thing  now  in  controversy) 
ought  to  be  divided  between  them.  But  as  the  case  is  now 
ont  of  Court,  and  no  error  has  been  committed  in  disposing 
of  it,  we  will  let  it  remain  out. 

Judgment  affirmed. 
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John  Cartledob  and  Wife,  plaintiffs  in  error,  vs.  Johw  M 
CuTLiFF  and  Wile,  defendants  in  error. 

[1.]  Elccy  Jones,  9.  ferns  aoU,  possessed  of  an  estate  of  land  and  negroes,  in  bet 
own  right,  being  about  lo  marry,  makes  a  marriage  settJement,  by  which  the 
whole  estate  i»  conveyed  absulutely  and  irrevocably  to  a  trustee,  fijr  iheaop- 
port  and  clothing  of  herself  and  family  (in  which  is  included  Mary  S.,  aa  in- 
fant daughter  by  a  former  marriage,  so  long  as  she  continued  single  and  % 
member  of  ihe  family)  and  at  the  death  of  the  said  Elcey,  the  eatate  togote 
certain  named  children  by  a  former  marriage.  The  marriage  takes  placei 
and  the  husband  takes  possession  of  the  property  embraced  in  the  marriage 
settlement,  and  becomes  by  appointment  the  guardian  of  the  infant  Mary& 

-  who  was  entitled  to  a  eonsiderable estate  in  her  own  right. 

ff$id.  That  the  provision  in  the  marriage  settlement  for  the  clothing  of  Mary  & 
while  she  remained  a  member  of  her  mother's  family,  and  prevtona  to  hef 
intermarriage,  was  good  as  an  executed  trust,  and  a  Conn  of  Eqoicy  wfl 
compel  its  execution  in  her  favor. 

p.]  That  the  guardian,  having  possession  of  such  aett!ed  estate,  waabooadle 
provide  the  cloibingof  his  ward  out  of  that  trust  estate,  instead  ofthe  ward^ 
independent  estate. 

{3.]  A  guardian  is  entitled  lo  at  least  two  and  a  half  per  'cent,  commissiona  oa 
all  interest  that  accumulates  in  his  hands,  on  balance  in  hts  baoda  due  Ibe 
ward,  notwithstanding  his  failure  to  make  any  statement  thereof  ta  his  «bmi* 
al  returns. 

[4.]  A  guardian  who,  in  his  answers  to  a  bill  filed  against  him  C[}r  an  accoant* 
appends  a  siatement  ofthe  annual  balances  dae  by  him  to  the  ward,  viith  % 
calculation  of  interest  credits,  or  showing  what  he  estimates  the  heiaaceio  be 
is  not  entitled  to  have  such  statement  or  calculation  to  go  to  the  jary  aa  evt- 
dence,  if  for  atty  purpose, 

[6.]  An  allegation  in  an  answer,  not  in  response  to  any  charge  in  the  b/IJ,  and 
unsupported  by  proof,  is  not  to  be  considered  by  the  jury  as  evidence. 

In  Equity,  in  Columbia  Superior  Court     Tried  before 
Judge  Holt,  September  Term,  1859. 

This  case  came  before  this  Court,  and  was  heard  apoa  the 
following  bill  of  exceptions : 

John  M.  Cutlifp  and  Wife,  ^ 

vs.  f-  Bill  for  discovery  and  se 

John  Cartledob  and  Wife,  J  tlement. 

Be  it  remembered,  that  at  the  September  Term  of  «aid 
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Court,  on  the  eighth  day  of  said  month,  and  during  said 
Term,  in  the  year  eighteen  hundred  and  fifty-nine — the  Hon* 
orable  William  W.  Holt,  presiding  Judge  of  said  Court — the 
above  stated  cause,  being  an  equity  proceeding,  by  John 
M,  Cutliff  and  Mary  S.,  his  wife,  former  ward  of  the  defend- 
ants, against  John  Cartledge  and  Elcey,  his  wife,  as  former 
guardians  of  the  said  MaryS.,  and  for  discovery,  account  and 
settlement  of  said  guardianship,  and  there  being  a  special 
jury  regularly  empanneled  to  try  the  issue  between  the  par- 
ties, and  the  parties  being  each  represented  by  counsel-* 

1st  The  counsel  for  the  complainants  insisted,  before  the 
Court  and  jury,  that  the  sums  of  money  charged  by  defend- 
ants, (as  by  their  annual  returns,  and  appended  to  the  bill,) 
against  the  complainant,  Mary  S.,  for  clothing  during  her 
infancy,  should  not  be  allowed ;  because,  that  by  an  ante- 
nuptial contract  between  the  defendants,  which  was  also  ex- 
hibited to  the  bill,  and  by  which  John  W.  Reid  was  consti- 
tuted agent  or  trustee,  the  support  and  maintenance  of  the 
ward  was  provided  for  out  of  the  trust  estate  of  the  said  EI- 
eey,  which  was  settled  to  her  use,  excluding  the  marital 
rights  of  the  defendant,  John. 

The  defendant,  John,  by  his  answer,  and  before  the  Courl 
and  jury  by  his  counsel,  insisted  and  contended,  that  the 
trust  estate  of  his  wife  never  yielded  any  income  or  profit^ 
but  was  inadequate  to  the  support  of  the  family  charged  up* 
on  it,  and  that  he,  defendant,  had  annually  to  advance  the  de- 
ficits of  the  estate  from  his  private  resources;  but  that  during 
the  time  contemplated  by  said  settlement,  in  which  the  said 
Mary  S.  was  to  have  been  a  beneficiary  under  the  same,  she 
with  the  rest  of  the  family  had  her  full  share  of  such  articles 
as  were  prepared  at  home«  and  her  board,  lodging,  &c ;  the 
articles  purchased  and  charged  to  her,  by  the  guardian,  be- 
ing such  as  were  not  manufactured  at  home,  and  there  being 
no  funds  of  the  trust  estate  to  purchase  them,  and  ^'tbat  the 
defendant,  John,  being  the  guardian,  and  having  the  funds 
of  the  ward  in  hand,  was  liable  for  the  support,  maintenancoi 
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Ita,  of  the  ward,  and  for  the  payment  of  the  same  out  of  the 
fbnds  in  his  hands."  And  so  counserfor  defendants  asked 
the  Court  to  charge  the  jury ;  which  charge,  as  asked^  the 
Court  refused  to  give,  but  in  lieu  thereof  charged  the  jury  : 
'^  That  if  they  found  a  fund  in  the  hands  of  the  said  John, 
chargeable  with  the  support,  &a,  of  the  ward,  the  defendaat 
was  bound  to  have  discharged  those  expenses  from  said  trust, 
and  not  from  the  funds  of  the  ward  in  his  hands."  To  the 
refusal  of  the  Court  to  give  said  charge  as  asked,  and  the  said 
charge  as  given  by  the  Court,  counsel  excepted. 

2d.  In  the  further  progress  of  the  trial  of  said  issue,  ibe 
defendants  contended, "  that  if  the  trust  estate  of  the  defend- 
ant, Elcey,  was  liable  for  the  clothing  of  the  complainant. 
Mary  S.,  that  estate  should  be  pursued  in  the  hands  of  the 
trnstee;"  and  so  asked  the  Court  to  chaise  the  jury;  which 
said  last  named  charge,  as  asked,  the  Court  refused  to  give; 
and  in  lieu  charged,  *' that  if  the  jury  found  from  the  ^- 
dbnce,  that  there  was  a  fund  in  the  hands  of  the  defendant, 
John,  belonging  to  said  trust  estate,  he  was  bound  to  pay  for 
the  clothing  of  the  ward,  Mary  S.,  from  the  trust  estate,  and 
not  from  the  funds  of  the  ward,  in  his  hands  as  guardiaa'* 
And  to  which  refusal  to  givesaid  last  named  charge,  as  asked, 
and  the  giving  of  said  charge  as  mentioned,  in  lien  thereof 
by  the  Court,  counsel  for  defendants  excepted. 

3d.  In  the  further  progress  of  the  trial  of  said  issue,  befoce 
the  Court  and  jury,  counsel  for  the  defendantscontended  and 
insisted,  "that  the  defendant,  John,  was  entitled  to  acom- 
mission  of  not  exceeding  ten  percent  on  all  interest  made  on 
the  funds  of  the  ward,  in  his  hands  as  guardian,  and  that  it 
Iras  not  absolutely  necessary  that  he  should  have  retiiraed 
in  his  annual  returns,  the  amount  of  interest  for  each  year*, 
and  that  under  the  circumstances,  the  jury  might  allow  com* 
missions  on  interest,  not  exceeding  ten  per  cent,"  and  asked 
ihe  Court  so  to  cha^ ;  which  said  last  diarge,  as  aekcd,  Ae 
Court  refused  to  give,  and  in  lieu  thereof  charged  (he  jotfi 
^  that  commissions  on  interest,  made  by  a  guafdian,  on  fawb 
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loaned  out,  not  exceeding  ten  per  cent,  nor  less  than  two  and 
a  half  per  cent,  might  be  allowed  to  guardians,  and  of  which 
statements  were  made  in  their  annual  returns  to  the  Court 
o{  Ordinary;  but  not  in  such  a  case  as  the  one  then  at  issue> 
where  there  had  been  no  statement  of  the  same  in  the  re- 
turns/' And  lo  which  last  mentioned  refusal  to  give  the 
charge  as  asked,  and  to  the  charge  as  given  in  lieu  thereof,  by 
the  Court  to  the  jury,  the  counsel  for  defendants  excepted. 

4th.  And  in  the  further  progress  of  the  trial,  the  counsel 
contended,  that  the  defendants  being  called  on  for  an  ac- 
count and  showing  of  their  actings  and  doings,  with  a  dis- 
covery as  to  the  same,  as  guardians  for  the  said  Mary  S.^ 
''that  the  original  and  amended  answers,  with  the  exhibits  to 
them  annexed,  were  responsive  to  the  bill,  and  as  such  were 
proper  evidence  to  be  submitted  to  the  jury;  one  of  said 
exhibits  containing  a  recapitulated  statement  of  the  interest 
made  on  funds  of  the  ward ;  and  the  amended  answer  set- 
ting forth  the  loan  by  the  guardian,  of  all  funds  which  came 
to  his  hands,  of  the  ward,and  the  crediting  her  with  interest 
on  the  same.''    Which  said  last  named  charge  as  asked,  the 
Court  refused  to  give  to  the  jury,  and  in  lieu  thereof  charged 
the  jury,  ^that  the  facts  set  forth  in  said  amended  answer, 
and  in  said  exhibit  to  the  original  answer,  were  not  evidence 
to  be  considered  by  the  jury,  further  than  the  same  appeared 
by  the  returns  to  the  Court  of  Ordinary,  and  were  mere  alle- 
gations by  defendants,  which  were  required  to  be  sustained 
by  proof."    And    to  which  refusal  to  give  said  last  named 
charge,  as  asked,  and  the  giving  of  the  charge  in  lieu  thereof, 
by  the  Court  to  the  jury,  counsel  for  the  defendants  excepted. 

J.  C.  &  C.  SNEAD;^and  Millers  &  Jackson,  for  plaintiffs 
iQ-errof. 


R.  TooM3s  ]  and  Wh.  M.  Kxese,  contra. 
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By  the  Court — Lyon  J.  delivering  the  opinioD. 

John  Cartledge  and  his  wife  Elcey,  previous  to  their  in- 
termarriage  in  1836,  executed  an  antenuptial  settlenieut^  io 
which,  after  enumerating  the  wife's  property,  intended  there- 
by to  be  settled  and  secured,  and  constituting  John  W.  Reid| 
trustee  and  agent  of  the  said  Elcey,  is  to  be  found  the  fol- 
lowing provisions,  '^in  whom  (the  trustee  and  agem)\tis 
intended  that  all  of  the  above  property,  its  interest  and  valae, 
shall  absolutely  vest  in  law,  irrevocably^  to  be  by  him  used 
for  the  furtherance  of  its  value,  reserving  to  herself,  Amilj 
and  other  family,  as  he  added  to  hers,  including  Rebecct 
Cartledge  and  Jane  Cartledge,  when  not  boarded  out,  and 
their  clothing  while  in  single  state,  a  competent  and  deceol 
support  during  her  the  said  Elcey  Jones's  natural  life  \  at  bei 
death  the  above  property,  its  increase  and  value  shall  be 
divided  equally  between  her  children  by  a  former  marriage, 
to-wit:  James  Pace,  Susan  Avery,  and  Lavinia  Pace.''  Al 
the  time  of  the  execution  of  this  settlement,  Mary  S.,  a 
daughter  by  a  former  marriage  with  one  William  Jones,  and 
one  of  present  complainants,  was  an  unmarried  infant,  and 
member  of  the  family  of  the  said  Elcey,  and  within  that 
provision  of  her  mother's  marriage  settlement,  whieh  re/ates 
to  the  clothing  and  support  of  her  family  while  she  Temain- 
ed  single,  out  of  the  property  embraced  within  the  marriage 
settlement;  she  also  possessed  an  independent  estate  which 
she  derived  from  her  father  William  Jones's  will. 

After  the  marriage  of  plaintiff  in  error,  John  Cartledge 
became  the  guardian  of  Mary  S.,  and  so  continued  up  to  her 
intermarriage  with  John  M.  Cutliff,  and,  as  guardian  dnring 
the  time,  managed  and  controlled  the  property  that  belonged 
to  her,  and  made  annual  returns  of  the'receipts  and  disburse- 
ments  by  him,  showing  the  balance  he  admitted  in  his  hands 
at  each  return,  but  made  no  statement  of  the  interest  accu- 
mulated on  such  balance,  or  how  the  funds  in  his  hands 
were  employed.    Amongst  other  articles  of  charges  agatasl 
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his  ward,  retiiroed  and  allowed  by  the  Court  of  Ordinary  to 
his  credit  as  guardian,  were  different  articles  of  wearing  ap- 
parel, purchased  for  Mary  S.  his  ward,  while  she  was  a/eme 
#o/f,  that  amounted  in  the  whole  to  some  six  or  seven  hun- 
dred dollars.    This  bill  was  filed  by  John  M.  Cutliff  and  his 
wife,  Mary  S.,  against  the  plaintiffs  in  error,  for  an  account, 
as  former  guardian  of  the  cotnplainant,  Mary  S.,  and  in  the 
bill  they  charge  in  substance,  that  all  the  charges  made  by 
Cariledge,  as  guardian,  against  the  said  Mary  S.,  while  his 
ward,  for  wearing  apparel,  were  improper  charges,  and  ought 
not  to  be  allowed  him  in  this  account,  because  she  was  en- 
tilled,  under  the  marriage  settlement  between  him  and  her 
mother,  to  have  her  clothing  out  of  the  separate  property  of 
her  mother,  embraced  in   the  marriage  settlement,  all  of 
which  was  in  his  hands,  and  had  been  from  its  execution 
and  that  it  was  the  duty  of  the  said  Cartledge,  as  her  guar- 
dian, to  see  to  it,  that  she  got  the  benefit  of  that  provision  in 
her  favor,  and,  having  supplied  the  clothing,  he  had  no  right 
to  reimburse  himself  out  of  her  independent  property,  but 
to  look  alone  to  that  estate  in  his  hands  which  was  so  charg- 
ed for  her  benefit. 

To  this  charge,  the  plaintiffs  in  error,  after  admitting  the 
marriage,  the  marriage  settlement,  the  guardianship,  and 
charges  for  clothing,  &c.,  respond,  denying  that  complainantct 
or  either  of  them  had,  or  ever  could  take,  any  interest  or 
rights  in  or  through  the  same,  (the  marriage  settlement,) 
and  they  insist  that  if  any  of  the  provisions  of  said  contract 
have  been  violated  by  said  John,  (which  is  denied,}  it  is  not 
for  the  complainants  to  call  him  to  account  therefor,  but  if 
liable  to  any  person  or  persons,  it  would  be  to  John  W.  Reid, 
trustee  for  his  wife,  and  to  the  remaindermen. 

Defendants  further  answering,  say,  that  the  (rust  estate 
yielded  no  income  for  the  payment  of  these  charges,  but 
that  it  was  an  expense  to  the  defendant,  John.  Here  the 
partfes  were  at  an  issue.  The  case  was  submitted  upon  the 
bill  and  answer,  to  which  was  appended  a  copy  of  the  re- 
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,  Ci)\jiTi  of  Ordinary  of  Columbia  counly. 
•^  '. -^^lir^^/  ^^  guardian  for  complainant,  Mary  S. 

J  .  ,         /A/^^'^i^'  ^'^  error,  by  their  counsel,  requested  x\.t 
/^'"vV^^  ^fte jury: 

whi         f^-'^'^^r^^^  ^^^^  defendant,  John,  being  the  guardian,  and 

V  ;'*,^£jyunds  of  the  ward  in  hand,  was  hable  for  tht 

"!^^/i;  maintenance,  &c  of  the  ward,  and  for  the  payment 

pesame  out  of  the  funds  in  his  hands." 

yoS  ''That  if  the  trust  estate  ol  the  defendant,  Elcey,  was 

jjfble  for  the  clothing  of  the  complainant,  Mary  S.,  that  esfsre 
gbould  be  pursued  in  the  hands  of  the  trustee." 

We  do  not  know,  that  we  exactly  comprehend  what  was 
meant  by  plaintiffs  in  error,  in  the  first  request,  but  under  the 
pleadings,  and  as  the  question  was  argued  before  us,  we  un- 
derstand the  object  to  have  been  to  deny  the  right  of  com- 
plainant, Mary  S.,  to  her  clothing  out  of  the  separate  estate  of 
her  mother  under  the  marriage  settlement,  although  that  es- 
tate was  in  her  guardian's  hands  at  the  time,  and  although 
it  was  expressly  provided  in  the  marriage  settlement,  that  she 
should  have  her  clothing  from  this  estate;  on  the  grounds 
taken  in  the  answer: 

1st.  That  the  said  JMary  S.  being  a  volunteer  under  tha; 
marriage  settlement,  and  not  within  the  inQueDce  of  the 
marriage  consideration,  could  not  ask  for  an  enfotcement  of 
any  provision  contained  in  it  for  her  benefit 

2d.  Because  the  trust  estate  yielded  no  income  or  profits 
to  cover  this  charge. 

This  understanding  of  the  first  request,  certainly  covers 
he  whole  issue  on  that  point. 

The  Court  refused  the  request,  and  charged,  "  that  if  they 
found  a  fund  in  the  hands  of  the  said  John,  chargeable  with 
(he  support,  &c.  of  the  ward,  the  defendant  was  bound  to 
have  discharged  these  expenses  from  said  trust,  and  ftom 
the  funds  of  tke  ward  in  his  hands." 

Was  there  any  error  in  the  refusals  of  the  Court  to  charge 
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as  requested,  or  in  the  charge  as  made  by  the  Court  to  the 
jury,  under  the  circumstances  of  this  case  then  in  issue? 

We  think  that  it  is  true  that  the  complainant,  Mary  S., 
although  a  child  of  the  settler,  Elcey,  by  a  former  marriage^ 
was  not  within  the  consideration  or  influence  of  the  marriage 
between  the  plaintiffs  in  error,  and  whatever  provision  was 
made  in  that  marriage  settlement  for  her,  she  takes  as  a  vol- 
unteeVj  for,  it  is  well  settled,  that  the  only  persons  within  the 
scope  or  influence  of  the  niarriage  consideration,  are  the 
wife,  and  the  issue  of  the  marriage. 

As  a  volunteer,  will  this  Court  enforce  the  provision  crea- 
ted by  that  settlement,  for  her  benefit  against  these  parties 
who  made  the  settlement  ?  And  that  question  depends  en- 
tirely upon  another  question,  that  is,  whether  the  trust  or 
provision  for  the  benefit  of  this  complainant  is  executed  or 
executory. 

If  the  antenuptial  conveyance  in  favor  of  Mary  S.,  as  one 
of  the  family,  between  the  plaintifis  in  error,  was  incomplete 
in  its  terms,  and  was,  by  reason  thereof,  inadequate  to  vest 
the  rights  and  provisions  therein  intended  to  be  vested  and 
secured  to  the  diflerent  persons  named,  or  in  other  words, 
required  or  contemplated  some  other  act  to  be  done  as  a  strict 
settlement,  or  new  conveyance  to  carry  out,  and  complete 
the  expressed  intentions  of  the  parties  making  the  same,  and 
was,  by  reason  thereof,  executory,  then  it  is  settled  law,  that 
a  Court  of  Equity  will  not,  on  the  application  of  one  like 
complainant,  who  is  a  volunteer,  and  not  within  the  influ- 
ence of  the  marriage  consideration,  lend  its  aid  to  enforce  a 
performance  of  such  intention  in  her  favor. 

On  the  other  hand,  if  the  trust  created  by  this  marriage 
contract  for  the  benefit  of  Mary  S.,  the  complainant,  is  an 
executed  one;  that  is,  if  the  right  is  fully  and  completely 
vested  in  her  by  the  instrument  itself,  and  nothing  more  is, 
or  was  necessary  to  be  done  to  secure  the  same,  or  was  con- 
templated by  the  parties,  at  the  execution  of  the  same,  to  be 
done,  in  order  to  secure  this  benefit  to  her,  then  a  Cou^*  -^^ 
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turns  made  to  the  Court  of  Ordinary  of  Columbia  county, 
by  plaintiff  in  error^  as  guardian  for  complainant,  Mary  S. 

The  plaintiffs  in  error,  by  their  counsel,  requested  the 
Court  to  charge  the  jury: 

1st.  ''That  the  defendant,  John,  being  the  guardian,  and 
having  the  funds  of  the  ward  in  hand,  was  liable  for  the 
support,  maintenance,  &c.  of  the  ward,  and  for  the  payment 
of  the  same  out  of  the  funds  in  his  hands.'' 

2d.  "  That  if  the  trust  estate  ot  the  defendant,  Elcey,  was 
liable  for  the  clothing  of  the  complainant,  Mary  S.,  that  estate 
should  be  pursued  in  the  hands  of  the  trustee." 

We  do  not  know,  that  we  exactly  comprehend  whal  was 
meant  by  plaintiffs  in  error,  in  the  first  request,  but  under  the 
pleadings,  and  as  the  question  was  argued  before  us,  we  un- 
derstand the  object  to  have  been  to  deny  the  right  of  com- 
plainant, Mary  S.,  to  her  clothing  out  of  the  separate  estate  of 
her  mother  under  the  marriage  settlement,  although  that  es- 
tate was  in  her  guardian's  hands  at  the  time,  and  although 
it  was  expressly  provided  in  the  marriage  settlement,  that  she 
should  have  her  clothing  from  this  estate ;  on  the  grounds 
taken  in  the  answer : 

1st  That  the  said  Mary  S.  being  a  volunteer  under  that 
marriage  settlement,  and  not  within  the  iof  uence  of  the 
marriage  consideration,  could  not  ask  for  an  enforcement  of 
any  provision  contained  in  it  for  her  benefit. 

2d.  Because  the  trust  estate  yielded  no  income  or  profits 
to  cover  this  charge. 

This  understanding  of  the  first  request,  certainly  covers 
he  whole  issue  on  that  point. 

The  Court  refused  the  request,  and  charged^  *^  that  if  they 
found  a  fund  in  the  hands  of  the  said  John,  cha^eable  with 
the  support,  &c.  of  the  ward,  the  defendant  was  bound  to 
have  discharged  these  expenses  from  said  trusty  and iioiii 
the  funds  of  tke  ward  in  his  bands." 

Was  there  any  error  in  the  refusals  of  the  Court  to  clw^e 
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as  reqaested^  or  in  the  charge  as  made  by  the  Court  to  the 
jary,  ander  the  circumstances  of  this  case  then  in  issue? 

We  think  that  it  is  true  that  the  complainant^  Mary  S., 
although  a  child  of  the  settler,  Elcey,  by  a  former  marriage^ 
was  not  within  the  consideration  or  influence  of  the  marriage 
between  the  plaintifis  in  error,  and  whatever  provision  was 
made  in  that  marriage  settlement  for  her,  she  takes  as  a  vol- 
unteer, for,  it  is  well  settled,  that  the  only  persons  within  the 
scope  or  influence  of  the  niarriage  consideration,  are  the 
wife,  and  the  issue  of  the  marriage. 

As  a  volunteer,  will  this  Court  enforce  the  provision  crea- 
ted by  that  settlement,  for  her  benefit  against  these  parties 
who  made  the  settlement  ?  And  that  question  depends  en- 
tirely upon  another  question,  that  is,  whether  the  trust  or 
provision  for  the  benefit  of  this  complainant  is  executed  or 
executory. 

If  the  antenuptial  conveyance  in  favor  of  Mary  S.,  as  one 
of  the  family,  between  the  plaintifis  in  error,  was  incomplete 
in  its  terms,  and  was,  by  reason  thereof,  inadequate  to  vest 
the  rights  and  provisions  therein  intended  to  be  vested  and 
secured  to  the  diflSerent  persons  named,  or  in  other  words, 
required  or  contemplated  some  other  act  to  be  done  as  a  strict 
settlement,  or  new  conveyance  to  carry  out,  and  complete 
the  expressed  intentions  of  the  parties  making  the  same,  and 
was,  by  reason  thereof,  executory,  then  it  is  settled  law,  that 
a  Court  of  Equity  will  not,  on  the  application  of  one  like 
complainant,  who  is  a  volunteer,  and  not  within  the  influ- 
ence of  the  marriage  consideration,  lend  its  aid  to  enforce  a 
performance  of  such  intention  in  her  favor. 

On  the  other  hand,  if  the  trust  created  by  this  niarriage 
contract  for  the  benefit  of  Mary  S.,  the  complainant,  is  an 
executed  one;  that  is,  if  the  right  is  fully  and  completely 
vested  in  her  by  the  instrument  itself,  and  nothing  more  is, 
or  was  necessary  to  be  done  to  secure  the  same,  or  was  con- 
templated by  the  parties,  at  the  execution  of  the  same,  to  be 
done,  in  order  to  secure  this  benefit  to  her,  then  a  Court  of 
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vision  in  this  settlement  for  the  complainant^  Mary  S.,  the 
elTect  of  our  decision  would  be  to  defeat  the  whole  purpose 
of  this  settlement^  except  the  provision  for  the  support  of  the 
wife  during  life ;  and  before  we  did  this^  the  case  wonid  have 
to  be  a  very  plain  one.  But  viewing  this  conveyance  as  an 
actual  leffal  settlement^  and  it  is  so,  beyond  all  question,  its 
limitations  and  provisions  are  good  against  the  settlers,  (Jlih. 
on  Mar.  Sett,  144,^  and  they  have  no  means  of  annulling  it 
lb,  183-4,  and  cases  cited. 

But  it  is  objected  further,  that  the  separate  property  of  the 
mother,  out  of  which  (his  provision  was  to  come,  did  not 
yield  a  sufficient  income  for  that  purpose ;  to  this  we  an- 
swer, that  this  fact  does  not  appear  to  be  so.  The  answer  of 
defendants  in  this  particular  not  being  in  response  to  any 
charge  in  the  bill,  and  not  supported  by  any  proof,  the  de- 
fendants were  not  entitled  to  the  benefit  of  that  objection. 

Speaking  for  myself,  however,  1  can  say,  that  I  see  noth- 
ing in  the  marriage  settlement,  that  limits  the  right  of  cloth- 
ing and  support  out  of  this  property  of  Mrs.  Gartledge  and 
her  family,  to  the  income  or  profits  derived  from  its  use.  The 
remaindermen  are  not  more  the  objects  of  this  settlement, 
than  are  the  wife  and  her  family.  They  stand  on  no  better 
footing;  are  only  to  take  what  is  left  after  the  property  has 
subserved  these  objects  for  which  it  was  first  appropriated. 

It  follows  from  this  view  of  the  marriage  settlement,  that 
the  complainant,  Mary  S.  had  a  right  to  have  her  clatbing 
out  of  this  separate  property  of  her  mother,  and  having  this 
right,  it  was  the  duty  of  the  plaintiflf  in  error,  John,  as  her 
guardian,  to  secure  to  her  the  benefit  of  that  right,  and  hav- 
ing done  so,  he  cannot  reimburse  himself  for  such  expendi- 
ture out  of  the  funds  in  his  hands  belonging  to  the  com- 
plainant, but  must  look  alone  to  the  separate  estate. 

Nor  is  it  necessary  for  the  complainant  to  follow  that  trust 
estate  in  the  hands  of  the  appointed  trustee,  for  it  is  nol 
there,  nor  has  ever  been.  Had  the  property  be6n  in  his 
hands  while  these  charges  were  being  incurred,  and  he  had 
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refused  to  pay  them,  then  it  would  have  been  the  duty  of 
the  plaintiff  in  error,  John,  as  the  guardian  of  complainant, 
to  have  compelled  him  to  do  so. 

The  charge  of  the  Court,  that  commissions  on  interest 
made  by  a  guardian  on  funds  loaned  out,  not  excee/ling  ten 
per  cent,  nor  less  than  two  and  a  half  per  cent.,  might  be 
allowed  to  guardians,  and  of  which  statements  were  made  in 
their  annual  returns  to  the  Court  of  Ordinary,  but  not  in 
such  a  case  as  the  one  then  in  issue,  when  there  had  been 
no  statement  of  the  same  in  the  returns,  ''  excluded  the 
guardian  from  all  commissions  on  the  interest  account,  and 
was  in  conflict  with  the  construction  put  by  this  Court  on 
nth  section  of  the  Act  of  February  29,  1764,  in  Roystonvs. 
RoystoHj  decided  at  Macon,  June  Term,  1859 ;  it  being  the 
opinion  of  this  Court,  that  the  guardian  is  entitled  to  a  com- 
mission of  at  least  two  and  a  half  per  cent,  on  all  sums  of 
interest,  with  which  he  is  chargeable,  whether  any  state- 
ment thereof  has  been  made  in  his  returns  or  not.    That 
charge  was  therefore  erroneous,  but  as  two  and  a  half  per 
cent  for  paying  out  this  interest,  was  all  that  the  plaintiff  iu 
error  was  entitled  to,  and  all  that  he  was  deprived  of  by  this 
charge,  and  as  2113,000  covers  the  amount  of  interest  esti- 
mated by  the  jury  against  him  in  their  verdict,  as  was  con- 
ceded by  counsel  for  both  parties  in  the  argument  before  us, 
the  complainants  must  remit  from  the  amount  of  the  find- 
ing, two  and  a  half  per  cent  on  said  amount  of  $13,000, 
which  is  10325,  and  thus  reduce  the  verdict  to  that  extent,  or 
a  new  trial  must  be  granted  on  this  ground ;  but  if  complain- 
ants remit  this  amount  of  ^325  from  the  verdict  and  decree 
as  rendered  in  this  cause,  then  the  judgment  of  the  Court 
below  for  the  balance  of  said  verdict  must  stand  affirmed. 

Counsel  for  plaintiffs  in  error,  further  requested  the  Court 
to  charge,  "  that  the  original  and  amended  answers,  with  the 
exhibits  to  them,  were  responsive  to  the  bill,  and,  as  such, 
jwere  proper  evidences  to  be  submitted  to  the  jury,  one  of 

VOL.  XXIX — 49. 
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the  exhibits  containir^g  a  recapitulated  statement  of  the  in- 
terest made  on  the  fuads  of  the  Vard,  and  the  amended  an- 
swer setting  forth  the  loan  by  the  guardian  of  all  funds 
which  came  to  his  hands,  of  the  ward's,  and  the  crediting  her 
with  interest  on  the  same ;''  the  Court  refused  so  to  charge, 
but  did  charge  *^that  the  facts  set  forth  in  the  amended  an- 
swer, and  in  said  exhibit  to  the  original  answer,  were  not 
evidence  to  be  considered  by  the  jury,  further  than  the  same 
appeared  by  the  returns  to  the  Court  of  Ordinary ;  and  were 
mere  allegations  by  defendants  which  were  required  to  be 
sustained  by  proof 

Upon  a  careful  examination  of  the  original  and  amended 
answers,  we  find  that  the  only  effect  of  this  refusal  and 
charge  as  made,  was  to  exclude  from  the  jury  as  evidence, 
the  allegation  in  the  amended  answer,  that  ^  all  sums  of 
money  received  by  him  for,  and  on  account  of  the  said  Ma- 
ry S.,  as  her  guardian,  were  loaned  out  by  defendant  from 
time  to  time,  and  the  interest  received  thereon  accounted  for 
in  his  return  to  the  Court  of  Ordinary."    This  allegation  was 
not  in  response  to  any  allegation  in  the  bill,  and  was  sup- 
ported by  no  proof  beyond  the  returns,  and  in  that  case  the 
jury  were  directed  by  the  Court  to  consider  the  allegations  as 
evidence.    Another  thing  excluded  from  the  jury  as  evi- 
dence by  this  direction,  was  a  statement  of  the  annual  bal- 
ances, as  shown  by  defendants,  together  with  the  amount  of 
interest  due  on  each  balance  as  calculated  by  defendant  to 
the  bill    In  other  words,  it  was  a  calculation  prepared  by 
defendant  or  his  counsel,  of  what  he  admitted  was  the  bal- 
ance due  by  him  to  complainants,  or  rather  what  the  com- 
plainants were  due  to  him,  for  I  believe,  by  this  calculation, 
he  brings  them  in  debt  to  him. 

To  ask  that  such  a  statement  or  calculation  should  go  to 
the  jury  at  all,  even  as  pleading,  was  asking  a  great  deal, 
more,  indeed,  than  I  think  he  was  entitled  to ;  for  it  vnis  cal- 
culated to,  and  might  have  misled  the  jury ;  but  to  ask  that 
the  jury  should  take  that  ex  parte  calculation  as 


SAVANNAH,  JANUARY  TERM,  1860.  771 

Cartledge,  gaardian,  ts.  Cutliff  et  uz. 

was  too  much.    There  was  no  error  in  refusing  the  request^ 
or  in  the  charge  as  made. 

So  the  judgment  must  be  affirmed,  provided  the  complain- 
ants remit  from  the  amount  of  the  decree  the  sum  of  $325 
for  commissions  on  the  $l3fiOO  interest;  if  the  complain- 
ants fail  or  refuse  to  do  this^  then  a  new  trial  must  be  gran- 
ted on  that  ground. 

Judgment  affirmed,  on  conditions. 
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ABATEMENT. 
See  Actions^  1,  2. 

ACTIONS. 

1.  An  action  of  deceit|  being  necessary  in  form  ex  de* 
lictOj  dies  with  the  defendant  Newsom,  tx^or^  vs. 
Jackson^  -  -  -  -  •  61 

2.  Whether  it  dies  with  the  plaintiflf?    Query.    Id. 

3.  An  action  was  brought  on  an  instrument  in  the  fol- 
lowing words:  ^  Sl77,  On  or  by  the  25th  Dec.,  1855, 
r  promise  to  pay  B.  J.  Wilson,  or  bearer,  one  hundred 
and  seventy-seven  dollars,  with  interest  from  date,  this 
1 9th  June,  1853,  for  value  received ;  said  note  to  be 
paid  out  of  a  certain  note  I  have  this  day  traded  to  said 
Morrison,  on  L.  B.  Ferryman,  when  collected,  due  at 
the  same  time  as  the  above.  J.  J.  Morrison."  There 
was  no  evidence  that  the  Perr3rman  note  had  been  col- 
lected, or  that  it  might  have  been  collected  by  the  use 
of  due  diligence. 

Heldy  That  a  nonsuit  was  right.     Wilson  vs.  Morrison.   t^9 

4.  If  plaintiff  calls  two  days  before  the  time  when  ba- 
con is  to  be  delivered,  at  the  request  of  defendant,  and 
is  told  that  it  will  not  be  delivered,  because  it  has  been 
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sold  to  others^  no  further  demand  is  necessary.    Fat- 
ter et  al  vs  Leeper  et  al  ...  894 

5.  When  one  white  man  employs  another  to  work  for 
him,  it  is  not  an  implication  or  incident  that  the  em- 
ployer shall  pay  the  employee's  physician's  bills ;  it 
would  require  an  express  contract  to  create  that  obli- 
gation.   Sweet  Water  Man.  Co.  vs.  Olover,  -        399 

6.  A  defendant  may  be  sued  in  the  same  action  in  his 
two  characters,  of  executor  of  the  maker  of  a  promisso- 
ry note,  and  of  individual  endorser.  Roark  et  oLw. 
Turner,  -  -  -  .  .  455 

See  attachment,  1. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  An  administrator  is  not  entitled  to  commissions  on 
property  turned  over  by  him  to  a  distributee.    Expcar* 

te  Bumey,  adrrCr,  -  -  -  -  %^ 

2.  A  judgment  against  an  administrator  for  a  certain 
sum  to  be  paid  out  of  specific  assets  in  his  hands,  con- 
chides  him  as  to  the  application  which  is  to  be  made 
by  him  of  those  assets.  Any  other  application  of  them 
is  a  waste^  and  in  a  suit  against  him  or  his  representa- 
tives for  such  waste,  it  is  no  defence  to  show  that  there 
are  other  creditors  of  the  first  intestate.  Davies  vs. 
Flewellen  et  aL,  adm^rs,  -  -  -  49 

3.  Where  the  intestate  has  an  estate  only  for  his  life,  no 
interest  in  the  property  can  pass  to  his  administrator, 
and  the  administrator  can  have  no  right  to  bring  suit 
for  the  property,  but  that  right  must  be  in  others.  Saw- 
t/er,  adm^Ty  vs.  Flemister,  ...  347 

4.  Where  property  left  by  a  testator  to  his  children  has 
besn  fraudulently  disposed  of,  by  collusion  between  the 
executrix  and  the  purchaser,  the  legatees  may  file  a  bill 
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in  their  own  name^  against  the  purchaser^  the  execu- 
trix having  died  insolvent,  and  there  being  no  represen- 
tative upon  her  estate,  or  the  estate  of  the  testator. 
Bledsoe  vs.  Bledsoe  et  al  ^  ^  -  385 

5.  A  will  gave  certain  slaves  to  the  testator's  wife,  for 
her  life,  with  remainder  to  his  children.  The  wife  re- 
linquished her  life  estate  to  the  children,  and  divided 
out  the  negroes  among  them — she  being  the  executrix. 
She  died,  and  an  administrator  de  bonis  nan  succeeded 
her.    He  brought  trover  for  some  of  the  negroes. 

Hddy  That  the  relinquishment  of  the  life  estate,  and  the 
distribution  of  the  negroes  among  the  remaindermen, 
was  evidence  of  assent  to  the  legacy,  and  therefore,  that 
the  executrix,  as  well  as  her  successor,  the  administra- 
tor de  bonis  non,  was  divested  of  all  right  to  the  slaves, 
and  therefore,  that  he  was  not  entitled  to  recover  in  the 
action.     Perkins  vs.  Brown,  -  -  -        412 

6.  In  passing  upon  rival  applications  for  letters  of  ad- 
ministration, by  two  persons  standing  equal  in  blood 
to  the  intestate,  the  facts  that  one  of  the  applicants  has 
been  advanced  to  the  extent  of  his  full  share  in  the  es- 
tate, and  is  setting  up  an  adverse  claim  to  property 
which  was  in  possession  of  the  intestate  at  the  time  of 
his  death,  are  facts  which  ought  to  be  admitted  in  evi- 
dence, and  considered.    Moody  vs.  Moody y  -        519 

7.  The  executor  of  a  will  is  the  proper  administrator  of 
the  whole  estate,  as  well  of  that  part  of  which  the  will 
does  not  dispose,  as  of  that  disposed  of  by  the  will. 
Venable  vs.  Mitchell,        -  -  -  -  566 

8.  The  next  of  kin  of  an  intestate  divided  out  his  whole 
estate  among  themselves,  according  to  the  rule  pre- 
scribed by  the  statute  of  distributions.  Afterwards,  an 
administrator  was  appointed.  .  He  failed  to  make  any 
returns  of  any  sort,  to  the  Court  of  urdinary.      One  of 
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heirs  applied  to  that  Court  tr>  have  him  removed  for 
this  failure. 
HeUy  That  if  there  was  no  debts^  the  division  by  the 
heirs  was  a  good  administration  of  the  whole  estate, 
although  such  division  was  the  act  of  executors  de  son 
tort ;  and  therefore,  that  there  was  no  estate  of  the  in- 
testate left,  about  which  any  return  could  be  made ; 
and,  consequently,  that  the  failure  of  the  administrator 
to  make  any  return,  was  not  a  sufficient  cause  to  au- 
thorize his  removal.     Harris^  admWy  vs.  Seals  et  ux.      585 

See  Guardian  and  Ward,  4,  5,  &c. 

AGENTS,  COMPENSATION  TO. 

A  person  who  collects  funds  of  a  debtor,  for  the  joint 
benefit  of  himself  and  other  creditors,  ought,  when  that 
fund  is  distributed  by  a  Court  of  Equity,  to  be  allowed 
reasonable  compensation  for  the  services  of  himself  and 
lawyers,  to  the  extent  to  which  those  services  are  pro- 
ductive and  beneficial.    Price  vs.  Cutis  et  aL        -  143 

AGREEMENTS,  REFORMATION  OF. 

A  written  marriage  contract  is  subject  to  be  rectified  by 
the  verbal  contract  which  it  was  to  reduce  to  writing, 
in  every  case  in  which  not  allowing  it  to  be  so  rectified, 
would  be  to  allow  one  of  the  parties  to  it  to  perpetrate 
a  fraud  on  the  other.  Durham  et  ux.  vs.  Taj/loTjej^or,    166 

ADVERSE  POSSESSION. 

1.  A  sale  of  lands  made  in  the  face  of  an  adverse  pos- 
session is  void.    Helms  vs.  May,  -  -  121 

2.  A  possession  originating  in  and  continued  under  a 
mistake  or  misapprehension  as  to  the  true  line  which 
divides  two  lots  of  land,  will  not  ripen  into  a  statutory 
titla     Howard  vs.  Reedy^  -  -  •  152 
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3.  Possession  under  another  is  adverse  to  every  body 
but  that  other  under  whom  it  is  held. 

AMENDMENTS. 

When  enough  appears  upon  the  face  of  a  bill  to  suggest 
to  the  Court  that  the  complainant  is  entitled  to  relief, 
provided  the  proper  allegations  were  made,  leave  will 
be  granted  for  that  purpose.  Wynne  et  ux.  vs.  Alfordj 
ex*ory         -  -  -  -  -  -694 

APPEAL. 

1.  An  appeal  from  the  Court  of  Ordinary,  like  an  appeal 
in  other  cases,  carries  up  the  whole  case  for  a  new  hear- 
ing on  all  the  legal  evidence  that  can  be  produced, 
whether  such  evidence  has  been  produced  on  the  first 
trial,  or  is  first  offered  at  the  appeal  trial.  Moody  vs. 
Moody^  -----  519 

2.  An  appeal  from  a  confession  of  judgment,  reserving 
the  right  of  appeal,  is  good,  although  no  juries  were  in 
attendance  on  the  Court  at  which  the  confession  was 
made.     Melinsy  Currie  4*  Sherwood  et  al.  vs.  Homey      536 

ARREST,  EXEMPTION  FROM. 

Suitors  are  exempted  from  arrest  while  going  to,  attend- 
ing on,  or  returning  from  Court  Nor  does  the  fact  that 
one  of  them  resides  out  of  the  State,  and  who  has  had 
his  adversary  arrested,  under  bail  process,  previously, 
justify  a  departure  from  the  practice.  Henegar  vs. 
Spongier,  -  -  -  -  -  217 

ARBITRATION  AND  AWARD. 

1.  An  award  will  not  be  set  aside  on  account  of  newly 
dlBcovered  testimony,  when  the  party  has  shown  no  dil- 
igence to  obtain  it.    Dulin  vs.  Caldwell  ^  Co.        -        362 
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2.  A  case  pending  in  Court  may^  by  the  agreement  of 
the  parties,  be  arbitrated  under  the  Act  of  1856.    Id. 

3.  An  award,  under  the  Act  of  1856,  can  only  be  im- 
peached for  fraud  and  corruption  in  the  arbitrators.  Id. 

4.  Where  a  case  is  pending  in  Court,  all  matters  ger- 
main  to  it  may  be  introduced  by  way  of  amendment 
of  the  pleadings,  and  be  then  adjudicated  along  with 
the  original  matter,  or  the  whole  referred  to  arbitration, 
and  the  award  made  the  judgment  of  the  Court,  ac- 
cording to  the  Judiciary  Act  of  1 79  9.    BarksdaUy  adm\ 

et  ah  vs.  Green,  -  -  -  -  418 

5.  A  controversy,  not  in  suit,  was  referred  to  the  arbitra- 
ment of  two  persons,  with  power  to  them  to  choose  a 
third,  as  an  umpire.  The  two  made  an  award,  with- 
out having  chosen  an  umpire,  and  one  of  the  parties 
moved  that  the  award  should  be  made  the  judgment 
of  the  Court. 

Heldy  That  as  the  arbitration  was  not  under  either  the 
Judiciary  Act  of  1799,  or  the  Arbitration  Act  of  1856, 
there  was  no  power  or  authority  inuthe  Court  to  make 
the  award  the  judgment  of  the  Court.  Hallaran  vs. 
Bray,  .....  422 

6.  A  case  was  referred  to  three  arbitrators,  in  which  one 
of  the  defences  was  the  statute  of  limitations.  The  ar- 
bitrators, on  one  piece  of  paper,  made  an  award  in  fa- 
vor of  the  plaintiff  in  the  case,  and  on  another,  a  state- 
ment that  one  of  their  number  dissented  from  the  award, 
on  the  statute  of  limitations. 

Held,  That  the  last  paper  was  to  be  received  as  evidence 
on  the  question  whether  the  arbitrators  had  decided  the 
defence  of  the  statute  of  limitations. 

Held,  secondly,  That  the  paper  being  received  as  evi- 
dence, it  showed  that  that  question  had  not  been  deci- 
ded by  the  arbitrators,  and  therefore,  that  the  award 
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ought  to  be  rejected.      Cameron  et  al  vs.  Castlebeny 
etal  -  -  -  -  -  -        495 

7.  In  an  arbitration,  if  evidence  prejudicial  to  one  of  the 
parties  gets  before  the  arbitrators,  without  theknowlege 
of  that  party,  and  is  considered  by  the  arbitrators,  and 
the  award  is  against  that  party,  the  award  ought  to  be 
set  aside.    Id. 

8.  If  one  award  is  dependant  on  another,  and  the  latter 
falls,  it  carries  with  it  the  former.    Id, 

ASSIGNEES. 

The  assignee  of  a  chose  in  action,  not  negotiable,  takes 
it  subject  to  all  the  equities  which  existed  between  the 
assignor  and  the  maker.  Jackyfor  another ^  vs.  Davies,     219 

ATTACHMENT  AND  ATTACHMENT  BONDS. 

1.  The  defendant  in  an  attachment,  has  no  right  of  ac- 
tion against  the  plaintiff  in  the  attachment,  for  wrong- 
fully suing  out  the  attachment,  unless  that  was  done 
with  malice  and  without  probable  cause ;  and,  in  such 
action,  when  brought,  the  onus  ia  upon  him,  the  plain- 
tiff in  it,  to  show  that  the  attachment  was  taken  out 
with  malice,  and  without  probable  cause.  Sledge  vs. 
McLaren  J  -  -  -  -  -  65 

2.  Attachment  does  not  lie  on  a  promise  to  pay  a  certain 
amount  in  solvent  notes,  brfore  such  promise  is  due. 
Monroe  vs.  Bishop ^  -  -  -  -         159 

3.  Attachment  bonds  are  amendable  in  matters  of  form 
under  the  Attachment  Act  of  1856.  Oliver  vs.  Wilson^    642 

4.  Where  an  attachment  issues  on  the  ground  that  the 
defendant  absconds,  a  traverse  of  the  fact  is  not  obnox- 
ious to  objection  because  it  sets  forth  a  place  where  the 
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defendant  was  publicly  living  when  the  attachment  is- 
sued.   Id, 

5.  On  the  trial  of  such  a  traverse,  the  burthen  of  proof  is 
on  the  plaintiff  in  attachment    Id. 

ATTORNEYS  AT  LAW. 

1.  If  one  of  the  attorneys  for  the  plaintiff  in  judgment 
collects  the  judgment^  the  others  may,  hy  motion  against 
him,  enforce  their  liens  on  the  money  for  their  fees. 
Smith  et  a/,  vs.  Goode*.et  al.  -  -  •        185 

2.  One  of  several  of  the  attorneys  for  plaintiffs  in  a  judg- 
ment, collected  money  on  the  judgment,  and  was  ruled 
by  the  other  attorneys  for  so  much  of  it  as  would  pay 
their  fees.  He  was  properly  served  with  the  rule.  Two 
of  the  plaintiffs  in  the  judgment  came  in  and  defended 
the  rule  in  his  place.  They  appeared  by  another  at- 
torney, and  he  urged  against  the  motion,  amongst  other 
things,  that  his  clients  had  not  sufficient  notice  of  the 
motion.  He  did  not  say  he  was  not  ready,  did  not  ask 
for  time,  or  suggest  any  thing  to  call  for  delay.  The 
Court  overruled  the  objection. 

Hdd^  That  the  Court  did  right    Id. 

3.  He  then  requested  that  the  case  might  be  tried  by  a 
jury. 

Held,  That  this  request  ought  to  have  been  granted.  Id. 

4.  Knowledge  of  a  matter  was  acquired  by  an  attorney 
at  law,  from  the  plaintiff,  during  the  existence  of  at- 
torney and  client,  between  him  and  the  defendant 

HeMj  That  he  was  competent  to  testify  concerning  the 
matter,  as  a  witness  for  the  defendant  Thonqfson  vs. 
TFilson,  -  -  -  -  .  55> 
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BAIL. 

1.  That  ^Jufa.  is  the  first  execution  issued  in  a  bail 
case,  does  not  discharge  the  bail    Aycock  vs.  Lettner,  197 

2.  In  a  bail  case,  the  Sheriff  was  the  bail  and  the  set.  fa. 
was  directed  to  Coroner,  and  the  Sheriff  acknowledg- 
ed service  of  the  scufa  and  waived  service  of  it  by  the 
Coroner,  or  any  other  officer. 

Held^  That  even  if  the  direction  was  wrong,  this  ac- 
knowledgment and  waiver  cured  the  error.    Id. 

3.  Since  the  new  bail  Act  of  1857,  giving  sureties  the 
right  of  having  their  principals  bailed  immediately, 
the  surety  has  no  necessity  to  resort  to  a  ne  exeat  against 
his  principal.  Bail  accomplishes  the  same  purpose, 
and  the  remedy  on  the  common  law  side  of  the  Court 
being  equally  adequate,  a  resort  to  equity  will  not  be 
sustained.    Boss  vs.  Hawkins,  adm^r,  -  -    261 

BILLS  OF  EXCHANGE  AND  PBOMISSORY 

NOTES. 

1.  When  the  maker  of  a  note  offers  it  in  evidence  to 
prove  that  he  has  paid  it  off,  it  is  incumbent  on  him 
first  to  prove  that  the  paper  which  he  offers  is  the  one 
whieh  was  in  circulation.  Mygatt,  for  another ,  vs. 
Pruden,  -  -  -  -  -  -      43 

2.  Whenever  a  protest  is  not  required,  notarial  expenses 
cannot  be  recovered.    Johnson  vs.  Bank  of  Fulton,      259 

I.  In  a  suit  on  a  promissory  note  by  the  endorsee 
ag^ainst  the  endorser,  the  recovery  cannot  be  reduced 
by  showing  that  the  endorsement  was  made  on  a  sale 
of  the  note  for  a  less  sum  than  that  expressed  in  the 
face  of  the  note  and  claimed  in  the  suit  Bennino  J. 
dissenting.    Boark  et  al  vs.  Turner,  -  -      4&S 
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4.  A  note  though  given  on  Sunday,  and  given  in  a  work 
not  of  "necessity  or  charity/Ms  yet,  not  within  the 
Act  of  1762,  for  keeping  holy  the  Lord^s  day,  and 
other  purposes,  if  it  be  made  otherwise  than  in  the  ex- 
ercise of  the  "ordinary  callings"  of  the  parties  to  the 
note.     Sanders  vs,  Johnsoiij  -  -  -      526 

5.  A  letter  written  by  the  drawee  to  the  drawer  after 
the  draft  has  been  endorsed,  and  payment  refused,  al- 
though by  its  terms  a  sufficient  acceptance,  yet  it  is 
not  without  other  proof  available  as  such  to  the  hold- 
er.    Lugrue  vs.  Woodruff j  -  -  -  648 

BILLS  OP  EXCEPTIONS. 

1.  Service  of  a  bill  of  exceptions  on  counsel  who  pro- 
cured the  decision  brought  up  for  review,  although  he 
may  say  he  had  ceased  to  be  counsel  before  he  was 
served,  is  good  service.    He  can^t  cease.     Clark  et  aL 

vs.  Pigeon  Roost  Mining  Co.  .  .  .     39 

2.  It  is  irregular  in  the  Judge  of  the  Court  below,  in 
signing  the  certificate  to  the  bill  of  exceptions  required 
by  law,  to  incorporate  therein  a  statement  of  any  ad- 
ditional fact  or  evidence  not  included  in  the  bill  of  ex- 
ceptions, or  brief  of  evidence,  filed  in  support  of  a 
motion  for  new  trial ;  nor  can  this  Court,  in  passing 
upon  the  questions  presented,  consider  such  addenda 
as  a  part  of  the  record.  Dollner,  Potter  fy  Co.vs.  WiU 
liamsy  -.----     743 

BONDS,  BREACH  OF 

A  bond  was  conditional,  to  be  void,  if  the  obligors  paid 
a  note  endorsed  by  the  obligee,  "so  that,  in  no  event, 
it"  should  '^  be  collected,  or  attempted  to  be  collected^ 
from"  him. 

Htld^  That  a  collection  of  the  note,  from  him,  or  an  at- 
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tempt  at  it,  was  essential  to  constitute  a43reach  of  the 
condition.     Franks  ei  al.  vs.  Hamilton^  -  -  141 

BOND. 

An  instrument  with  a  scrawl  annexed,  to  the  signatures, 
is  a  bond,  without  purporting  to  be  such  upon  its  face. 
Harden  et  aL  vs.  Webster,  Parmelee  fy  Co.,        -        -    427 

BOND  FOR  TITLES. 

A  bond  for  titles  with  the  purchase  paid,  is  not  good 
against  a  subsequent  conveyance  to  a  purchaser  for 
value,  without  notice,  and  whose  deed  of  conveyance 
has  been  recorded  in  due  time.    Jlllen  vs.  Holding  et  al.  485 

CA.  SAS. 

When  the  Term  to  which  a  ca.  sa.  is  returnable,  is  ad- 
journed to  another  day,  a  return  of  the  ca.  so.  to  the 
adjourned  Term,  will  be  regular,  and  will  serve  as  the 
return  required,  before  a  set.  fa.  against  bail  can  be 
issued,    •^ycock  vs.  Leitner,  -  -  -       197 

CERTIORARI. 

Where  the  Justices  of  the  Inferior  Court  issue  execu- 
tion against  the  County  Treasurer,  and  his  securities, 
improperly,  certiorari  is  not  the  remedy — such  Justices 
not  being  a  Court.    Jus.  Inf.  Court  vs.  Hunt  et  al.       155 

CHARGE  OF  THE  COURT. 

1 .  The  Judge  is  justified  in  giving  a  charge  respecting 
the  credibility  of  a  witness  who  discloses  on  the  stand 
the  fact  that  he  has  been  guilty  of  the  crimen  falsi. 
JMcDanielvs.  Walker ,  .  .  -  .    266 
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2.  When  there  is  evidence  enough  to  authorize  such  a 
charge,  there  is  enough  to  sustain  a  verdict  adverse  to 
the  credit  of  the  witness,  it  would  be  error  to  present 
to  the  jury  the  opportunity  of  finding  a  verdict  which 
could  not  stand  when  found.    Id. 

3.  It  is  error  to  charge  the  jury  that  circumstances  can 
not  outweigh  positive  testimony.  Bowie  ^*  Co.  vs. 
Maddox  et  al  -  -  -  -  -    285 

4.  It  is  error  to  charge  the  jury,  that  a  deed  of  gift  to  a 
slave  is  superseded  by  a  subsequent  purchase  from  the 
same  person,  without  notice  of  such  deed  of  gift,  in  a 
case  where  there  is  no  evidence  of  a  purchase  from  the 
same  person,  and  where  the  deed  of  gift  had  been  re- 
corded within  twelve  months  after  it  was  made — such 
record  being  equivalent  to  actual  notice  to  the  subse- 
quent purchaser  by  our  Act  of  1838.  See  Cobb^s  Dig. 
page  n^.    Landrum  vs.  Su^sellj  -  -        -   405 

5.  H.  C.  L.  held  the  titles  to  the  one-half  of  a  tract  of 
land  that  T.  E.  B.  had  bought  and  paid  for,  to  secure 
himself  against  loss,  on  account  of  T,  E.  B's  half  of 
the  expenses  that  might  be  incurred  in  the  erection  of 
a  mill  on  said  land,  that  they  were  building  in  part- 
nership. On  a  bill  filed  by  T.  E.  B.,  to  compel  a  con- 
veyance to  him,  from  H.  C.  L.,  of  his  part  of  the  land, 
alleging  that  his  share  of  the  expenses  had  been  fully 
paid  to  H.  C.  L.,  it  was  no  error  in  the  Court  to  charge 
the  jury,  on  the  trial,  ^^  that  even  if  they  found  that 
complainant  had  not  |paid  the  defendant  one-half  the 
expenses  of  erecting  the  mill  on  the  premises,  they 
might  still  decree  against  the  defendant,  a  specific  per- 
formance of  the  contract,  to  convey  a  moiety  of  t^ie 
land  and  improvements  to  complainant ;  at  the  same 
time  requiring  complainant  to  pay  one-half  the  said 
expense,  or  so  much  thereof  as  they  might  find  unpaid 
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and  due  the  defendant  f  but  such  charge  submitted 
the  question  on  which  they  were  to  pass,  on  its  merits, 
fairly  to  the  jury.    Long  vs.  Browrty  -  -       628 

6.  It  is  error  to  charge  the  jury  that  if  a  debtor  is  once 
shown  to  be  absconding,  he  continues  so  until  his 
creditors  get  notice  of  his  new  residence.  Oliver  vs. 
Wilson,  -  ....  642 

7.  Where  there  is  no  evidence  of  an  absconding,  except 
in  the  manner  of  leaving  a  place,  it  is  error  to  charge 
the  jury  as  to  what  may  constitute  an  absconding  after- 
wards,  upon  the  assumption  that  there  may  have  been 
no  absconding  in  the  leaving.    Id, 

8.  When  the  parties  go  to  trial  on  the  bill  and  answer, 
and  there  is  no  question  of  fact  in  issue,  and  there  is 
nothing  involved  but  a  question  of  law,  it  is  not  im- 
proper for  the  Court  to  instruct  the  jury  to  sign  a  de- 
cree in  accordance  with  the  legal  or  equitable  rights  of 
the  parties.    Dwelhy  adrrCr  vs.  RoathyBx^or,        -      -    733 

9.  It  is  error  in  the  Court  to  charge  the  jury  on  a  state 
of  facts  not  in  proof  Dollnery  Potter  fy  Co.  vs.  Wil- 
liamsy  -----.     743 

CLAIMS,  &c. 

1.  When  suit  is  brought  against  the  claimant  on  his 
forthcoming  bond,  it  is  too  late  to  insist  that  the  ap- 
peal was  not  regularly  entered  in  the  proceedings,  in 
which  the  property  was  found  subject.  Harden  et  al. 
vs.  Webster,  Parmelee  ^  Co.  -  -  -     427 

2.  In  a  suit  upon  a  forthcoming  bond,  the  execution 
under  which  the  levy  was  made,  is  not  only  relevant 
but  indispensable  testimony  to  make  out  the  case.    Id. 

VOL  XXIX — 50. 
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3.  When  the  forthcoming  bond  in  reciting  the  execution 
varies,  slightly,  from  the JL  fa.  itself,  it  is  a  mere  ques- 
tion of  identity,  for  the  jury  to  pass  upon ;  or,  if  it  is 
evidently  a  mere  clerical  mistake,  the  Court  itself  per- 
haps, would  have  the  right  so  to  determine.    Id. 

4.  In  claim  cases,  where  there  is  a  legal  affidavit  of 
claim,  and  also  a  legal  claim  bond,  a  forthcoming  bond 
is  not  necessary  to  the  hearing  of  the  claim — and  the 
claim  will  not  be  dismissed  upon  the  ground,  that  the 
Sheriff  has  turned  over  the  property  to  the  claimant 
without  taking  a  forthcoming  bond.  Bonner  vs.  Lit- 
/fc,  -----  -  538 

5.  When  a  claim  is  interposed  and  returned  to  the 
Court  for  trial,  the  proper  disposition  of  it  is  by  a  ver- 
dict of  the  jury,  unless  withdrawn  or  dismissed  by  the 
claimant.     Hodges,  tritstee,  vs.  Holiday  et  aL        -        696 

CONTRACTS. 

1.  A  contract  by  one  to  let  another  have  accounts  to  a 
certain  amount  off  of  books  that  are  specified,  gives 
that  other  a  right  only  to  select  such  accounts  as  he 
may  please,  and  not  to  have  good  accounts  at  all  events. 
He  may  have  good  ones  if  he  can  find  them  on  the 
books ;  and  there  is  no  breach  of  the  contract,  unless 
this  right  of  selection  is  refused  to  the  promisee.  Jor^ 
dan  vs.  Rivers y  -  -  -  -  -     137 

2.  A  promise  to  pay  a  part  of  the  debt  of  another  in  dis- 
charge of  the  whole,  has  no  consideration  to  support  it, 
unless  that  other  be  a  party  to  the  new  contract 
Whelan  vs.  Edwards ,  et  al.  -  -  -         315 

3.  When  a  draft  is  drawn  upon  one,  who  is  styled 
Treasurer,  &c.,  of  an  unincorporated  Mining  Company, 


INDEX.  787 

and  the  drawee  accepts  individually,  it  may  be  treated 
by  the  holder  as  his  personal  contract.  Lallerstedt  vs. 
Griffin,  -  -  -  -  -  -  708 

CORPORATIONS,  POWERS  OF  MUNICIPAL. 

1.  A  clause  in  the  charter  of  the  city  of  Albany,  confer- 
ring the  power  in  general  terms,  to  pass  all  by-laws,  &c., 
not  inconsistent  with  the  Constitution  and  laws  of  the 
State,  does  not  confer  the  power  to  pass  an  ordinance 
making  it  a  penal  offence  to  sell  spirits  in  quantities  of 
a  quart  or  more,  to  be  drank  on  the  premises  where 
sold,  this  being  inconsistent  with  the  State  law  on  the 
same  subject.    Adams  vs.  The  Mayor  of  Albany y  56 

2.  A.  took  out  a  license  from  the  State,  to  retail  spirits 
in  Gordon  county,  in  November,  1858.  In  December 
thereafter,  the  Legislature  passed  an  Act  authorizing 
and  empowering  the  Common  Council  of  Calhoun,  in 
said  county,  to  levy  and  collect  a  tax,  not  less  than  one 
hundred  dollars,  upon  any  retail  establishment,  &c.,  in 
that  place. 

field,  That  the  statute  was  not  intended  to  apply  to  one 
who  had  already  paid  the  State  for  the  pivilege  of  re- 
tailing.    Chastain  vs.  Town  Council  of  Calhoun,  33^ 

CRIMINAL  LAW. 

1.  The  practice  of  striking  a  jury  in  petty  offences, 
where  the  accused  is  allowed  seven  challenges^  and  the 
State  five,  is  now  too  well  settled  as  an  equivalent  for 
challenging,  to  be  overruled  as  an  inadmissible  practice 
in  that  particular  class  of  cases.  O^Byrne  vs.  The 
Siate,  -  -  -  -  -  36 

.  Where  there  is  evidence  going  to  impeach  a  witness, 
it  is  error  in  the  presiding  Judge,  after  giving  a  charge 
as  to  the  effect  of  impeaching  evidence,  then  to  express 
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a  doubt  whether  such  charge  is  applicable  to  the  case. 
Id. 

3.  On  the  trial  of  a  person  charged  with  burning  a  jail, 
the  citizens  of  the  county  are  competent  jurors.  PhU- 
lips  vs.  The  State y  -  -  -  -  105 

4.  When  the  Sheriif  or  his  deputy  are  disqualified  to 
summon  a  jury,  the  Court  may  order  any  disinterested 
person  to  summon  one.     Id, 

5.  When  a  house  is  consumed  by  fire,  and  nothing  ap- 
pears but  that  fact,  the  law  rather  implies  that  the  fire 
was  the  result  of  accident,  or  some  providential  cause, 
than  of  a  criminal  design.    Id. 

6.  If  there  are  two  persons  of  the  same  name,  and  one 
of  them  signs  that  name  to  notes,  with  the  intention 
that  the  notes  may  be  used  in  trade,  as  the  notes  of  tke 
other,  it  is  a  forgery.     Barfield  vs.  The  State^         -         127 

7.  The  1st,  9th  and  14th  sections  of  the  seventh  divis- 
ion of  the  penal  code  will,  perhaps,  each  apply  to  the 
case  of  obtaining  goods  by  passing  a  foiled  note.  An 
indictment  was  founded  on  the  14th. 

Held^  That  as  that  was  the  latest  section,  and  as  the 
punishment  it  prescribes  is  the  lightest,  it,  at  least,  was 
operative.     Id. 

8.  Under  on  indictment  for  keeping  a  gaming  house, 
defendant  does  not  relieve  himself  by  showing  that  be 
had  rented  out  the  house  before  the  gaming  was  done, 
when  it  appears  that  the  house  was  in  his  possession 
when  the  gaming  occurredi     Scott  vs.  The  SicUe,  263 

9.  A  defendant  on  the  criminal  side  of  the  Court  is  en- 
titled to  a  continuance  of  his  case,  when  it  is  called 
within  a  few  days  after  the  alleged  offence,  and  he  puts 
in  an  affidavit  stating  material  evidence,  which  bm 
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avers  to  be  in  possession  of  witnesses  who  are  out  of 
the  county,  and  whom  he  had  no  opportunity  to  sub- 
poena.     Metis  vs.  The  State,  -  -  271 

10.  An  indictment  under  the  Bastardy  Act,  will  not  lie 
in  one  county,  when  the  child  was  begotten  and  born 
in  another,  and  when  the  putative  father  was  arrested, 
brought  before  the  Magistrate,  and  refused  to  give  bond 

in  the  latter  county.     Huff  vs.  The  State,  -  424 

11.  The  defendant  may  justify  his  act  in  carrying  away 
a  negro  from  the  adverse  peaceable  and  legally  acquired 
possession  of  another,  by  showing  the  consent  of  the 
true  owner.     Drumright  vs.  The  State,  -  430 

12.  He  cannot  justify  himself  by  the  consent  of  one  who 
he  thinks  is  the  owner,  unless  he  be  either  the  true  own- 
er, or  some  other  person  who  truly  has,  and  not  merely 
professes  to  have,  authority  to  grant  such  consent,     id. 

13., It  is  not  error  for  the  Judge  to  refuse  to  have  tales- 
men again  called,  in  making  up  the  panel  in  a  crimi- 
nal cause,  after  he  has  ordered  the  Sheriff  to  direct  each 
talesman  to  come  into  Court,  and  had  had  proclama- 
tion made  that  all  talesmen  were  required  to  come  into 
Court.     Lingo  vs.  The  State,        -  -  -  470 

14.  That  which  is  perfectly  justifiable  on  the  part  of  the 
deceased,  cannot  be  any  legal  provocation  to  the  slayer. 
Jd. 

15.  Where  a  copy  presentment  appears  from  the  min- 
utes of  Court  to  have  been  established  in  lieu  of  a  lost 
original,  and  the  defendant  is  tried  on  a  paper  which 
purports  to  be  the  original, 

Ile/d,  That  it  does  not  appear  from  the  whole  record,  that 
the  paper  wjis  not  the  original ;  for  the  paper  itself, 
which  is  a  part  of  the  record,  purports  to  be  that  original 
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which  was  once  lost,  its  presence  purporting  that  it  has 
been  found.    Rheinfiart  vs.  The  State,  -  522 

16.  A  general  order  from  the  owner^  overseer  or  employ- 
er of  a  slave,  to  a  vendor  of  spirits,  requesting  him  to 
let  the  slave  have  spirits  in  reasonable  quantity,  when* 
ever  be  wants  it,  is  no  justification  for  furnishing  any 
quantity,  however  small.    Id. 

1 7.  In  an  accusation  of  murder,  where  the  defence  turns 
upon  the  grading  of  the  homicide,  the  Judge  can  not 
withhold  from  the  consideration  of  the  jury,  any  of  the 
grades  put  in  issue,  either  by  the  argument  or  the  re- 
quested charges ;  but  all  of  the  grades  so  put  in  issue, 
ought  to  be  submitted  to  the  jury,  along  with  proper 
instructions  as  to  what  constitutes  each  grade.    Jones 

vs.  The  State,  -  -  .  -  59 

18.  In  grading  the  homicide,  the  jury  may  consider  the 
drunkenness  of  (he  accused,  at  the  time  of  the  killing, 
not  to  excuse,  or  mitigate,  or  extenuate  his  crime,  but 
to  assist  them  in  deciding,  when  there  was  a  provoca- 
tion, whether  the  intention  to  kill  preceded  the  provo- 
cation, or  was  produced  by  it.    Id. 

19.  The  penalties  imposed  by  the  Act  of  23d  December, 
1833,  "to  prevent  the  drawing  of  lotteries,  or  sale  of 
lottery  tickets,  in  the  State,"  for  a  violation  of  its  pro- 
visions, can  not  be  enforced  by  indictment    Swan  vs. 

the  State,  -  -  -  -  .  siB 

20.  Upon  an  application  for  continuance  by  the  accused, 
although  the  Court  determines  the  showing  a  good  one, 
yet  if  counsel  for  the  State  admit  in  writing  the  facts 
expected  to  be  proved  by  the  absent  witnesses,  before 
the  case  is  actually  continued,  it  is  no  error  for  the 
Court  then  to  refuse  to  continue  the  case,  and  proceed 
with  the  trial    PoumeU  vs.  The  State,  -  681 
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21.  When  the  jury  have  been  selected  to  try  the  cause, 
and  four  of  them  sworn,  and  one  of  the  remaining  ju- 
rors excused  by  the  Court  for  sickness,  it  is  not  error 
in  the  Court,  after  causing  the  panel  to  be  filled,  to  re- 
quire the  list  again  to  be  stricken  over,  and  the  cause 
to  proceed.    Id. 

22.  It  is  not  necessary  or  proper  to  declare  a  mistrial  on 
account  of  the  sickness  and  excuse  of  one  of  the  select- 
ed jurors,unless  the  jury  have  been  previously  charged 
with  the  case.     Id. 

23.  If  to  kill  another  with  a  gun,  pistol,  or  other  like  in- 
strument, would,  under  the  circumstances,  be  justifi- 
able homicide,  under  the  penal  code,  the  failure  to  kill 
will  not  subject  the  party  to  the  offence  of  shooting  at 
another,  under  the  Act  of  1856.     Biggs  vs.  The  State.  723 

m 

24.  If  a  man  takes  the  life  of  another  who  attempts  the 
seduction  of  his  wife,  under  circumstances  of  gross 
and  direct  aggravation,  it  is  for  the  jury  to  find  wheth- 
er the  case  stands  upon  the  same  footing  of  reason  and 
justice,  as  other  instances  of  justifiable  homicide  enu- 
nierated  in  the  penal  code.    Id. 

25.  When  the  injured  husband  meets  one,  the  next  morn- 
ing, who  has  attempted,  over-night,  the  violation  of  his 
marriage  bed,  and  fires  upon  him,  it  is  right  and  prop- 
er to  give  in  evidence  the  previous  occurrence,  as  a  jus- 
tification or  excuse  for  the  act.     Id. 

DAMAGES. 

1.  The  failure  to  deliver  property  on  the  day  of  sale, 
and  within  the  hours  of  sale,  is  a  forfeiture  of  the  forth- 
coming bond;  and  notwithstanding  the  property  is  sub- 
sequently taken  into  custody  by  the  Sheriff,  it  is  not  ne- 
cessarily a  discharge  of  the  bond ;  but  damages  may  be 
recovered  for  any  expense  which  has  been  incurred  by 
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reason  of  said  failure,  as  well  as  the  depreciation  in  the 
price  or  value  of  the  property,  between  the  first  and  se- 
cond day  of  sale.  Oiddens,  use  ofy  fyc,  vs.  Dismukes 
et  aLyOdm^rSf  -  -  -  -  110 

2.  Where  a  party  rescinds  a  contract  on  account  of 
fraud,  and  seeks  damages  also,  his  measure  of  dama- 
ges is  not  an  equivalent  for  the  violation  of  parts  of  the 
contract  by  the  other  party,  but  it  is  an  equivalent  for 
the  hurt  he  has  received  for  being  inveigled  into  the 
contract  •Atlanta  and  LaGrange  Railroad  Co.  vs. 
Hodnett,  -  -  -  -  -  461 

3.  Where  a  party  seeks  damages  for  the  violation  of  a 
contract  by  the  other  party,  the  measure  of  his  dama- 
ges is  not  what  he  has  suffered  by  performing  his  part, 
but  what  he  has  suffered  by  the  failure  of  the  other 
party.    Id. 

DEEDS. 

An  instrument  conveying  property  in  presently  and  hav- , 
ing  all  the  requisites  of  a  deed,  and  delivered  by  the 
maker  to  the  Clerk,  to  be  recorded  as  such,  is  not  testa- 
mentary in  its  character,  notwithstanding  it  declares 
that  the  property  is  not  to  go  into  the  possession  of  the 
donees,  till  the  death  of  the  donor;  especially  as  the 
paper  would  be  ineffectual  as  a  will,  being  attested  by 
two  witnesses  only.    Moye  et  al  vs.  KittreUyadn^r^       677 

DEEDS,  PROBATE  AND  REGISTRY  OF. 

1.  An  affidavit  of  a  subscribing  witness  to  a  deed,  that 
he  saw  the  feoffor  ^^  assign''  it^  is  not  sufficient  to  au- 
thorize the  record  of  the  deed ;  and  a  record  made  on 
such  an  affidavit  is  a  mere  nullity — is  no  evidence  of 
any  thing,  but  is  mere  hearsay.  Doey  ex  denuy  vs.  Lew- 
iSytenantyfyc.        -  •  -  -  -  45 
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2.  A  deed  purporting  to  be  signed,  sealed  and  delivered, 
in  the  presence  of  two  witnesses,  was  admitted  to  re- 
cord upon  the  affidavit  of  one  of  them,  that  he  saw  the 
grantor  sign,  seal  and  deliver  the  deed  at  the  time,  and 
for  the  purposes  therein  mentioned;  that  he  saw  the 
other  sign  the  same  as  a  witness,  and  that  he  signed  the 
same  as  a  witness  also — each  in  the  presence  of  each 
other. 

Heldj  That  the  probate  was  sufficient,  Oreen  et  al  vs. 
Glass  et  aL  -  -  ...  .  246 

3.  A  deed  recorded  after  the  lapse  of  twelve  months 
from  its  execution,  is  good  against  another  deed  from 
the  heirs  at  law  of  the  same  grantor,  the  last  being  re- 
corded within  twelve  months  after  its  execution,  but 
not  executed  till  after  the  first  had  been  recorded.  «^n- 
derson  vs,  DugaSy  -  .  .  -  440 

8.  A  power  of  attorney,  under  which  a  deed  is  made,  is 
a  muniment  of  title,  and  may  be  recorded  along  with 
the  deed;  but  its  record  is  not  necessary  to  the  validity 
of* the  record  of  the  deed.    Id. 

DIVORCE  AND  ALIMONY. 

1.  The  power  of  granting  temporary  alimony  belongs  to 
the  Superior  Court y  as  an  incident  to  its  jurisdiction 
over  divorces,  and  not  to  the  Judge.  He  cannot  exer- 
cise it  in  vacation;  and  the  husband  is  entitled  to  no- 
tice and  a  hearing  before  it  is  granted  in  Court  Goss 
vs.  Goss.  -  -  .  -  -  109 

2.  Attachment,  and  not  Jieri  facias^    is    the    proper 
mode  of  enforcing  an  order  for  alimony.    Id. 

3.  In  a  libel  for  divorce,  founded  on  desertion,  evidence 
going  to  show  that  the  desertion  was  not  **  willful,'*  or 
that  the  plaintiff  was  consenting  thereto,  is  admissible 
for  the  defendant     Word  vs.  Word.  -  281 
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4.  Where  the  husband  has  a  clear  estate  of  twelve  thou- 
sand dollars,  twenty-five  dollars  per  month  is  not  exces- 
sive temporary  alimony  for  the  wife,  nor  is  five  hun- 
dred dollars  excessive  counsel  fees  for  her,  she  having 
been  of  high  character  previously,  and  her  character 
for  chastity  being  attacked  by  the   defence.     Collins 

vs,  Collins f  -  -  -  -  517 

5.  Confessions  of  parties  against  themselves  are  admis- 
sible in  a  libel  for  a  divorce,  when  there  is  no  suspicion 

of  collusion.    Johns  vs.  Johns,  -  -  718 

6.  In  a  suit  for  divorce,  the  fact  that  the  plaintiff  had  a 
friendly  interview  with  his  wife,  and  requested  her  to 
return  home  and  live  with  him,  does  not  amount  in  law 
to  a  condonation  of  the  libel.    Id. 

7.  To  a  libel  for  divorce,  on  the  ground  of  cruelty  in  the 
wife,  she  may  recriminate  the  adultery  of  the  plaintiff, 
her  husband.    Id 

DRUNKENNESS. 

See  Oriminal  Law,  17,  18. 

EASEMENT. 

The  owner  of  the  land  on  which  the  city  of  Griffin 
stands,  laid  it  out  into  streets,  squares,  and  lots,  some 
of  the  latter  for  building  lots,  some  for  public  purposes, 
some  for  churches ;  according  to  plan.  Afterwards, 
the  owner  sold  the  building  Uts  at  auction,  and  caused 
it  to  be  proclaimed  at  the  sale,  that  the  lots  were  sold 
according  to  that  plan.  Deeds  were  made  to  the  pur- 
chasers, but  nothing  of  the  matter  stated  in  the  procia-  * 
mation,  was  put  into  them.  Afterwards,  ten  months  or 
more,  the  owner  made  a  deed  in  fee,  to  the  Baptist 
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church,  for  the  lot  set  down  in  the  plan  for  the  Baptist 
church.  In  this  deed,  nothing  was  said,  as  to  prevent- 
ing the  Baptist  church,  from  using  the  lot  for  other 
purposes  than  those  of  worship.  The  Baptist  church 
was  not,  by  agent,  or  otherwise,  present  at  the  auction. 
The  Baptist  church  entered  on  the  lot,  erected  a  house 
of  worship,  and,  some  time  afterwards  advertised  a 
part  of  the  lot  for  sale,  with  a  view  to  raise  money  to 
build  a  better  house  of  worship  on  another  part  of  the 
the  lot  Certain  lot  owners  in  the  city  of  Griffin,  filed 
a  bill  against  the  church,  to  prevent  it  from  so  doing. 
They  claiming,  that  they  had,  in  the  facts  aforesaid, 
an  easement  in  the  lot,  that  it  was  never  to  be  used  for 
any  other  purpose,  than  that  of  a  place  of  worship. 
Held^  That  the  facts  were  not  sufficient,  to  give  them 
a  title  to  such  easement  Chapman  et  al.  vs.  Gordon 
et  al  -  -  -  -  -  -      250 

EJECTMENT. 

1.  Dudley  drew  a  lot  of  land.  Before  the  grant  issued, 
he  conveyed  the  land  by  a  warranty  deed,  to  Swift,  and 
received  from  Swift,  the  purchase  money,  and  Swift 
took,  and  by  himself  or  his  assigns,  kept  possession. 
After  the  grant  issued,  Dudley  conveyed  the  lot,  by 
deed,  to  Hardman — Swift,  or  one  of  his  assigns,  being 
at  the  time  of  the  conveyance,  in  possession.  This 
younger  deed  was  never  recorded.  Hardman  brought 
ejectment  on  this  younger  deed. 

Held^  That  he  was  not  entitled  to  recover.  Leasee  of 
Dudley  et  al  vs.  BradshaWy  tenant  in  possession^  1 7 

2.  In  ejectment  there  can  be  no  recovery  of  the  premis- 
es upon  a  demise  from  a  dead  lessor,  but  there  may  be 
a  recovery  of  costs  on  such  a  demise,  if  the  lessor  be 
living  at  the  commencement  of  the  suit,  though  dead 
at  the  time  of  the  trial.  Doe  ex  dem.  vs.  Lewis^  ten- 
ant  J  8rc.  -  -  -  -  -    45 
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3.  If,  in  ejectment,  there  is  a  demise  from  A.  and  a  de- 
rr  ise  from  B.,  and  the  evidence  brings  the  title  into  A., 
and  then  shows  a  deed  from  A.  to  B.  there  ought  not 
to  be  a  nonsuit,  whether  the  deed  from  A.  to  B.  be 
void  or  not     Prescott  et  al,  vs.  Jones  ef  oL  -         58 

4.  Adverse  possession  of  land  is  notice  of  the  holder's 
title  to  all  persons  who  purchase  during  its  continu- 
ance.    Helms  vs.  May,        -  -  -  -       121 

5.  A  sale  of  lands  made  in  the  face  of  an  adverse  pos- 
session is  void.    Id. 

6.  One  joint  tenant  cannot  maintain  ejectment  against 
another,  unless  the  defendant  does  something  which 
amounts  to  a  disclaimer  of  the  title  of  his  co-tenant, 
or  which  is  inconsistent  with  his  right  of  property,  in 

the  premises.     Lawton  et  al.  vs.  Jldams,  -  273 

7.  A  conveyance  of  land  by  one,  against  whom  the  land 
conveyed  was  held  adversely  by  claim  of  title,  is  void. 
Cain  4*  Morris  vs.  Monroe,  23  Go.  JRep,  82,  overruled. 
Gresham  vs.  Webb  fy  Williams,  ...     320 

8.  Complaint  in  ejectment  not  amendable  by  striking 
out  the  old  plaintiff  and  substituting  another  in  his 
place.    NecUl  vs.  Robertson,  18  Go.  Rep.,  affirmed.    Id, 

9.  To  authorize  a  plaintiff  in  ejectment  to  use  the  name 
of  a  third  person,  as'lessor,  he  must  show  that  he  has 
a  bona  Jide  subsisting  claim  to  the  premises,  and  that 
there  is  a  connection  between  his  title  and  that  of  the 
party  upon  whose  demise  he  seeks  to  recover;  or  that 
he  has  the  authority  of  that  person,  in  whom  the  para- 
mount title  is  vested,  to  institute  the  suit  in  his  name. 
Adams  vs.  McDonald,  -  -  -  -    571 
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10.  To  defeat  the  plaintiff  in  ejectment,  the  defendant 
may  show  a  paramount  title  outstanding  in  another, 
without  connecting  his  possession  with  that  title.  Sut- 
ton vs,  McLeod^  -  -  -  -  589 

EQUITY,  JURISDICTION. 

1.  Where  a  common-law  suit  is  pending,  and  the  de- 
fendant in  it,  files  a  bill  in  the  same  county,  against  the 
plaintiff,  who  resides  in  a  different  county,  asking  re- 
lief and  injunction,  the  jurisdiction  is  good  for  the 
injunction,  but  not  for  the  relief.  Key  fy  Sheffield  vs. 
Bobison,  -  -  -  -  -  34 

2.  Equity  will  not  aid  a  plaintiff  in^./a.,  to  remove  a 
cloud  from  a  portion  of  defendant's   property,  when 
there  is  plenty  of  other  unincumbered  property  out  of 
which  the  money  can  be  made.     Billing  vs.  Ruther- 
ford^ Receiver  y  -  -  -  -  -       38 

3.  If  the  remedy  by  habeas  corpus  is  adequate,  equity 
ought  not  to  interfere,    Massey  vs.  Sneed^  -  51 

4.  A  bill  by  a  wife,  alleging  that  her  husband,  who  was 
deeply  in  debt,  had  negroes,  derived  from  her  by  mar- 
riage, going  to  sale  under  executions,  and  alleging  an 
agreement  under  these  circumstances  on  the  part  of 
her  and  her  husband  on  the  one  side,  and  her  brother 
on  the  other,  that  her  brother  should  buy  the  negroes 
at  such  sale,  and  after  reimbursing  himself  for  his  out- 
lay, in  pursuance  of  the  agreement,  should  then  con- 
vey the  negroes  to  a  trustee  for  the  wife  and  children ; 
and  alleging  that  the  brother  has  bought  the  negroes 
at  prices  which  were  greatly  reduced  by  his  making  it 
known  that  he  was  buying  for  the  benefit  of  the  wife 
and  children ;  and  alleging  further  that  he  has  reim- 
bursed all  his  outlay  made  in  pursuance  of  the  agree- 


798  INDEX. 

ment ;  and  asking  a  full  and  specific  performance  of 
that  agreement  on  his  part — is  a  good  bill.  Gilmore 
vs,  Johnson^  .  _  ^  -  -  67 

5.  And  in  such  case  the  complainant  is  entitled  to  any 
overplus  of  Aire,  after  allowing  the  brother  all  proper 
reimbursements  for  his  outlay  in  pursuance  of  the 
agreement.    Id. 

6.  A  perfect  equity  cannot  originate  in  a  contract  utter- 
ly void  by  law.     Greshmn  vs.  Webb  fy  WilliamSj  320 

7.  A  bill  in  equity  filed  by  one  who  has  the  equitable 
title,  for  the  purpose  of  enjoining  several  common  law- 
suits, at  the  instance  of  one  who  has  the  legal  title,  and 
ostensible  right  to  recover  possession  of  the  property, 
will  be  retained  to  avoid  circuity  of  action  and  un- 
necessary expense  and  litigation,  unless  it  appears  that 
there  is  a  legal  necessity  for  the  common  law  actions 
to  proceed — especially  after  a  decree  has  been  had  set- 
tling the  rights  of  the  parties  as  the  law  fixes  them. 
Dwelley  adm%  vs.  Roathy  ea^or,  .  .  -    73s 

EQUITY,    PLEADING  AND  PRACTICE. 

1.  A  question  of  contested  right  of  possession  cannot 
be  settled  by  an  order  at  chambers,  on  the  affidavit  of 
one  party  and  without  notice  to  the  other.  When  such 
an  order  has  been  passed  in  favor  of  the  complainant 
in  a  bill,  and  then  the  bill  dismissed  by  complainant 
without  the  knowledge  of  defendant,  the  latter  has  the 
right  to  have  the  case  reinstated  in  order  to  have  the 
first  illegal  order  set  aside.  Clark  et  aL  vs.  Pigeon 
Roost  Mining  Co.  -  -  -  -  89 

2.  When  one  party  has  read  in  evidence  part  of  a  sworn 
bill,  it  is  the  right  of  the  other  party  to  read  such  other 
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parts  as  illustrates  the  same  issue.    Davis  vs.  Flewellen 

et  al  admWs^  -  -  -  -  -       49 

3.  It  is  no  error  to  allow^  a  complainant  to  give  evidence 
in  mere  diminution  of  the  defendant's  proof,  although 
the  bill  contains  no  allegation  covering  the  evidence  so 
introduced  by  complainant     Gilmore  vs.  Johnson^  67 

4.  It  is  not  too  late,  under  our  equity  system,  to  purge 
an  answer  of  impertinence  or  scandal,  after  replication 
filed.    Royston  tt  ux.  vs.  Boysfon,  adm^x,      -  -     82 

5.  One  witness  and  circumstances  sufficient  to  give  a 
clear  preponderance  against  the  answer,  will  suffice 
to  overcome  the  answer.  Durham  and  wife  vs.  Taylor^ 
ex^oTy  -  -  -  -  -  -166 

6.  A  defendant  in  chancery  can  not  use  bis  answer  as 
evidence  for  himself  in  another  case,  further  than  he 
could  in  the  original  case,  and  not  in  either,  unless  it 
appears  to  be  responsive  to  the  bill.  Daniel  vs.  John- 
son,  --..-.         207 

7.  One  of  two  joint  complainants  has  a  right  under  pur 
statute  to  amend  the  bill  by  striking  his  name  as  com- 
plainant, and  inserting  it  as  defendant  Pool  and  wife 
vs.  Morris  et  al.  -  -  -  -  374 

8.  A  Court  of  Chancery  has  power  to  allow  a  defendant 
to  amend  his  answer,  by  striking  out  a  part  of  it 
Oliver  vs.  Persons j  -  -  -  -  568 

9.  It  is  unnecessary  to  make  one,  or  the  representatives 
of  such  an  one,  a  party  to  a  bill,  whose  name  appears 
in  a  bond  or  agreement,  as  payee  or  obligee,  when  such 
an  one  had  no  real  or  actual  interest  in  the  transaction, 
nor  could  take  any  benefit  under  it,  especially  when  it 
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appears  that  the  name  was  inserted  therein,  solely  for 
the  benefit  of  a  third  person  named  in  the  bond  or 
agreement.     Lang  vs.  Brown,  -  -  -    628 

10.  An  allegation  in  an  answer,  not  in  response  to  any 
charge  in  the  bill,  and  unsupported  by  proof,  is  not  to 
be  considered  by  the  jury  as  evidence.  Cartledge, 
guard.j  vs,  Cutliff^  et  ux.  ...  758 

ESTOPPEL. 

See  Vendor  and  Purchaser y  1. 

EVIDENCE. 

1.  Where  a  complainant  places  ^fi,fa.  in  the  hands  of 
',  defendant  to  be  collected,  and  the  money  used  for  a 

particular  purpose,  proof  that  the  Sheriff  collected  the 
money  affords  a  presumption  that  the  defendant  (who 
is  legal  owner  of  the  Ji.fa.  by  transfer)  has  got  the 
money,  because  it  places  the  money  where  he  may 
easily  get  it,  and  where,  if  he  does  not  get  it,  the  fail- 
ure is  his  own  fault     Gilmore  vs.  Johnson,        -        -      67 

2.  The  defendant  in  ejectment,  proved  the  existence, 
and  loss  or  destruction,  of  a  grant ;  he  also  proved  that 
a  copy-grant  was  not  to  be  had  from  the  Secretary  of 
State's  office. 

Heldy  That  on  this  foundation,  a  certificate  from  the 
Executive  Department,  that  the  grant  had  issued,  was 
admissible.     Day  et  aL  vs.  Htigginsy  -  .78 

3.  It  is  error  to  receive  the  sayings  of  a  guardian  in  his 
own  favor,  offered  by  himself  or  his  administFator* 
Royston  and  wife  vs.  Royston,  adm^x,  -  -     S« 

4.  Hearsay  is  not  admissible  against  a  party,  unless  he 
assents  to  it.    Phillips  i>s.   The.  State,  -  -     105 
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5.  If  the  proof  to  rectify  a  written  contract,  is  su£Scient 
to  satisfy  a  jury  beyond  a  reasonable  doubt,  it  is  as 
much  as  is  necessary.  Durham  and  wife  vs.  Taylor y 
tx^OTy  ------       166 

6.  When  a  party  proposes  to  prove  that  a  certain  amount 
of  notes  was  turned  over  to  another,  in  part  payment 
of  a  demand,  it  is  not  necessary  to  produce  the  notes 
so  turned  over,  the  rule  concerning  the  degrees  of  evi- 
dence not  applying  to  such  a  case.     Daniel  vs,  Johnson j  207 

7.  It  is  legal  to  prove  that  notes  so  turned  over,  were  to 
be  applied,  not  to  the  demand  sued  on,  but  to  what  the 
defendant  owed  the  plaintiff,  on  account  of  their  part- 
nership debts  paid  off  by  the  plaintiff,  and  such  notes 
so  paid  off  are  admissible  as  corroboration  of  the  oth- 
er proof.    Id, 

8.  It  is  error  to  give  charges  on  a  state  of  facts  not 
shown  by  the  evidence.     Id. 

9.  A  had  a  judgment  on  B.,  founded  on  a  debt  he  held 
on  B. ;  C.  as  A's  agent  or  attorney,  for  collecting  the 
debt,  was  to  receive  ten  per  cent,  as  commissions,  on 
the  amount  collected  of  the  debt. 

Held,  That  C.  was  not  a  party  or  a  privy  to  the  judg- 
ment, and  therefore,  that  it  was  not  admissible  ns  evi- 
dence against  him.     Nesbit  vs.  Cautrel  et  aL     -        -    25S 

10.  Gestures  or  exclamations  or  bearing,  which  are  used 
as  voluntary  vehicles  of  thought,  are  an  acted  Ian- 
guagey  which  is  no  more  admissible  in  evidence  in  a 
man's  favor,  than  his  spoken  words  to  the  same  effect 
would  be.     Bowie  fy  Co.  vs.  Maddox  et  al.         -        -  )885 

1 1.  A  party  on  the  record,  who  at  the  trial,  has  no  in- 
terest in  the  event  of  the  suit  may  be  examined  as  a 

VOL.  XXIX — 51 
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witness.  The  Central  Railroad  4'  Banking  Co.  vs. 
HineSj  Perkins  <S'  Co,  19  Ga.  Rep.  203,  affirmed.  Fos- 
ter et  ah  vs.   Leeper  et  al.  -  -  -  294 

12.  The  copy  of  a  letter  purporting  to  have  been  writ- 
ten by  dellaidarits  to  plaintifis,  is  inadmissible,  there 
being  no  proof  that  it  was  ever  received  or  even  sent. 
Foster  et  aL  vs.  Leeper  ct  ah         -  -  -  294 

13.  Muniments  of  title  proven  to  have  been  in  existence 
for  forty  years,  with  possession  in  conformity,  and  com- 
ing from  the  proper  custody,  are  admissible  as  ancient 
documents.     Bell  vs.  McCawley,  ex^or,  -  356 

14.  A  recorded  deed  of  personal  property  is  entitled  to 
go  in  evidence  without  other  proof.     Id. 

15.  The  presumption  of  a  gift  arising  from  the  delivery 
of  personal  property  by  a  parent  to  a  child,  may  be  re- 
butted by  subsequent  acknowledgments  of  the  child 
that  he  is  holding,  and  has  held  from  the  beginning, 
under  a  loan.     /./. 

16.  The  contents  of  a  lost  paper  are  not  to  be  inferred 
from  a  name  which  the  witnesses  may  give  the  paper, 
in  opposition  to  proof  of  its  terms.  The  contents  deter- 
mine ihe  name,  and  not  a  name  the  contents.    Id^ 

17.  A  party  to  a  suit  is  incompetent  as  a  witness  for  his 
co-party,  as  long  as  he  remains  liable  for  the  costs. 
Wilkes  vs.  Mc Clung  ^^  Co.  -  -  -         371 

18.  The  admissions  of  a  life-tenant  are  not  evidence 
against  the  remaindermen;  they  are  not  privies  in  es- 
tate— a  privy  being  a  successor  to  the  same  estate,  and 
not  to  a  different  estate  in  the  same  property.    Pool  et 

ur.  vs.  Morris  et  al.  -  -  .  .         574 

19.  Under  an  indictment  for  carrying  a  negro  out  of  a 
county,  the  beginning  of  the  offence  is  the  commence- 
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ment  of  the  carrying,  and  the  end  of  it  is  the  crossing 
of  the  county  line;  and  all  that  is  done  from  the  begin- 
ning to  the  end,  and  all  that  is  said,  is  admissible  in  ev- 
dence  as  a  part  of  the  res  gestae.  Drumright  vs.  The 
State,  -  -  -  -  -  430 

20.  The  sayings  of  other  persons  are  admissible  against 
a  party  when  it  affirmatively  appears  that  he  assented 
to  them  by  his  silence,  or  in  some  other  way.    Id. 

21.  When  the  defendant  justifies  his  act  by  showing 
the  consent  of  a  person  whom  he  alleges  to  be  the  true 
owner,  he  cannot  show  the  fact  by  affidavits  of  that 
person  asserting  a  claim  to  the  negro.    Id. 

23.  The  admissions  of  parties  are  not  to  be  regarded  as 
an  inferior  kind  of  evidence,  but  the  testimony  which 
proves  that  admissions  were  made,  and  the  terms  in 
which  they  were  made,  should  be  scanned  with  caution. 
JSctor  vs.  Welsh  et  al.  -  -  -  443 

2^.  The  defendant  introduced  a  deed  purporting  to  be 
the  deed  of  B.  S.  After  the  evidence  had  closed,  the 
plaintiff  oflered  a  witness  to  prove  the  deed  a  forgery. 
The  defendant  objected  to  the  proof,  insisting  that  it 
came  too  late ;  and  if  not,  that  there  was  better  evidence, 
namely :  that  of  the  subscribing  witnesses ;  and  also, 
that  the  proposed  evidence  was  irrelevant. 

Held  J  That  the  objection  was  not  good.  Wells  vs.  Walk- 
er, guardian^  .  -  -  -  450 

i24.  Threats  by  the  deceased  are  not  admissible  in  evi- 
dence when  they  were  unknown  to  the  slayer,  and 
where  the  deceased  did  nothing  in  the  conflict  except 
to  defend  himself.    Lingo  vs.  The  State,  -  '  470 

25.  Communications  between  husband  and  wife  are 
protected  from  disclosure,  even  after  the  relation  has 
ceased.     Id, 
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26.  When  the  existence  of  superior  evidence  is  shown, 

inferior  evidence  is  not  admissible  until  it  is  also  shown 

. 

that  the  superior  is  not  attainable.      Raines  et  aL  vs. 
Perryman^  -----  529 

27.  On  an  issue  of  will  or  no  will,  the  executor  present- 
ed himself  as  a  witness,  to  prove  the  affirmative;  and 
to  render  himself  competent,  he  offered  to  deposita  sum 
sufficient  to  pay  the  costs. 

Heldj  That  he  would  still  be  interested  in  the  event  of 
the  suit,  to  the  extent  of  the  costs;  because,  if  he  gained 
the  case,  the  costs  would  come  out  of  the  other  party, 
and  he  would  get  back  his  deposit.  Adams  et  aL, 
ex^orsy  vs.  Sandige  et  ux.  -  -  -  563 

28.  When  the  defendant's  manner  of  leaving  a  place  is 
introduced  to  show  that  he  was  absconding,  his  say- 
ings, at  the  time  of  leaving,  as  to  where  he  was  going, 

are  a  part  of  the  res  gesfas.     Oliver  vs.  WilsoUj  642 

29.  To  entitle  a  party  to  the  benefit  of  a  written  admis* 
sion  of  what  an  absent  witness  would  prove,  were  he 
present,  it  must  be  put  in  evidence,  and  read  to  the  jury, 
by  the  party  claiming  the  benefit  of  it.  Pourneli  vs. 
The  State,  -----  681 

30.  The  presumptions  arising  against  an  accused,  from 
the  fact  that  a  negro  was  seen  going  into  his  store- 
house after  nine  o'clock  at  night,  and  before  day-break 
in  the  morning,  with  an  empty  bottle,  and  coming  out 
directly  after,  with  the  bottle  filled  with  whiskey,  can 
Not  be  rebutted  by  the  fact  that  the  owner  knew  that 
the  negro  was  in,  and  permitted  it;  orthat  the  overseer 
was  present,  saw  him  enter,  and  permitted  him  to  do 
so ;  or  from  the  fact  that  the  wife  of  the  accused,  and 
perhaps  a  boy,  were  in  the  house  with  the  accused  at 
the  time.     Id. 

SI.  The  sayings  of  the  former  owner  are  inadmisiible 
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to  prejudice  the  title  conveyed,  if  made  subsequent  to 
the  tiipe  when  the  title  and  property  are  parted  with. 
James  vs.  Kerbi/,  -  .  -  -  684 

32.  Admissions  of  an  inkeeper  that  his  guest  has  lost 
goods  in  his  house,  when  proven  by  a  witness  who  heard 
the  admissions,  are  sufficient  proof  of  the  fact  of  loss  to 
authorize  the  introduction  of  evidence  to  show  the 
amount  of  the  loss,  although  the  innkeeper,  when  put 
on  the  stand  as  a  witness,  by  the  other  party,  may  state 
that  the  admissions  by  him  were  tbnnded  solely  on 
statements  to  him  by  the  plaintiff.  KUcheJis  vs.  Rob- 
bins^        -  -  -  -  -  -  713 

33.  When  one  party  puts  the  other  as  a  witness  on  the 
stand,  under  our  statute  he  is  entitled  to  have  his  be- 
lief as  well  as  his  knowledge.     Id. 

34.  A  guest  having  shown  the  loss  of  his  goods  at  an 
inn  by  other  evidence,  is  himself  a  competent  witness 
to  show  the  amount  of  the  loss.     Id. 

35.  The  communications  of  one  person  to  another  are 
incompetent  testimony,  being  hearsay  only.  Johns  vs. 
Jo/msj  -  -  -  -  -  718 

36.  If  the  husband  makes  a  violent  udsault  upon  one 
who  attempts  the  seduction  of  his  wife,  and  her  char- 
acter for  virtue  is  impeached,  it  is  competent  for  the 
husband,  when  on  trial  for  the  assault,  to  give  evidence 
in  support  of  the  general  character  of  his  wife  for  chas- 
tity.    Biggs,  vs  The  State,  -  -  -  723 

EXEMPTION  LAWS. 

The  Hi)mestead  Exemption  Acts  in  this  State  do  not 
protect  properly  from  judgments  founded  on  torts ; 
they  afiply  expressly  and  exclusively  to  judgments 
founded  on  contracts.     Davis  vs.  Ilenson,  Sh^ff,  345 
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FRAUD. 

1.  Where  parties  settle  a  case  of  fraud  with  their'  eyes 
open,  the  settlement  is  binding.     Ham  vs.  IlamiUotu       40 

2.  To  a  bill  filed  by  an  administrator  to  recover  assets^ 
the  defendant  set  up  the  statute  of  limitations.  The 
complainant  insisted  that  the  defendants  held  by  fraud; 
the  defendants  met  that  reply  by  insisting  that  the  heirs 
had  notice  of  the  fraud,  for  the  statutory  period,  before 
the  suit  The  Court  charged  that,  if  the  heirs  had  such 
notice,  the  administrator  was  barred. 

Heldj  That  as  there  might  have  been  debts  to  be  paid 
by  the  administrator,  and  as  the  heirs  might  have  been 
persons  laboring  under  disabilities  to  sue,  the  charge 
was  erroneous.    Barfield  vs.  King  et  al.  -  288 

3.  Where  one  person  sells  a  note  to  another,  represent- 
ing it  to  be  good,  and  knowing  it  to  be  worthless,  the 
purchaser,  when  he  discovers  the  fraud,  may  rescind 
the  trade  by  tendering  back  the  note,  and  after  doing 
so,  is  no  longer  responsible  for  the  use  of  proper  means 

to  collect  the  note.     Clayton  <?•  Kennedy  vs.  O^  Connor^  687 

See  Agreement  J  Reformation  qf,  1. 

FRAUDS,  STATUTE  OF. 

Letters  written  by  defendant,  acknowledging  the  terms 
of  the  contract,  sufficient  to  take  the  case  out  of  the  stat- 
ute of  frauds.     Foster  et  al.  vs.  Leeper  et  aL        -  294 

GRANTS. 

1.  To  authorize  the  presumption  that  land  granted  by 
the  State,  in  1795,  had  reverted,  there  must  be  proof 
that  neither  the  grantee,  nor  any  one  claiming  under 
him,  has  been  known  or  heard  of  for  such  a  length  of 
time  as  to  warrant  the  conclusion  that  the  land  was 
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abandoned,  or  that  the  heirs  of  the  grantee  had  be- 
come extinct^  or  that  it  had  been  escheated  on  account 
of  the  alienage  of  the  grantee,  or  for  some  other  cause. 
Sutton  vs.  McLeod,  -  -  -  -         589 

m 

2.  The  warrant  for  a  survey  of  land  upon  an  application 
under  the  head  rights  laws  of  this  State,  must  be  suffi- 
ciently certain,  in  its  description  of  the  lands  to  be  sur- 
veyed, giving"  the  buttings  and  boundings,"  so  that  the 
survey  can  identify  and  enter  upon  the  particular  lands 
to  be  surveyed,  from  the  description  given  in  the  war- 
rant.    Miller  vs.  PFoodard,  .  .  .         753 

GUARDIAN  AND  WARD. 

1.  In  charging  rents  against  a  guardian,  for  lands  occu- 
pied by  him,  it  is  right  to  allow  him  credit  for  the  full 
value  of  the  improvements  put  on  it  by  him;  but  then 
he  must  be  charged  with  the  rent  as  increased  by  this 
superadded  value  to  the  land.  Royston  etux.vs,  Roys- 
ton^  adyn^Xj  -----  82 

2.  It  is  proper,  in  estimating  the  value  of  rent,  to  receive 
evidence  of  the  rent  brought  by  neighboring  lands  of 
like  quality,  during  the  same  time,  and  also  evi- 
dence that,  during  that  time,  many  neighboring  lands 
lay  idle,  and  that  it  was  common  there  for  renting  plan- 
tations to  be  rented  once  in  every  four  or  five  years  for 
no  price  but  repairs.     Id. 

3.  There  is  no  law  authorizing  the  administrator  of  a 
deceased  guardian  to  make  returns  to  the  Court  of  Or- 
dinary, of  moneys  paid  out  for  the  ward,  either  by  the 
guardian  in  his  lifetime,  or  by  the  administrator  after- 
wards; and  such  returns,  when  made,  are  not  evidence 
for  the  benefit  of  the  guardian.     Id. 

4.   Where  a  guardian  puts  out  the  money  of  his  ward  at 
interest,  and  has  to  resort  to  suits  to  collect  it  buck,  itis 
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right  to  allow  him  reasonable  attorneys' fees  for  the  col- 
lection.   Id. 

5.  The  only  Act  (1792)  which  provides  for  a  forfeiture 
of  commissions^  an  account  of  a  failure  to  make  re- 
turns, docs  not  embrace  ^ar(/ian«;  and  these,  there- 
fore, are  entitled  to  the  commissions  prescribed  by  the 
Act  of  1764,  without  regard  to  their  making  or  failing 
to  make  returns.     Id. 

6.  The  rule  of  interest  against  guardians,  &c.,  is  as  fol- 
lows :  Up  to  the  1st  January,  1848,  simple  interest  is 
the  rule,  and  compound  interest  the  exception — simple 
interest  except  in  the  cases  where  there  is  fraud  or  gross 
negligence,  and  then  compound  interest,  the  com- 
pounding to  be  done  at  the  end  of  each  period  of  six 
years.  And  the  rate  of  interest,  whether  simple  or  com- 
pound, is  8  per  cent,  per  annum  up  to  the  1st  January, 
1846,  and  after  that,  7  per  cent  per  annum  up  to  the 
1st  January,  1848.  After  1st  January,  1848,  the  Leg- 
islature has  prescribed  a  rule  of  its  own:  7  per  cent  per 
annum  for  the  first  six  years,  without  compounding, 
and  6  per  cent  per  annum,  compounded  annually.  Id. 

7.  The  failure  of  a  guardian  to  make  returns  of  the  in- 
terest accumulated  in  his  hands,  is  not  by  itself  suffi- 
cient to  authorize  the  finding  of  fraud,  and  the  charging 
of  compound  interest    Id. 

8.  The  disbursement  of  a  guardian  ought  to  be  made  out 
of  interest,  and  not  of  principal.    Id. 

9.  The  guardian  is  entitled  each  year  to  retain  in  his 
hands,  from  the  beginning  of  the  year,  without  interest, 
enough  of  the  funds  to  cover  the  disbursements  of  that 
year.    Id. 

10.  The  commission  on  interest  to  which  a  guardian  is 
entitled,  is  2|  per  cent  as  the  lowest  limit,  and  10  per 


INDEX.  309 

cent  as  the  highest — the  latter  to  be  reached  or  not,  ac- 
cording to  the  opinion  the  jury  may  form  of  the  skill 
and  fidelity  with  which  he  has  managed  the  estate — 
the  former  the  rule  where  interest  accumulates  in  the 
hands  of  the  guardian  witliout  lending  out  But  upon 
all  interest  received  (from  lending  out)  and  paid  away, 
he  is  entitled  to  at  least  5  per  cent, — 2i  for  receiving, 
and  2  J  mote  for  paying  away.     Id. 

11,  Where  a  father,  in  limited  circumstances,  receives 
a  fund,  as  guardian  for  his  minor  children,  and  by  or- 
der of  the  Court  of  Ordinary,  is  allowed  to  retain  the 
same  without  interest,  the  sum  being  small,  as  compen- 
sation for  his  trouble  and  expense  in  collecting  the 
money,  in  managing  it,  and  to  aid  him  in  the  support 
and  maintenance  of  his  wards,  and  upon  the  intermar- 
riage of  two  of  them,  settles  with  their  husbands,  pay- 
ing them  over  the  original  amount,  one  of  them,  if  not 
both,  having  full  knowledge  of  all  the  facts,  and  upon  a 
bill  filed  after  the  lapse  of  seventeen  years  from  the  set- 
tlement with  the  first,  and  seven  or  eight  years  since 
the  settlement  with  the  last,  and  the  jury  find  for  the 
defendant,  a  Court  of  Equity,  under  all  the  facts  of  the 
case,  will  not  disturb  the  verdict.  Brown  et  ux.  vs. 
McWilliams  e!  a!.  -  -  -  -  194 

\2.  Where  a  guardian  makes  annual  returns  of  the  con- 
ditions of  his  ward's  estate,' he  will  be  allowed  all  rea- 
sonable  charges/or  the^education]andJJmaintenance  of 
the  ward,  although  they  may  exceed  the  income.  The 
single  circumstance  of  the  excess  does  not  render  them 
improper  or  unreasonable.  .  Smith  vs.  Hilly  et  ux.  582 

13.  That  the  guardian,  haviiiij  possession  of  such  set- 
tled estate,  was  bound  to  provide  the  clothing"  of  his 
ward  out  of  that  trust  estate,  instead  of  the  ward's  in- 
dependent estate.     Cartledge,  guard.,  vs.  Cutl\ff'et  ux.    756 
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14.  A  guardian  is  entitled  to  at  least  two  and  a  half  per 
cent,  commissions  on  all  interest  that  accumulates  in 
his  hands,  on  balance  in  his  hands  <■  ^e  the  ward,  not- 
withstanding his  failure  to  make  any  statement  there- 
of in  his  annual  returns.    Id, 

15.  A  guardian  who,  in  his  answers  to  a  bill  filed  against 

« 

him  for  an  account,  appends  a  statement  of  the  annu- 
al balances  due  by  him  to  the  ward,  with  a  calculation 
of  interest  credits,  or  showing  what  he  estimates  the 
balance  to  be,  is  not  entitled  to  have  such  statement  or 
calculation  to  go  to  the  jury  as  evidence,  if  for  any 
purpose.     Id. 

^  HUSBAND  AND  WIFE. 

1.  Marriage  gives  to  the  husband  such  a  title  to  the 
wife's  land  that  he  may,  after  her  death,  although  he 
has  never  reduced  it  into  his  possession,  sue  for  it, 
and  recover  it,  without  having  administered  on  her  es- 
tate.   Prtscott  et  al  vs,  Jones  et  al,  -  -  58 

2.  Where  husband  and  wife  are  parties  on  one  side  to 
an  agreement  iui  the  benefit  of  the  wife  and  children, 
and  they  have  become  entitled  by  an  advantageous 
part  performance  by  the  other  side,  to  %  full  perform- 
ance for  the  benefit  of  the  wife  and  children,  the  hus- 
band cannot  defeat  the  rights  of  his  wife  aud  children 

by  a  release.     Gibnore  vs,  Johnson,  -  -  67 

3.  The  wife  has  an  equity  to  a  settlement  out  of  her 
share  in  her  father's  estate,  until  her  husband's  mari- 
tal right  has  attached  to  that  share.  Lowe^  ea^or^  vs. 
Cody,  -  -  -  -  -        -  117 

4.  Upon  the  death  of  the  wife,  having  a  separate  proper- 
erty,  the  title  in  such  property  vests  in  the  husband ; 
and  that  right  is  not  lost  to  his  representatives,  although 
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the  husband  failed  to  administer  on  his  wife's  estate 
during  his  lifetime.     Dwelle,  admW^  vs.  Roath,  tx^oVy      733 

INFANTS. 

1.  An  infant  should  always  sue  and  be  sued  in  their 
own  name,  and  appear  by  guardian  or  next  friend. 
And  if  an  infant  fail  or  refuse  to  appoint  one,  the  Court, 
at  the  instance  of  the  plaiutiif,  will  do  it  for  him.  Juck^ 

for  another y  vs.  Davis y  -  -  -         -         219 

2.  A  minor  child,  off  at  school,  contracted  an  account 
with  merchants,  which  his  father  paid.  The  next  year 
the  child  contracted  another  account  with  the  same 
merchants,  which  the  father  refused  to  pay.  The  first 
year,  and  also  the  second,  the  father  caused  the  mer- 
chants to  be  notified  that  they  were  not  to  sell  the  son 
any  goods  without  instructions  from  the  man  with 
whom  the  son  was  boarding.  There  was  no  evidence 
as  to  the  amount  and  items  of  the  second  account. 

//c/rf,  That  the  father's  paying  the  first  year's  account 
was  uQt  a  fact  from  which  it  would  be  allowable  to  in- 
fer that  he  authorized  the  contracting  of  the  second 
year's  account.     Wilkts  vs.  McClung  <S'  Co.  -  371 

INJUNCTION. 

1.  One  member  of  a  firm,  after  the  dissolution  of  the 
partnership,  will  be '  restrained  from  publishing  letters 
written  to  him  by  another  member  in  the  course  of 
their  business,  and  appertaining  thereto,  without  the 
consent  of  the  writer ;  it  not  appearing  that  the  pur- 
pose of  justice,  civil  or  criminal,  required  the  publica- 
tion.    Roberts  vs.  McKeCf  -  -  -  161 

2.  Where  every  charge  in  complainant's  bill,  upon 
which  its  equity  depends,  is  fully  met  and  denied  by 
the  defendant,  the  injunction   will  ordinarily  be  dis- 
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solved ;  especially  when  it  is  to  restrain  the  collection 
of  a  debt,  of  more  than  thirty  years  standing,  and  for 
the  recovery  of  which,  a  judgment  has  been  obtained 
at  law,  upon  the  confession  of  the  defendant.  Grave- 
ly vs.  Southerland^  .  .  .  -  335 

3.  Where  a  creditor  takes  goods  from  his  debtor  on  sale, 
in  satisfaction  of  the  debt,  with  a  condition  that  the 
debt  shall  be  re-opened  and  be  collected  if  the  goods 
should  be  taken  away  from  him  by  older  liens  against 
the  debtor,  the  creditor  will  not  be  enjoined,  even  be- 
fore the  condition  has  happened,  so  long  as  older  liens 
remain  outstanding,  and  the  condition,  therefore,  re- 
mains in  possibility,  from  putting  his  debt  into  judg- 
ment, in  order  to  be  in  readiness  to  meet  the  condition 
to  the  best  advantage  whenever  it  may  happen.  He 
does  no  wrong,  and  will  not  be  restrained,  until  he  at- 
tempts to  enforce  his  judgment.     Camp  vs.  Matheson 

tt  al  -  -  -  -  -  -     351 

4.  When  a  bill  is  presented  for  sanction,  it  is  not  a  suf- 
ficient ground  for  refusing  it  that  the  same  matter  has 
already  been  passed  upon  in  another  case  between  the 
same  parties.    Dulin  vs.  Caldwell  4*  Co.  -  -    362 

5.  When  the  allegations  are  stated  feebly  in  the  bill, 
and  denied  strongly  in  the  answer,  the  injunction  ougbt« 
in  general,  to  be  dissolved.  Williams  et  oL  vs.  Garri" 
son,  -.---.         503 


See  Easement. 


INSOLVENT  DEBTORS. 


A  creditor  is  not  bound  by  the  discharge  of  his  debtor, 
under  the  honest  debtor's  Act,  unless  it  appears  in  the 
^^entry^^  on  the  minutes  01  the  Courts,  mat  such  credi- 
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tor  received  notice  of  the  debtor's  intention  to  app^!' 
for  the  benefit  of  the  Act.     Odell  vs.  Hartsfield,        -       22 1 

INTERROGATORIES. 

Under  our  statute  of  1854,  (see  Jicts  1853-54,  p.  49,) 
confining  objecticps  in  trials  in  tiie  last  resort,  against 
depositions  taken  ■  nder  .  .;.:::.;i6sion,  after  the  case  has 
been  submitted  to  the  jury,  to  those  which  are  based 
upon  irrelevancy,  lo  objection  on  account  of  the  evi- 
d.^nce  being  hearsay  will  be  entertained.  Stephens 
dissenting.     Ector  vs.  TVelch  et  al  -  -  443 

JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

1.  One  joint  tenant  cannot  maintain  ejectment  against 
another,  unless  the  defendant  does  something  which 
amounts  to  a  disclaimer  of  the  title  of  his  co-tenant. 
Lawton  et  ah  vs.  *^damsy  -  -  -  273 

2.  A  joint  tenant  cannot  maintain  trover  against  his  co- 
tenant,  except  in  a  case  where  one  has  taken  several 
possession  to  the  exchision  of  the  other;  and  in  such 
a  case,  the  measure  of  his  recovery  is  the  value  of  his 
interest  in  the  particular  property,  after  allowing  his 
co-tenant  the  value  of  his  interest  in  all  other  property 
covered  by  the  same  joint  title,  and  held  by  the  plain- 
tiff adversely  to  his  co-tenant.  In  other  words,  a  re- 
covery in  such  a  case,  is  a  severance  of  the  joint  ten- 
ancy, and  the  defendant  may  refuse  a  severance  as  to 
the  part  in  his  adverse  possession,  unless  the  plaintiff 
submits  to  a  severance  of  that  part  of  the  joint  proper- 
ty which  may  be  held  by  him  in  the  like  adverse  pos- 
session.    Roddy  andwifcy  et  al.y  vs.  CoXy         -  -    298 

JUDGMENTS,  MOTION  IN  ARREST  OF. 
A  motion  in  arrest  of  judgment  can  be  sustained  only 
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upon  such  cause  as  is  apparent  upon  the  face  of  the 
record.     Reinhart  vs.  The  State,  -  -  522 

JUDGMENTS. 

1.  A  judgment  cannot  be  vacated  on  account  of  grounds 
which  could  have  been  taken  before  judgment,  but 
have  been  negligently  omitted,  or  taken  and  overruled. 
Barksdahy  adm^r,  et  aL  vs.  Crreen,  -  -  418 

2.  A  judgment  in  a  matter  of  discretion  ought  not  to 
be  disturbed  without  a  strong  reason.  Buchanan  vs. 
Ford,  .---.-      490 

JUDGMENTS,  FOREIGN. 

The  contents  of  a  judgment  or  decree,  rendered  in  the 
Courts  of  another  State,  cannot  be  proven  by  parol 
James  vs,  Kerhy^  .  -  -  -  684 

LANDLORD  AND  TENANT. 

Although  the  relation  of  landlord  and  tenant  prevents 
the  tenant  from  disputing  the  landlord's  title,  yet  it  does 
not  prevent  him  from  buying  up  a  title,  to  be  asserted 
after  the  termination  of  the  tenancy  and  the  redelivery 
of  the  land.     Williams  et  al.  vs.  Garrison,         -         -    503 

LEVY,  WHAT  CONSTITUTES. 

To  constitute  a  levy,  there  must  be  a  seizure  of  the 
property  by  the  officer,  and  a  taking  of  it  into  his  con- 
trol.    Levj/y  Sheriff,  vs.  Shockley,  -  -  710 

LIENS,  EQUITABLE. 

A  next  friend  having  obtained  a  decree  in  chancery 
securing  a  remainder  interest  to  the  minors  for  whom 
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he  acts,  has  an  equitable  lien  on  the  estate  which  he 
has  benefitted,  for  all  proper  expenditures  of  money 
made  by  him,  but  not  for  his  personal  services.  Dan- 
iel vs,  Powell  et  al.  -  -  -  -         730 

2.  The  decree  for  his  reimbursement  should  be  so  shap- 
ed as  not  to  interfere  with  the  preceding  life  estate,  and 
to  operate  as  a  present  lien  upon  the  estate  in  remain- 
der, to  be  enforced  when  the  remainder  falls  into  pos- 
session by  the  termination  of  the  life  estate.     Id. 

LIENS,  STATUTORY 

F.  sells  a  town  lot  to  R.  and  S.,  and  takes  their  notes 
for  the  purchase  money,  giving  them  a  bond  to  make 
titles,  when  the  money  is  paid.  The  vendees  go  into 
possession,  and  employ  C.  to  make  certain  improve- 
ments; C.  files  and  records  his  mechanic's  lien,  and 
sues  and  recovers  judgment  on  his  claim  against  R. 
and  S.  In  the  meantime  the  purchasers  finding  they 
are  unable  to  pay,  agree  to  rescind  the  c.  utract,  taking 
up  their  notes  and  surrendering  to  F.  hjs  bond  for  ti- 
tles. The  lot  is  levied  on  by  the  Ji,  fa,,  in  favor  of  C, 
against  R.  and  S.,  and  claimed  by  F. 

Ueldf  That  the  property  is  not  subject  to  the  debt, 
notwithstanding  F.  had  knowledge  of  the  work,  while 
it  was  being  done,  and  made  no  objection.     Callaway 

vs.  Freeman^  .  .  -  .  .        408 

LIMITATIONS— STATUTE  OF. 

1.  Courts  of  Equity  will  not  relieve  from  the  bar  of  the 
statute  of  limitations,  where  a  party  has  remained  in- 
active from  ignorance  of  his  rights,  nor  do  they  re- 
lieve from  the  bar,  unless  the  subject  matter  was  pend- 
ing in  some  Court  before  the  bar  attached.  Adains  vs, 
Guerard,  -  -  -  -  -  651 
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2.  Under  our  statutes,  the  endorsement  of  a  sealed  in- 
strument, although  the  signature  of  the  endorser  has 
no  seal  nor  scroll  attached  to  it,  is  itself  a  contract  un- 
der seal,  and  the  statutory  bar  applicable  to  it  is  twen- 
ty years.     Milledge  vs^  Gardner^  -  -  700 

3,  The  claims  of  an  endorser  against  the  maker,  to  re- 
fund money  which  the  endorser  has  paid  on  a  judg- 
ment against  him  as  such,  though  the  judgment  may 
be  dormant  and  the  endorser  may  not  have  got  control 
of  it  by  an  order  of  Court  as  prescribed  by  the  statute, 
is  never  barred  by  the  statute  of  limitations,  so  long 
as  th6  endorser  has  it  in  his  power  to  get  control  of 
the  judgment  and  have  it  revived  and  paid.  This  he 
may  do  on  a  judgment  obtained  before  the  limitation 
Act  of  1856,  at  any  time  within  twenty  years  after  the 
rendition  of  the  judgment.    Id, 

LIFE  ESTATE. 

1.  An  assent  to  the  life  estate  is  an  assent  to  the  devise 
over,  whether  it  be  a  vested  or  contingent  remainder. 
Gay  vs.  Gayy  -----      549 

2.  When  slaves  are  directed  by  the  will  to  be  divided 
between  the  remaindermen,  and  they  are  left  by  the 
tenant  for  life,  in  possession  of  one  of  the  tenants  in 
common,  he  is  a  fit  and  proper  person  to  institute  pro- 
ceedings to  make  the  division.    Id. 

3.  If,  after  the  death  of  the  first  taker,  the  executor  by 
the  will  has  a  trust  to  perform,  arising  out  of  the  pro- 
perty, the  rule  would  not  hold ;  for  in  that  case  the  pro- 
perty must  be  subject  to  his  control,  and  of  course  he 
must  have  the  legal  title.    Id, 
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MARRIAGE  SETTLEMENTS. 

Before  our  Act  of  1821^  making  every  estate  one  in  fee^ 
unless  some  less  estate  be  expressed  by  limiting  words, 
a  marriage  settlement  conveyed  the  entire  legal  estate 
in  real  and  personal  property  to  a  trustee,  and  declared 
a  trust  in  favor  of  the  husband  and  wife  during  the  life 
of  the  longest  liver  of  them,  with  remainder  to  their 
children,  without  using  words  to  expressly  confine 
the  remainder  to  a  life  estate,  or  to  expressly  extend  it 
to  a  fee. 

Held^  That  any  resulting  trust  after  the  death  of  the 
children,  was  rebutted  by  a  subsequent  deed  taken  by 
the  same  parties,  professing  to  follow  the  very  same 
trusts  expressed  in  the  marriage  settlement,  and  in  do- 
ing so,  expressing  a  trust  in  favor  of  the  husband  and 
wife  during  the  life  of  the  longest  liver,  with  remainder 
to  the  children  and  their  heirs,    jidams  vs,  Guerardy     651 

MERGER 

One  estate  can  not  be  merged  in  another,  unless  both  es- 
tates are  owned  by  the  same  person  in  the  same  right. 
Pool  et  fix.  vs.  Morris  et  al  -  -  -        374 

MORTGAGES. 

1.  An  agreement  to  execute  a  mortgage  in  present i,  the 
actual  execution  failing  through  inadvertence^  does  not 
constitute  such  a  lien  as  will  prevail  against  subsequent 
judgment  creditors.    Price  vs.  Cutts,  Sheriffs  et  al:         142 

2.  If  one,  after  selling  personal  property,  retains  posses- 
sion, and  subsequently,  and  while  in  possession,  exe- 
cutes a  mortgage  to  a  third  person,  to  secure  a  debt,  the 
lien  of  the  mortgage  must  prevail  over  the  previous 
sale,  if  the  mortgage  was  not  fraudulent,  and  the  mort- 
gagees had  no  notice  of  the  former  sale,  at  or  previous 

VOL.  xxxx — S2 
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to  their  taking  the  mortgage.    DoUner,  Potter  fy  Co,  vs. 

JVilliamSj  -  -  -  -  -  743 

3.  The  declarations  of  the  mortgagor,  at  and  previous  to 
the  execution  of  the  mortgage,  the  mortgagees  not  be- 
ing present,  and  assenting  to  such  statements,  are  inad- 
missible to  prove  notice  to  them  of  the  former  sale,  or 
fraud  in  the  mortgage.     Id, 

NEW  TRIAL. 

1.  A  new  trial  will  be  granted  if  the  evidence  is  not  suf- 
ficient to  justify  the  verdict.     Cook  vs.  The  State,  75 

2.  New  trial  will  not  be  granted  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence,  in  a  case  where  there 
is  a  conflict  between  a  promissory  note  on  the  one  side, 
and  on  the  other  a  single  witness  who  has  a  manifest 
bias  in  favor  of  the  defendant.     Boon  vs.  Boon,  134 

3.  New  Trial  Act  construed :  New  trial  will  not  be  grant- 
ed by  Supreme  Court  for  any  error  except  such  as 
might  have  hurt  the  party  moving  the  new  trial    Id. 

4.  The  verdict  of  a  jury  will  be  set  aside,  and  a  new  tri- 
al granted,  when  there  is  no  evidence  to  warrant  the 
finding.    Benivick  vs.  LaGrangt  Bank,        -        -        200 

5.  A  verdict  is  not  unsupported  by  the  evidence  where 
the  evidence  against  the  verdict  is  conflicting  in  itself, 
and  where  there  is  evidence  in  favor  of  it,  consisting  of 
the  sayings  of  the  person  against  whom  it  is  rendered. 
Goodwyn  vs.  Goodwyn,  -  -  -  225 

6.  A  new  trial  will  not  be  granted  by  this  Court  on  the 
ground  thai  the  verdict  is  unsupported  by  the  evidence, 
in  a  case  where  the  evidence  is  highly  conflicting,  and 
a  new  trial  is  refused  by  the  presiding  Judge.     Coggin 

vs.  Jones  et  al,  -  -  -  -  257 
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7.  A  new  trial  will  not  be  granted  on  the  ground  of  newly 
discovered  evidence,  where  the  evidence  so  discovered 
is  merely  cumulatiye.    Id. 

8.  A  defendant  in  a  motion  for  a  new  trial  can  (gene- 
rally) avail  himself  of  only  such  defences  as  he  has 
made  during  the  trial.     McDaniel  vs.  Walker^  2()6 

9.  If  the  evidence  fully  supports  the  verdict,  it  will  not 
be  set  aside  on  the  ground  of  cxcessiveness.    Foster  et 

al.  vs.  Leeper  et  al.  -  -  -  -  294 

10.  That  there  is  a  mere  preponderance  of  evidence 
against  the  verdict  is  not  sufficient  to  authorize  the 
granting  of  a  new  trial.     Smith  vs.  Smithy  -  365 

11.  A  new  trial  will  not  be  granted  when  the  verdict  is 
sustained  by  the  evidence,  and  no  injustice  done.  Lang 

vs.  Brown^  -----  628 

OFFENCES,  HOW  CREATED. 

To  confer  power  on  a  Judge  to  trt/  offences,  creates  no 
offence.  He  must  try  according  to  laWy  and  where  there 
is  no  law  there  is  no  offence.  Adams  vs.  Mayor  of 
Albany,  -  -  .  -  -  56 

PARTNERS  AND  PARTNERSHIPS. 

1.  W.  &  p.  were  partners  in  trade;  P.  dies, and  W.  gives 
a  mortgage  to  his  representatives,  to  secure  P's  estate 
in  the  payment  of  an  individual  claim ;  and  also  to 
indemnify  it  against  the  payment  of  the  firm  debts. 
The  mortgaged  property  is  sold,  and  the  money 
brought  into  Court  It  was  not  pretended  but  that  the 
estate  of  P.  was  solvent 

Held,  That  the  creditors  of  the  firm  were  not  entitled  to 
have  this  fund  withheld  from  the  administrators  of  P., 
and  applied  directly  to  their  demands.  Wimpee  et  al. 
vs.  Mitchell,  admW,  -  -  .  .         277 
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2.  Persons  who,  by  their  acts,  hold  themselves  out  as 
members  of  a  firm,  when  they  actually  are  uot  such 
members,  are  liable  as  such,  only  to  those  persons  who 
have  acted  on  the  faith  of  the  truth  of  the  appearanca 
Bowie  4'  Co,  vs.  Maddox  et  al.  -  -  285 

POSSESSION    OF    PROPERTY  BY  DONOR  AFTER 

GIFT. 

* 

The  single  fact  that  a  donor  retains  the  possession  of 
the  property  given,  is  sufficiently  explained  by  show- 
ing that  he  is  the  parent,  or  stands  in  loco  parentis  to 
the  donee,  who  is  a  minor  and  resides  with  him.  Ec- 
tor vs.  Welsh  et  al.  -  -  -  -  443 

PRACTICE  IN  SUPERIOR  COURT. 

1.  It  is  no  error  to  allow  counsel,  while  addressing  the 
jury,  to  use  and  refer  to  a  written  argument     Royston 

et  ux.  vs.  Royston^  adrrCx^  -  -  -  ^2 

2.  It  is  error  in  the  Court  to  submit  to  the  jury  an  issue 
of  fact,  upon  the  assumption  that  there  is  evidence  to 
authorize  a  finding,  when  there  is  no  proof  to  warrant 
the  assumption.    Renwickvs.  LaChrange  Bank^  200 

3.  Where  the  process  is  endorsed  on  the  back  of  the  writ, 
it  is  sufficient,  without  stating  the  case,  or  naming  the 
defendant ;  and  were  it  defective,  it  is  amendable. 
Smith  vs.  Morris,  -  -  -  -  339 

4.  Plaintiff's  attorney  endorsed  upon  the  declaration,  in 
the  Clerk's  office,  in  vacation,  the  following  entry :  *'  I 
hereby  discharge  and  dismiss  the  bail  process,  and  bail 
sued  out  at  the  commencement  of  the  action." 

Held,  That  the  effect  of  the  entry  was  to  dismiss  the  bail 
process  only,  and  not  the  suit  upon  which  it  was  graft- 
ed.    Walker  et  al,  vs.  Scott,  ...         39g 

5.  Judgment  is  entered  up  against  A.  as  principal,  and 
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B.  as  security,  on  appeal ;  C,  another  security,  being, 
through  inadvertence,  omitted. 
Heldj  That  upon  a. motion  to  amend  the  judgment  so 
as  to  include  C,  A.,  the  principal,  was  not  entitled  to 
notice.    Id, 

6.  An  agreement  by  the  defendant,  that  he  will  waive 
all  objections  as  to  jurisdiction,  &.c.,  and  which  he  de- 
nies and  refuses  to  abide  by,  to  be  binding  and  enfor- 
cible  by  the  Courts,  should  be  reduced  to  writing.  Are 
defendants  in  criminal  cases  liable  to  be  taxed  with  the 
cost  of  witnesses,  who  are  subpoenaed  and  sworn  but 

not  examined  ?     Quere  ?     Huff  vs.  The  Slate,        -        424 

7.  Pending  an  action  with  bail  process  in  the  Superior 

Court,  the  plaintiff  took  out  an  attachment  on  the  same 

demand,  returnable  to  the  Inferior  Court. 

Held^  That  he  had  the  right  to  do  so.      Wood  vs.  Car- 
ter, -,....  580 
• 

8.  53d  Common  Rule  of  Practice  maintained.      Sutton 

vs.  McLeod,  -  -  -  -  -         589 

9.  The  parties  being  at  issue  on  a  claim  case,  agreed  to, 
and  did  submit  to  the  Court,  the  questions  of  law  ari- 
sing out  of  the  will  and  codicil  of  D.  W.,  as  to  the  in- 
terest of  D.  G.  W.  under  the  same,  and  whether  such  in- 
terest be  subject  to  executions  against  said  D.  G.  W. 
The  Court  having  decided  such  interest  to  be  subject, 

Held^  That  the  claimant  was  concluded  by  such  decis- 
ion only  as  to  the  question  submitted.  Hodges,  trus- 
tee, vs.  Holiday  et  al.  -  -  -  696 

PRINCIPAL  AND  AGENT. 

No  sayings  of  an  agent  are  admissible  against  his 
principal,  except  what  he  says  concerning  his  appoint- 
ed business  while  he  is  doing  it — dum  fervet  opus. 
Sioeet  Water  Man.  Co.  vs.  Glover,  -  -  399 

•Atlanta  and  La  Grange  R.  R.  Co.  vs,  Hodnett,         -  461 
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PRINCIPAL  AND  SURETY. 

1.  A  surety  being  sued,  pleaded  that  he  had  required 
the  creditor  to  sue  the  principal,  and  that  the  creditor 
had  failed  to  do  so  for  three  months. 

Held,  That  evidence  that  the  surety  was  indemnified  by 
the  principal,  was  admissible  on  this  plea,  as  such  in- 
demnity would  be  a  circumstance  tending  to  show, 
either  that  the  surety  had  never  made  such  a  requisi- 
tion, or,  that  if  he  ever  had,  he  had  waived  it  Baily 
vs.  New,  adniW,  -  -  -  -  214 

2.  If  the  surety  give  notice  to  the  creditor  to  sue  the 
principal,  and  then  ask  the  creditor  for  indulgence,  he 
waives  the  notice,  provided  his  request  was  made  be- 
fore the  expiration  of  three  months  after  the  notice, 
and  provided  it  was  a  request  for  indulgence  to  his 
principal,  not  to  himself.    Id. 

PURCHASER  FOR  VALUABLE  CONSIDERATION. 

1.  The  doctrine  that  a  purchase  for  value,  without  no- 
tice, takes  precedence  of  a  prior  gift,  applies  only  to  a 
case  where  the  two  conflicting  titles  are  derived  from 
Hcv^  same  source,     Bellvs,  McCauley,ex^0T,    -  -  356 

2.  The  principle,  that  a  bona  fide  purchaser,  without  no- 
tice, is  protected,  applies  only  where  the  legal  title  is  in 
one  person,  and  the  equitable  title  in  another.     WtlU 

vs.  Walker,  guard.  .  .  .  -         450 

3.  A  bond  for  titles  with  the  purchase  money  paid,  is 
not  good  against  a  subsequent  conveyance,  to  a  pur- 
chaser for  value  who  purchases  without  notice  of  the 
bond,  and  records  his  conveyance  in  due  time.    AUen 

vs.  Holding  et  al,  -  -  -  •■  485 
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RAILROADS. 

The  Act  incorporating  a  railroad,  contained  this  provis- 
ion :  "  And  no  subscription  shall  be  received  and  al- 
lowed, unless  there  shall  be  paid  to  the  commissioners, 
at  the  time  of  subscribing,  the  sum  of  five  dollars  on 
each  share  subscribed."  This  provision  was  not  com- 
plied with.  The  corporation,  nevertheless,  organized 
itself,  by  electing  directors,  &c.,  and  commenced  build- 
ing the  road,  by  contracting  with  persons  to  grade  it, 
&C.  Some  of  those  persons  were  not  aware  of  the 
failure  to  pay  the  five  dollars  a  share,  or  the  subscrip- 
tions for  stock.  Afterwards,  one  of  the  stockholders, 
who  was  aware  of  that  failure  when  he  became  a  stock- 
holder, and  who  voted  at  the  election  of  directors,  and 
otherwise  aided  in  setting  up  the  corporation,  applied 
to  the  Court  for  leave  to  file  an  information  in  the  na- 
ture of  a  (7wot^;arran/o,  against  the  directors,  to  require 
them  to  show  by  what  authority  they  exercised  their 
powers.    The  Court  rejected  the  application. 

Held,  That  the  Court  did  right.     Cole  vs.  Dyer,    -     -     434 


RECORDS,  AUTHENTICATION  OF. 

A  certificate  in  the  following  form:  "The  above  and 
foregoing  is  a  true  copy,"  &c.,  is  a  sufficient  authenti- 
cation of  a  record.  Harden  et  al  vs,  fFebster,  Par- 
inelee  fy  Co,  -  -  -  -  -        427 


SHERIFF. 

A  Sheriff  is  liable  for  the  money  due  on  a.Ji,/a,  in  his 
hands,  if  he  refuses  or  fails  to  levy  it  on  property  which 
is  pointed  out  to  him  by  the  plaintiff  in Ji.  fa.,  without 
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making  any  objection  to  making  the  levy  for  want  of 
indemnity.  The  fact  that  the  plaintiff  points  out  the 
property,  is  indemnity  to  the  extent  of  his  ability  to 
respond,  and  if  that  is  not  sufficient,  the  officer  is  bound 
to  make  the  objection  at  once,  so  that  it  may  be*  met 
and  removed.    Zevy,  Sfierifff  vs.  Shockly,  -  710 

SHERIFFS'  FEES. 

The  Sheriff,  or  one  who  acts  as  his  agent,  j^ro  hac  vice, 
is  entitled  only  to  his  prescribed  fees  for  keeping  ne- 
groes, stock,  &c,  although  he  works  them  profitably, 
and  brings  the  product  of  their  labor  into  Court  for 
the  benefit  of  creditors.    Price  vs.  Cutis  et  al    -         142 

SHERIFFS,  RULE  AGAINST. 

The  jurisdiction  of  a  rule  against  a  Sheriff,  to  account 
for  taxji./as.f  placed  in  his  hands,  lies  in  the  Inferior 
Court,  and  not  in  the  Superior.  Bell  vs.  Brown^  Sher- 
iff, 212 

SUPREME  COURT. 

The  statute  organizing  the  Supreme  Court  makes  no 
provision  for  the  hearing  of  ex  parte  cases.  Ex  parte, 
Burney,  adnCr,  -  -  -  -  -    33 

SUNDAY. 

On  the  party  pleading  the  said  Act  of  1762,  is  the  onus 
of  showing,  that  the  contract  resisted,  was  made  by 
the  parties  io  it,  in  the  exercise  of  "  worldly  labor,  bu- 
siness, or  work,  of  their  ordinary  callings."  Sanders 
vs,  Johnson,  .  -  -  -  -        526 
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TROVER. 

lu  trover,  a  deed  to  the  plaintiff,  from  one  who  has  no 
title,  can  give  the  plaintiff  no  right  to  recover.  Raines 
et  al  vs.  Perrymarif  -  -  -  -         529 

TRUSTS,  WHEN  EXECUTED. 

Elcey  Jones,  a/eme  sole^  possessed  of  an  estate  of  land 
and  negroes,  in  her  own  right,  being  about  to  marry, 
makes  a  marriage  settlement,  by  which  the  whole  es- 
tate is  conveyed  absolutely  and  irrevocably  to  a  trus- 
tee, for  the  support  and  clothing  of  herself  and  family, 
(in  which  is  included  Mary  S.,  an  infant  'daughter  by 
a  former  marriage,  so  long  as  she  continued  single  and 
a  member  of  the  family)  and  at  the  death  of  the  said 
Elcey,  the  estate  to  go  to  certain  named  children  by  a 
former  marriage.  The  marriage  takes  place,  and  the 
husband  takes  possession  of  the  property  embraced  in 
the  marriage  settlement,  and  becomes  by  appouitment 
the  guardian  of  the  infant  Mary  S.,  who  was  entitled 
to  a  considerable  estate  in  her  own  right 

Heldy  That  the  provision  in  the  marriage  settlement 
for  the  clothing  of  Mary  S.,  while  she  remained  a 
member  of  her  mother's  family,  and  previous  to  her 
intermarriage,  was  good  as  an  executed  trust,  and  a 
Court  of  Equity  will  compel  its  execution  in  her  favor. 
Cartledgey  guard.,  vs.  Cutliff  et  ux.  -  -         758 

TRUSTEES. 

When  one  conveyance  to  a  trustee  directs  him  to  make 
another  of  the  same  kind  to  a  third  person,  equity 
will  dispense  with  the  second  conveyance,  if  the  first 
will  produce  precisely  the  same  result,  operating  as 
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a  conreyance  nnder  the  statute  of  uses.  Adorns  va. 
Guerard,  -----  651 

WIFE'S  EQUITY. 
See  Husband  and  w\fe,  3. 

WILLS,  EXECUTION,  REVOCATION  AND 

PROBATE  OF. 

1.  The  probate  of  a  will  made  upon  only  five  days  no- 
tice to  the  widow  of  the  testator,  at  a  time  when  she 
is  in  a  novel  and  distressed  condition,  is  not  probate 
in  solemn  form  as  to  her.  Lively  et  al  vs.  Harwell^ 
ex*OTy  -  '  -  -  -  -  -      509 

2.  A  will  being  revoked  by  the  subsequent  execution  of 
an  inconsistent  one,  is  it  revived  by  the  single  fact  that 
the  subsequent  will  is  itself  afterwards  revoked  ?    Id, 

3.  A  will  having  been  last  known  in  the  custody  of  the 
testator,  and  not  found  after  his  death,  is  presumed 
to  have  been  destroyed  by  him.    Id. 

WILLS,  CONSTRUCTION  OF. 

L  Joseph  McConnell  died  in  1840.  By  his  will,  he 
gave  a  life  estate  in  his  negroes  to  his  widow.  He  di- 
rected that  all  of  his  children  should  have  an  equal 
share  of  his  property.  And  at  the  division,  which  was 
to  take  place  at  the  death  of  his  wife,  he  gave  Esther, 
a  woman,  to  Sarah  Wardlaw,  his  widowed  daughter. 
Sarah  afterwards,  and  since  the  death  of  the  testator, 
intermarried  with  James  Martin. 

Htld^  That  Sarah  took  an  equal  share  only  of  her  fath- 
er's estate,  to  be  ascertained  and  determined  at  the 
death  of  her  mother ;  and  that  it  vested  in  her  hus- 
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band  J  James  Martin.  That  the  provision  in  the  sta- 
tute requiring  i^claims^^at^  administrator's  sale,  to  be 
made  previous  to  sale  day,  is  directory  only;  and  that 
failure  to  do  so,  does  not  invalidate  the  claim.  Mar- 
tiny  adrn^Ty  vs.  Mc Connelly  adnCry  -  -  204 

2.  The  ninth  item  of  the  will  of  John  Coggin,  deceased, 
was  as  follows :  "  I  give  to  my  daughter,  Mary  Scott, 
and  her  children,  free  from  the  disposition  of  any  fu- 
ture husband,  Anaky  and  her  two  children,  viz :  Floy 
and  Martha;  and  Letty  and  her  child  Winny;  and 
Minerva  and  Miles,  and  Rose  and  increase ;  and  three 
hundred  dollars  in  money  or  notes,  at.^my  death/' 

Heldy  That  Mary  Scott  took,  as  joint  tenant  with  her 
children,  and  not  a  life  estate  in  the  whole  property. 
Jackson  and  wife  vs.  Scoggin  et  al.  -  -  403 

3.  A  bequest  to  trustees  in  trust  for  a^^son'and  his  wife 
and  children,  and  then  more  specifically  stated  to  be 
for  "the  use  of,  and  support  and  maintenance  of  the 
said  son  and  his  family,  and  the  support  and  educa- 
tion and  settlement  of  the  children" — is  a  gift  to  the 
children  of  the  entire  beneficial  interest,  subject  to  the 
support  and  maintenance  of  their  father  and  his  wife 
and  family,  so  long  as  the  father  and  his  wife  and  Yami- 

ly  may  live.     Napier  et  al.  vs.  Napier y      -  -         491 

4.  W.  H.  B.  gave  to  each^of  his  daughters,  by  will,  cer- 
tain property,  ^*  to  them  and  their  children,  heirs  of  their 
body." 

Heldy  That  the  daughters  took  respectively,  an  estate 
for  life,  remainder^^to  their  children,  born  and  to  be 
born,  at  their  death.' ^  Goss  and  wife  vs.  Eberharty      545 

5.  *'  I,  LaFayette  Ingram,  make  the  following  disposi- 
tion of  my  property :  Owing  to  the  peculiar  condition 
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of  my  property,  and  being  desirous  of  keeping  my  ne- 
groes together  as  long  as  it  can  be  done,  and  baring 
the  utmost  confidence  in  my  long  tried  friend,  William 
Fraley,  that  he  will  entirely  carry  out  my  wishes  and 
desires,  as  they  may  be  expressed  by  me,  either  verbal- 
ly or  in  writing ;  and  well  knowing  that  my  said  friend 
will,  by  this  will,  be  able  much  more  effectually  to  dis- 
pose of  my  estate,  as  I  wish  it  done,  than  I  could  at 
this  time  do  myself,  and  with  much  less  trouble  to 
himself,  I  hereby  give  to  the  said  Fraley  my  eniire  es- 
tate, real  and  personal,  notes  and  other  debts  due  me, 
money  and  property  of  every  kind. 

*^  I  nominate,  constitute  and  appoint  my  friend  William 
Fraley,  executor  of  this  my  will,  hereby  revoking  any 
and  all  former  wills  by  me  made,  and  declare  this  to 
be  my  only  last  will  and  testament." 

Heldj  That  the  words  accompanying  the  bequest  in  this 
will,  jreated  a  trust,  and  would,  had  the  trust  been  suf- 
ficiently declared,  excluded  all  discretion  in  the  lega- 
tee \  but  the  testator  having  failed  to  declare  the  trust, 
the  legatee  did  not  take  the  estate  beneficially,  but  held 
the  same  as  trustee  for  the  next  of  kin  of  the  deceased. 
Ingram  et  al.  vs.  Fraley,  ...  553 

6.  A  testator,  by  the  sixth  item  of  his  will,  made  in  the 
State  of  Virginia,  in  1793,  where  he  resided,  made  the 
following  bequest:  "I  lend  to  my  grand-daughter,  Jin- 
cey  Jordan,  during  her  natural  life,  the  use  and  servi- 
ces of  the  following  slaves  and  their  increase,  to-wit: 
Edy,  &c.,  (which  said  negroes  I  had  lent  to  my  son, 
Henry  Haily,  at  my  discretion,)  and  at  her  decease,  I 
give  the  said  slaves  and  their  increase  to  the  heirs  of 
her  body,  lawfully  begotten.  But  if  she  should  die 
without  such  issue,  in  that  case,  I  give  the  said  slaves 
and  their  increase  to  my  grand-children,  Letitia  and 
Richard  Hyde  Haily,  aforementioned,  or  the  survivor 
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of  them,  and  the  heirs  of  their  bodies,  lawfully  begot- 
ten. And  in  default  thereof,  then  to  my  grand-sons, 
Henry  and  Hudson  Haily,  or  thesurvivor  of  them,aud 
their  heirs  forever." 

Heldj  That  Jincey  Jordan  took  an  estate  tail  in  the  ne- 
groes, which  was  enlarged  by  the  laws  of  Virginia  in- 
to an  estate  in  fee  simple.    Pournell  et  ux.  vs.  Harris^   736 

7.  That  the  word  "  &nrf,"  used  in  said  clause,  imports 
the  same  sense  as  "give,"  and  is  so  to  be  construed.  Id. 

S.  That  the  gift  of  the  use  and  services,  in  said  item,  car- 
ries the  corpus  of  the  property  with  the  use.     Id. 

VENDOR  AND  PURCHASEa 

One  who,  by  acts  or  declarations,  induces  another  to  buy 
property,  as  the  property  of  a  third  person,  is  thereby 
estopped  from  setting  up  title  in  themselves  to  said 
property ;  but  to  make  such  acts  or  declarations  a  bar, 
it  should  appear  that  they  were  known  to  the  purcha- 
ser, and  that  he  acted  upon  them,  and  not  upon  his  own 
knowledge  or  judgment.    McCune  vs.  McMichael,         312 
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